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PREFACE 
e 


HE ONLY justification for another book on American Government 

and Politics would seem to be a somewhat different interpreta- 

tion of that field of knowledge. We have assumed that it is time 
to square off and take another look at our governmental system and in 
that way attempt to free ourselves from some of the generalizations, ab- 
stractions, and conventional fictions that so often obscure a clear view of 
the realities of American Government. ; 

A basic assumption in preparing this book has been that, without sac- 
rificing essential factual matter, it would be possible to interpret the phe- 
nomena of American Government in terms of human motivation. It has, 
therefore, been our persistent purpose to discover those human interests 
and ideologies that account for the civic conduct of both private citizens 
and public officials. 

No scholar aided us more in the maturing of this work than V. O. 
Key, Jr., formerly Chairman of the Department of Political Science of 
The Johns Hopkins University, and now Alfred Cowles Professor of 
Government, Yale University. Every chapter has been improved as a 
consequence of his patient and vigilant reading of successive drafts, and 
this we gratefully acknowledge. 

The chapters on the judiciary were read by former Attorney General 
of the United States Francis Biddle, whose suggestions led to improve- 
ments gratefully acknowledged. Curtis E. Johnson of Washington, D. C., 
gave us the benefit of his intimate knowledge of Congress as a one-time 
secretary of a member of the House of Representatives. There has been 
frequent consulting of an accumulation of the digests of articles and of 
the reports of assigned investigations made by students of Ohio Northern 
University and of the Advanced School of Education of Teachers College, 
Columbia University. 

Grateful acknowledgment goes to the following: George Grassmuck, 
Junior Instructor in Political Science at The Johns Hopkins University, 
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who assisted at various stages in the preparation of the manuscript; Lloyd 
Musolf of Vassar College and Julius Turner of Boston University, who 
read parts of the manuscript; Beatrice Blakslee and Florence Lough of 
The Johns Hopkins Library, whose bloodhound instinct for running 
down materials saved many tiresome hours; Helen Starr and Helen 
Rugg of the James J. Hill Reference Library at St. Paul, Minnesota, whose 
hospitality and generous assistance has been enjoyed periodically; New- 
ton Aiken, Editor of the Baltimore Evening Sun; and A. D, Emmart, 
also of the editorial staff of the Evening Sun, for their patience and 
encouragement during a stimulating apprenticeship. Gratitude is also 
hereby expressed to P. Stewart Macaulay, Provost of The Johns Hopkins 
University, for his generous help in expediting the completion of this 
manuscript. Mr. Roger Dalsheimer merits an appreciative word for his 
assistance. As a son to his father, Charles J. Moos, one of the authors 
would like to record his debt for a patient and encouraging introduction 
to political life. 

We are deeply indebted to three American scholars for contributing 
chapters to this book. The chapter “Federal Finance” was written by 
Dr. James A. Maxwell of Clark University; the chapter “Government and 
the Economy” was written by Dr. Arthur M. Ross of the Institute of In- 
dustrial Relations of the University of California; the chapter “Agriculture 
and Conservation” is the product of Dr. Walter W. Wilcox of the Depart- 
ment of Agricultural Economics of the University of Wisconsin. 

To Miss Florence Mullen, Secretary of the Department of Political 
Science at The Johns Hopkins University, and to Miss Marilyn Metzger, 
Instructor in Stenography at Ohio Northern University, go our special 
thanks for typing the manuscript in the midst of their many duties. 


Wiurrep E. BINKLEY 
Matcotm C. Moos 
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CHAPTER I 


THE DYNAMICS OF AMERICAN GOVERNMENT 
& 


The Nature of Democratic Government 


a system in which the government does something and waits to 

see who “hollers.” Then it does something else in order to relieve 
the “hollering” as best it can and waits to see who “hollers” at the adjust- 
ment.! No one who has ever been a public official will dismiss this as merely 
a humorous remark, for actually it strips away the whole elaborate system 
of fictions with which the realities of government have long been obscured 
and epitomizes the experience of self-governing peoples. 

For example, a municipal council is confronted with what appears to 
be a public demand that the prevailing diagonal system of parking auto- 
mobiles on business streets be changed to parallel parking. Characteris- 
tically the council decides to proceed cautiously by enacting an ordinance 
that leaves parking as it has been on one side of the street but changes to 
parallel parking on the other side. No sooner does the ordinance go into 
effect than protests arise from the merchants who have parallel parking 
on their side of the street because the number of automobiles able to park 
near their businesses has been reduced. At the next meeting of the munici- 
pal council the ordinance is repealed, diagonal parking is restored, and the 
tumult subsides. 

By the middle of the 1930's a strong demand for Federal legislation 
to protect the collective bargaining rights of labor led to the enactment of 
the Wagner Labor Relations Act. Employers, in all cases where the flow of 
interstate commerce would be affected, were forbidden to interfere with 
workers’ self-organization and collective bargaining, to dominate a com- 
pany union, to discharge an employee or discriminate against him because 
of union activity, or refuse to bargain collectively with the proper repre- 

1T, V. Smith: The Promise of American Politics (New York, 1936), pp. 199-200. 
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sentative of the workers. During the next dozen years the growing resent- 
ment of management against the irksome restrictions placed upon it by the 
Wagner Act culminated in the passage of the Taft-Hartley Labor Relations 
Act which restricted some and abolished other labor prerogatives. The 
closed shop was outlawed and the union shop permitted only if the union 
represented a majority of the workers. A “cooling off’ period was required 
before termination of a contract or the start of a strike. Organized labor 
promptly denounced the act and organized for political action in the next 
congressional election so effectively that of the members of the House who 
failed to be re-elected, all but four had voted to override the President’s 
veto of the act. The next Congress was obliged to make a further adjust- 
ment and then, as William James would put it, wait to see who complained 
next. 

No problem perplexes the legislator more than taxes. “Pluck the goose 
with as little squawking as possible” is a cynical principle of taxation but, 
as the late Frank W. Taussig remarked: “A great deal of legislation rests 
upon it.” For example many of our taxes are not progressive in their rates 
but are, instead, regressive, which means that the poorer the taxpayer the 
greater the percentage of his income paid as tax. Competent authorities on 
local, state, and Federal taxes comment that “it is necessary to admit that 
taxation on the whole in the United States is regressive in operation and 
does not conform satisfactorily to the principle of ability to pay.” Fortu- 
nately the income taxes levied by the Federal government are progressive 
and the electorate will not tolerate tampering with this principle. It roared 
at the proposal in the Eightieth Congress of a “twenty per cent reduction 
across the board” because this would have meant slight dollar reductions 
of taxes in the lower income brackets and heavy dollar reductions for the 
wealthy. Even a tax bill with graduated reductions was vetoed by Presi- 
dent Truman on the ground that it still relieved the rich rather than the 
poor, and every representative who was defeated in the next election had 
voted to override the President’s veto. The most perplexing problem of 
the legislator is how to get the taxes levied and still leave the electorate 
good-humored enough to re-elect him for another term. 


Equipment for Effective Citizenship 
Of course the citizen ought to know the structure of his government and 
how it operates, but such knowledge can in itself be superficial and 
meaningless. No competent citizen can be satisfied with the mere knowl- 
edge that legislatures determine public policies and enact them into law, 
that executives see to the execution of the law, and that the judiciary sits 
in judgment upon cases and controversies growing out of the law. No 
matter how detailed and accurate knowledge of these matters may be, the 
citizen will remain naive indeed if he has developed no insight into the 


ao W. Taussig: Principles of Economics (3rd ed.; New York, 1921), Vol. II, 
p. 509. 
3 Paul F. Gemmil and Ralph H. Blodgett: Economics, 


aang 
(New York, 1937), Vol. II, p. 347. ROPE AG DED 
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motivation of private individuals and public officials in performing their 
civic duties. Consequently the competent citizen will seek to discover what 
impels the legislator to enact some kinds of legislation and fail to enact 
others; why executives, whether president, governor, or mayor, enforce 
some laws vigorously, others indifferently, and treat still others as dead 
letters; why the courts, even the Supreme Court, sometimes hold Congress 
to the strictest letter of the Constitution and at other times permit so broad 
an interpretation of a power of Congress to regulate interstate commerce 
that Congress is enabled to regulate the relations of employers to em- 
ployees in a little manufacturing plant deep within a state; and why citi- 
zens themselves behave so differently at different times. Why for example 
do they vote for a presidential candidate who they do not think can be 
elected? If we knew the reasons for happenings like these we would dis- 
cover some of the mainsprings of government—the social forces that deter- 
mine the conduct of private citizens as well as public officials. Such knowl- 
edge would be the beginning of the wisdom that would equip the citizen 
to perform better the great functions of his membership in the body politic. 


The State 


By the term “state” is meant the political society whose personnel or mem- 
bership consists of its citizens. The citizens of a state include all those per- 
sons who owe the state allegiance and have the rights and privileges of 
citizenship. So important is the state that it has been called “The Great 
Society.” Aristotle declared it to be “a common life for a noble end.” We 
know now that the state was not originally a deliberate creation but 
emerged naturally out of men’s social needs and is therefore a product of 
social experience. Its point of origin appears to have been the primitive 
family and tribe. Vestigial relics of the primitive patriarchal system persist 
in our speech today in such terms as the “elders,” “city fathers,” “seniority,” 
and “the Senate”—literally, the old men.‘ At any rate, the family is where 
the child first encounters law and government—that of his parents. 

The state is, of course, but one of the several forms of social control 
by which human beings prevent confusion and maintain orderly social life. 
But so accustomed are we to the state that we take it for granted and some- 
times assign to it a mystical existence. So accustomed have we become to 
the legalistic and consequently artificial conception of the state that we 
fail to see that, as in the case of all human institutions, it consists of pat- 
terns of attitudes and behavior of its citizens. These patterns of collective 
behavior serve to protect the citizens from external foes and from internal 
disorder, and to furnish the means for providing such services as schools 
and highways. In brief, the way of life that constitutes the state provides 
for achieving collectively either what could not be done so well or could 
not be done at all by the individual. With the insight of the sociologist the 
late Franklin H. Giddings devised the term “stateways” to designate the 
rules of conduct that are legally enforced. However it would be erroneous 

4R.M. Maclver: The Web of Government (New York, 1946), p. 34. 
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to assume that coercion constitutes the main activity of the state. It may 
seem so to law-breakers upon whom the state has “cracked down,” but their 
experience is exceptional among the great body of citizens. Most citizens 
habitually observe the “stateways.” By and large the state as an institution 
consists of habitual ways the citizens act under a particular form of social 
control. The state, then, is one of several ways of life that serve to maintain 
an orderly society where confusion would otherwise prevail. 


Government 


Government consists of the apparatus, offices, or agencies by means of 
which the state accomplishes its purposes. Without organized agencies the 
body of citizens constituting the state would be incapable of getting per- 
formed the functions for which the state exists. Since public policies first 
have to be determined, a major department, branch, or organ of govern- 
ment has to be established. In nations with Western European culture the 
typical organ for the determination of public policies is a legislature usually 
consisting of two houses, at least one of which is directly elected by the 
voters. The legislature is usually presumed to be the fundamental organ 
of the state or “the depository of the supreme will of society” as a framer 
of the Constitution in the Philadelphia Convention expressed it. A law 
as a legislative enactment has been defined as a “command directed toward 
an indefinite number of instances.”> A second major branch of governmen- 
tal organization is the executive, which consists of an elaborate system of 
agencies and officials. On this branch falls the responsibility of seeing to 
the execution of the will of the state as expressed by enactments of the 
legislature. An executive act, in contrast with a legislative act, consists of a 
“command directed toward one particular instance.” While the chief execu- 
tive in the American system is vested with the duty of seeing that the laws 
are faithfully executed, the detailed performance of this function falls 
under the direct supervision of officials and agencies established for that 
purpose. This latter function is known as administration, which has been 
defined as “the management of men and materials in accomplishing the 
purpose of the state.” A third major function of the state is performed by 
the judicial branch consisting of a system of courts which determines 
whether a given situation falls within the general command of the legis- 
lature or the particular command of the executive. 


The Understanding of Social Forces 


Citizenship as a function could be improved markedly by the development 
of the citizen’s insight into social situations and forces as they affect the 
determination and administration of public policies. The study of govern- 
ment ought to include an increasingly active inquiry into the mainsprings 
of the civic conduct of citizens and officials. There should be a wider dis- 
semination of the accumulating knowledge of the motives for man’s beha- 


5C. J. Friedrich: “The Separation of Powers,” Encycl di i i 
Vol tt p oes Pp ncyclopaedia of the Social Sciences, 
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vior as a political animal. Why does he fail to vote in so many instances? 
How does he reach his judgments as a voter? Why is he often so inade- 
quately informed on public affairs? Why is he not a more consistent aid in 
making public opinion a guide to public officials? Why does he so often 
act contrary to his own and the public’s interest? It ought to be more gen- 
erally understood that man is a rationalizing rather than a rational animal. 
It has been said that he customarily “thinks below the neck,” but when 
judgments are thus irrationally arrived at, he uses ex-post-facto reasoning 
to justify these judgments. In most instances the citizen’s attitude on public 
affairs is due to the climate of opinion in which he lives. Most men tend to 
think as their associates think. In three out of four cases party affiliation has 
been determined by the conversations and attitudes of the parents. The 
atmosphere of the club, of the fraternal order, of the labor union, and of 
the church, colors, when it does not actually set, the pattern of the citizen’s 
social philosophy and civic concepts. Whoever would avoid abject sub- 
mission to the propagandist must guard against popular formulas, catch 
phrases, dogmas, and labels—against the stereotypes that pass for logic 
and reason in many political discussions. Of concrete aid to this end are 
some of the more intelligent news columnists who endeavor to keep the 
public informed on behind-the-scenes forces that account for political and 
governmental action. 


The Multi-group Nature of the State 


The basic concept needed for an understanding of the dynamics of govern- 
ment is the multi-group nature of modern society or the modern state. The 
feudal society of Western Europe was characterized by a cultural and 
religious homogeneity whose disintegration marked the dawn of modern 
times. Contributing to the breakup of the medieval social structure was 
the religious strife following the Protestant Revolt and the formation of 
new economic groups as the industrial revolution, accompanied by tech- 
nological changes, proceeded. The framers of the American Constitution 
understood the multi-group structure of society, and Madison gave classic 
expression to their conception in the tenth article of the Federalist. The 
late Charles A. Beard gave a modern version of Madison’s interpretation 
in the following apt paraphrase: “A landed interest, a transport interest, a 
railway interest, a shipping interest, an engineering interest, a manufactur- 
ing interest, with many lesser interests, grow up of necessity in all great 
societies and divide them into different classes actuated by different senti- 
ments and views. The regulation of these various and interfering inter- 
ests .. . constitutes the principle task of modern statesmen and involves the 
spirit of party in the necessary and ordinary operation of the government.”* 


The Dynamics of Public Opinion 


Democratic government is presumed to be controlled only by public opinion. 
In a democratic system public policy slowly and hesitatingly emerges from 


® Charles A. Beard: The Economic Basis of Politics (New York, 1922), p. 99. 
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innumerable planned conferences and unplanned conversations. Pressure 
groups, the press, radio commentators, and all other agencies of communi- 
cation utilized by a free people contribute to the formulation of public 
opinion. In a multi-group society public opinion tends to become a result- 
ant of the competing influences of the various groups. With respect to a 
specific issue one might conceive of progressive forces pushing forward, 
conservatives thrusting to the right, and radicals to the left, and reactionary 
forces shoving back. The resultant movement of public opinion depends 
upon the relative strength of the several forces. Sometimes one, sometimes 
another, is strongest. Professor H. L. Childs conceives the process to be 
analogous to the play of mechanical forces: “Were it possible to plot pres- 
sure groups objectively as parallelograms of forces and compute the result- 
ant, significant predictions might be made not only as to what party plat- 
forms are likely to be, which parties will win, but also as to significant 
trends in public policy.” 

Democracy often provides the opportunity for competing groups to 
coordinate their aims in programs they can all support. This is done 
through institutional means for discovering common ground, as through 
legislatures, the chief organ for giving formal or legal expression to ulti- 
mate agreement. The policies thus declared “tend to become a series of 
compromises along lines of least resistance.”§ Over a century ago one of 
the keenest of American philosophers observed that “what is called public 
opinion, instead of being the united opinion of the whole community is 
usually nothing more than the voice of the strongest interest or combina- 
tion of interests; and not infrequently of a small but energetic and active 
portion of the people.”® Certainly that part of the public which ignores 
public affairs, or keeps its opinions concerning them to itself, or expresses 
them feebly, makes no contribution to the formation of public opinion. As 
John Dickinson expressed it: “The larger number of members of any po- 
litical society have no will on nearly all matters on which government acts. 
The only opinion, the only will which exists is the opinion, the will of 
special groups.”!° 


The Public Interest 


It was long customary to assume that concepts of the public interest were 
determined logically by the reasoning of “right thinking” persons. The fun- 
damental error in that idea is that no human being is free enough from bias 
and prejudice to know certainly what the public interest is. For the busi- 
ness man the loftiest view of the public interest is likely to be epitomized in 
the maxim: “What is good for business is good for the country.” The laborer 


7H. L. Childs: “Pressure Groups and Propaganda,” in The American Political Scene, 
edited by E. B. Logan (New York, 1936), p- 225. 

®R. M. Maclver: The Web of Government (New York, 1946), p. 298. 

® John C. Calhoun: “A Disquisition on Government,” in Benjamin F. Wright: Source 
Book of American Political Theory (New York, 1929), p. 537. 

?° John Dickinson: “Democratic Realities and Democratic Dogmas.” American Poli- 
tical Science Review (1930), 24:29. 
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is certain too that the welfare of the worker is the fundamental public 
interest. The farmer will insist that the public welfare is based incon- 
testably upon agriculture and the prosperity of the farmer. In our multi- 
group society, functioning as a democracy, there seems to be no way for the 
public interest to be determined and established other than through the 
free competition of interest groups. The necessary composing or compro- 
mising of their differences is the practical test of what constitutes the 
public interest. This can be illustrated by the statement of Harold W. 
Stoke: “Every tariff is a diagram of opposing forces. A conservation policy 
grows out of the conflict between those who have interests in the immedi- 
ate exploitation of forest, water, oil, or coal and those whose interests are 
equally real but in point of time are more remote.”"? 

During the competition of groups a concept of public interest seldom 
becomes firmly established as public policy until several private interests 
coincide with that particular concept. For example, in the early years of 
radio station owners regarded proposals of governmental regulation as 
interference with free enterprise. But before long privately determined 
wave lengths, power volume, and scheduling of programs resulted in 
confusion. As a consequence, owners of radios were exasperated, manufac- 
turers of radios found their sales threatened, and the station operators were 
frustrated in their efforts to sell radio time. Presently radio broadcasters, 
manufacturers, and listeners joined in demanding governmental regula- 
tion in what all had come to recognize as their own and the public 
interest.!* 

The general recognition of the need of railroad regulation sixty years 
ago illustrates how the empirical discovery of a concept of the public inter- 
est was given legal expression, in this case, in the Interstate Commerce 
Act of 1887. Shippers who used the railroads, such as manufacturers, mine 
operators, farmers, and merchants, were suffering, along with the con- 
sumers, from the confusion of rates, the evils of rebates to favored commu- 
nities and shippers, and other discriminations. Cutthroat competition in 
rates had hurt owners of railroad stock. The consequence was a sudden 
consensus as to the public interest and the passage of the Act of 1887. Half 
a century later E. P. Herring observed: “Under the sheltering arm of the 
Interstate Commerce Commission, the railroads and the shippers have 
found protection against the harsh impact of laissez faire. .. . The railroads 
have come to identify a high degree of regulation in the public interest with 
their own best interests.”!* 


The Legislature and the Determination of Public Policy 


The high function of the legislator is to translate social ideas, influences, 
and pressures into public policies if he is to be, in the truest sense, a rep- 


11 Harold W. Stoke: “The Paradox of Government,” in Essays in Political Science, 
edited by J. M. Mathew and James Hart (New York, 1937), p. 82. 

12 EP, Herring: Public Administration and the Public Interest (New York, 1936), 
p- 159. 

18 Thid., p. 210. 
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resentative. With a keen insight into the realities of this process John Dick- 
inson has said: “Every representative is a potential mediator for the interest 
which has the strongest control over him in the face of other interests; and 
in this way opportunity is given for bringing interests into touch and con- 
vincing each of the advantage of accommodating itself to the others with 
which it has to live. These are the substantive merits of representative 
democracy—these and not the realization of a supposed ‘popular’ will.”™* 
Minor matters of legislation may be settled without controversy and indeed 
many such measures are enacted by unanimous consent. It is in the con- 
siderations of such controversial legislation as that dealing with labor rela- 
tions that there is a play of competing pressures on the legislators. Theo- 
retically, legislation represents the will of the majority, but actually, as 
Judge Learned Hand observes: “Most legislation is not of that kind; it rep- 
resents the insistence of a compact and formidable minority. Nor are we 
to complain of that, for while we may be right to say that the problem of 
democracy lies in minorities, we are not to suppose that the bulk of govern- 
ment can go on on any other terms. . . . So far as we can forecast the future, 
it is more likely to see an increase of minority rule. The truth appears to be 
that what we mean by common will is that there shall be an available 
peaceful way by which law may be changed when it becomes irksome to 
enough powerful people who can make their will effective. We may say if 
we like that meanwhile everybody has consented but this is a fiction. They 
have not. They are merely too inert or too weak to do anything about it.” 
The play of competing interests upon a legislative body can be illus- 
trated by the pressures brought to bear upon Congress with respect to the 
pending question of a St. Lawrence waterway, which would give ocean 
shipping passage to the Great Lakes. The American Association of Rail- 
ways fears the competition of a St. Lawrence waterway and opposes its 
construction as do also the Railway Brotherhoods and the American Fed- 
eration of Labor. The shipping, real estate, mercantile, and other estab- 
lished interests at the Atlantic ports of Boston, New York, Philadelphia, 
and Baltimore fear the diversion of business from themselves. The electric- 
power interests oppose the project as being a plan for government produc- 
tion of hydroelectric power. Such production would also compete with 
coal, and the operators of the mines, as well as the United Mine Workers, 
oppose the waterway project. Curiously enough one influential group 
opposes the project because it is to be self-liquidating and will entail no 
drain on the Federal Treasury. These are the Mississippi River Valley 
flood-control and shipping interests whose projects depend upon Federal 
expenditures and who want no precedent set for costless river improve- 
ment. Favoring the waterway is the St. Lawrence Association consisting 
of a hundred prominent business men of the Great Lakes region. As in 
the case of all great controversial issues before legislative bodies, the 


14 John Dickinson: “Democratic Realities and Democratic Dogmas.” American Poli- 
tical Science Review (1930), 24:29. 
15 Mich. L. Rev. (1929), 46, 50. 
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outcome of this one also depends upon whichever side can exert the 
greater pressure for or against the legislation required to consummate 
the plan. “What proximate test of power can be found,” asked the late 
Associate Justice Oliver Wendell Holmes, “except correspondence to 
the actual equilibrium of forces in the community—that is conformity 
to the wishes of the dominant power.”!6 


The Execution of Public Policies as Expressed in Statutes 


In the American governmental system the executive, whether president of 
the United States, governor of a state, or mayor of a municipality, is 
elected by the voters and is consequently responsible to the tides of 
public opinion as determined by group pressures. It was concerning the 
chief function of a presidential election that E. P. Herring commented: 
“The tremendous task of reconciling special interests has been simplified 
by the absorbing distraction of finding a single man acceptable to the 
whole nation.” After the election of a president it is frequently assumed 
that he has a mandate from the voters to carry out his stand on pending 
issues, and a decisive vote does unquestionably strengthen the hand of an 
executive. In fact, a presidential campaign becomes a competition be- 
tween candidates to outbid each other for the support of the elements of 
our multi-group society. A candidate’s promises may be: to farmers, the 
support of prices for their produce; to religious and racial groups, the 
assurance of their civil rights; to labor, the maintenance of collective 
bargaining. The strategy of a politically conscious group holding a bal- 
ance of the voting power may be to appear somewhat coy and to sell its 
support to the highest bidder it feels it can trust. In any case the 
candidate’s promises are presented by him as plausible policies in the 
public interest, as indeed they are quite likely to be. The most successful 
candidate is usually the one who makes the most convincing appeal to a 
combination of groups that constitute a majority of the voters. President 
Franklin Roosevelt proved to be peculiarly adept at appeals to winning 
combinations. Once in office the executive is obliged to foster and execute 
certain legislation. He will be under public pressure to enforce some laws 
more vigorously than others. He may, for example, prosecute vigorously 
violators of the anti-trust laws. Or, on the contrary, he may owe his elec- 
tion to influential groups that obligate him to interpret such laws liberally 
and to deal gently with business. 

No executive is motivated solely by the mandate presumed to be given 
him on the day of his election. There is not a week of his term in office that 
some of the groups constituting society do not exert pressure upon him. 
At times the demand is for favors that tax the public treasury so that “the 
administration often does little more than keep order in the breadline that 
reaches into the treasury.”!? At its best the play of social forces on the presi- 
dent can strengthen him in establishing and executing wholesome policies 


16 Oliver Wendell Holmes: Collected Legal Papers (New York, 1920), pp. 224-8. 
17K. P. Herring: Presidential Leadership (New York, 1940), p- 22. 
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in the public interest. Thus the president may synthesize the public will 
by translating into public policies the agreement of many groups on a 
domestic or foreign issue. 

In their efforts at law enforcement the hands of the president may be 
palsied by public indifference to numerically insignificant but determined 
opposition. Public indifference may permit this opposition to pressure the 
legislature into a reduction of the appropriations required for law enforce- 
ment or to weaken an agency assigned a wholesome public function. The 
latter can be done either by reduction of its personnel or by so changing 
the statute establishing it that it is deprived of necessary authority. For 
example, the president cannot vigorously prosecute offenders against the 
anti-trust laws if the personnel, that is, the number of attorneys, assigned 
to the Anti-Trust Division of the Department of Justice has been reduced 
or is inadequate. It is indeed principally through the growing influence of 
the executive in the United States that there is “any hope of checking the 
minority forces that turn Congress to their will and make a mockery of 
representative democracy.”!8 


Administration: Its Responsiveness to Interest Groups 


While the executive is obligated to see that laws are faithfully executed, 
the administrators responsible to him supervise the details of their execu- 
tion. Every executive has under his direction a system of departments, bu- 
reaus, divisions, or other agencies each in the charge of an administrator 
and collectively constituting the administrative system. The administrator 
is a mediator whose chief function is to preserve harmony among the ex- 
perts under him, the legislators who created his agency and finance it, and 
the public whose interests are affected by his agency. Those unfamiliar 
with the day-to-day work of an administrator might assume that all he 
need do is keep in mind his oath of office, follow the statute prescribing 
his duties and the manner of their performance, and execute the law with- 
out fear or favor. As a matter of fact, he will do nothing of the kind. He 
will do what the alert and active interests affected by the functioning of 
his agency will permit him to do. In the first place, his agency was created 
because some private interest or set of interests was influential enough 
to induce the legislature to establish it. If the interest was powerful it will 
never relax the vigilance with which it follows the operation of the agency. 
It will attempt to see administrators appointed who are favorable to its 
point of view, and if unopposed by counter interests may have its way. 

Any important administrative agency, such as the Interstate Commerce 
Commission, will be matched by a corresponding congressional committee 
backed by influential economic groups interested in the operation of the 
agency. The congressional committee can prepare legislation modifying, 
strengthening, weakening, or even abolishing the agency. The statute 
which establishes an administrative agency has to be amplified from time 


18 E. P. Herring: “Prescription for Democracy.” Annals of the American Academy of 
Political and Social Science (1935), 180:141. 
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to time by administrative regulations issued by the agency and having the 
effect of law. Almost inevitably the interests affected exert an influence in 
formulating these rules which indeed operates for better understanding 
and more willing consent to them. Herring has even concluded that “regu- 
lation in the past has been effective only when the interest regulated recog- 
nized the necessity of the regulation.”!® Consequently, administrative off- 
cials have learned the necessary art of swinging the weight of their author- 
ity to the side of the strongest among competitive interests exerting pres- 
sures upon them. It has been said that “a maximum of enforcement with a 
minimum of resistance” became the fixed policy of the Pure Food Adminis- 
tration. It may be a well-nigh universal principle of administrators. 

It need not be assumed that private interests regularly dictate to the 
agencies that regulate them. A bureau has the best chance to administer in 
the public interest when the private interests exerting pressures upon it 
tend to counterbalance each other. For example, the Pure Food and Drug 
Administration could perform its duties with higher efficiency if the con- 
sumer interest were as well organized and effective as the producer inter- 
ests. But unless there is public opinion supporting enforcement of a law, 
the administrator is practically at the mercy of the interest to be regulated. 
This is true when the aggrieved interest, confronted with vigorous en- 
forcement, can appeal to the legislature. If the interest works through 
an appropriate legislative committee the administrator may be influenced 
by the threat of a legislative investigation, a reduction in the agency’s ap- 
propriation or personnel, a crippling amendment to the law, or even by a 
threat to abolish the agency altogether. No wonder the administrator “se- 
lects from the special interests before him a combination to which he gives 
official sanction. Thus inescapably in practice the concept of the public 
interest is given substance by its identification with the interest of certain 
groups.”?° 


The Judiciary and Social Forces 


A widespread assumption once held that the courts produced abstract jus- 
tice through a process of pure reason—that judges function in a social 
vacuum and are immune to the social forces that influence other officials 
of the government. However, close inspection reveals that judges are no 
less human than legislators, executives, and administrators. They too de- 
velop patterns of understanding and thought under the influence of the 
climates of opinion in which they grow up and in which they live as adults. 
For example, at one time the Supreme Court of the United States con- 
sisted mainly of justices who had developed their legal concepts in the 
age of laissez faire. New governmental regulations of business seemed to 
them to violate “natural law” as determined by “the dictates of right rea- 
son.” Consequently in the early decades of the present century they struck 


10. P. Herring: Public Administration and the Public Interest (New York, 1936), 
p. 213, 


20K. P. Herring: Public Administration and the Public Interest, p. 24. 
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down numerous statutes enacted by Congress and by state legislatures as 
violations of the Constitution’s prohibition of laws depriving any person 
of life, liberty, or property without due process. The letter of due process as 
contained in the Constitution remains unchanged today, but a different set 
of justices who grew up in a different climate of opinion and are products of 
other social forces reject the inflexible dogmas of laissez faire and permit 
a wide latitude in legislation regulating economic life. The courts too, in 
time, respond to the social forces that influence legislator, executive, and 
administrator. 


Checks on Powerful Interests 


The American social structure contains powerful forces that tend to coun- 
teract each other and thereby prevent the mastery of the government by 
any single force. For example, neither management nor labor is able to 
influence the government as it might wish, and in the relative though shift- 
ing balance between the two social forces, safety seems to lie. The public 
when thoroughly aroused will permit neither to attain a dangerous advan- 
tage but will use the ballot to restore what it deems to be a salutary balance. 
This is what the voters appear to have done in the election of 1946 when 
their apparent concern over the advantage gained by labor resulted in the 
Taft-Hartley Act. In 1948 the electorate seemed to shift the balance in 
favor of labor by electing a president and many congressmen pledged to 
the repeal of the Taft-Hartley Act. Perhaps nothing is more wholesome 
for the public welfare than the tendency of powerful interests to press an 
advantage to the limit and defeat their own purpose. For example, many 
interests lobbied the Eightieth Congress so successfully for special legisla- 
tion that the public elected the Eighty-first Congress to undo much of its 
predecessor’s work. 

In the American governmental system the executive, who is head 
of the Administrative system as well as a leader in legislation, can provide 
the focal point for rallying public opinion against selfish private interests. 
More than once a dynamic executive has frustrated the designs of pow- 
erful interests exerting pressure upon the legislature. At his best, the execu- 
tive, as the synthesizer of the public interest, can symbolize the unity of 
the state and become an instrument for translating it into established poli- 
cies of the public good. Thus President Theodore Roosevelt first checked 
the rapacity of interests that would have plundered the pasture, forest, and 
mineral resources of the public domain and then established a policy of 
conservation of our national resources. 


B 
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FOUNDATIONS OF AMERICAN GOVERNMENT 


((C_ 19 _))) 


CHAPTER II 


COLONIAL AND REVOLUTIONARY GOVERNMENTS 
B 


THE GENESIS OF OUR POLITICAL INSTITUTIONS 


The Transfer of Political Institutions to America 


% MATTER how positively American our political institutions may 
be, they did not originate as American institutions but instead 
were brought across the Atlantic mainly by English settlers of 

the colonial period. Outstanding among English political institutions im- 
ported to America were the parish, a political unit for the administration 
of poor relief, constituting at the same time the ecclesiastical jurisdiction 
of an Anglican congregation; the township and the county, which were 
ancient units of local government; boroughs, which were incorporated 
towns designated as constituencies or districts for the election of members 
of Parliament; and the institution of electors, which gave to certain indi- 
viduals the then rare privilege of voting for members of the House of 
Commons or the councils of local government units. Of course the colonists 
could not foresee the transformations these institutions would experience 
under the impact of the New World. Generation by generation the physi- 
cal, geographical, economic, and social forces of the new environment 
wrought their changes and converted Europeans into Americans. At the 
same time the process produced institutions so unique as to be properly 
distinguished as American. 


The Colonial Prototype of the American State 


Naturally enough, civil government in the United States did not originate 
ina deliberate and direct attempt to establish it, but rather as a by-product 
of the incorporation of profit-secking ventures. The latter years of Queen 
Klizabeth’s reign had witnessed the chartering of the great trading cor- 
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porations: the English-Levant Company, the Muscovy Company, and the 
East Indies Company—whose names indicate their geographical spheres 
of operation. Patterned after these was the London-Virginia Company 
which planted the first English settlement in America at Jamestown in 
1607. Its charter reveals that its primary purpose was to afford the stock- 
holders an opportunity to exploit the resources of their land grant. But the 
utter absence of civil government in the American wilderness led to the 
charter’s granting to the London-Virginia Company “full and absolute 
power and authority to correct, punish, pardon, govern, and rule all such 
subjects of us... as shall. . . inhabit in the precincts and territories . . . 
of the said colony . . . according to such orders, ordinances, constitution, 
directions and instructions as by our said council . . . shall be estab- 
lished . . . as near as conveniently may be agreeable to the laws, statutes, 
government, and policy of this our realm of England.” Thus a commercial 
charter authorized the first government of English-speaking people in 
America. The settlement of Massachusetts Bay in 1630 closely paralleled 
the Virginia experience, although there a religious motive complemented 
the economic one. Soon the economic function of colonial charters every- 
where atrophied, leaving only the residuum of civil government. This 
change was most evident when a charter was revoked and the colony be- 
came a royal province. The terms of colonial government were then spe- 
cifically prescribed in the royal governor’s commission, which closely re- 
sembled a charter but pertained solely to governmental matters. 


The Commercial Charter, the Forerunner of American Constitutions 


From the very beginning these commercial charters invested the coloniz- 
ing corporations with the essential characteristics of self-governing states. 
Similar to the way American states today are founded on their constitu- 
tions, the charter provided the corporation with a fundamental, or supe- 
rior, law. The colonizing corporation “exercised many functions of a sov- 
ereign government: it could make assessments, coin money, regulate trade, 
dispose of corporate property, collect taxes, manage a treasury, and pro- 
vide for defense. Thus every essential element long afterward found in the 
government of the American state appeared in the chartered corporation 
that started English civilization in America.”! When, in the 1770's, Brit- 
ish authority in America broke down and the colonies became independent 
states, they adapted their charters to the new status by rewriting, modify- 
ing, and transforming them into state constitutions. It was largely a syn- 
thesis of these state-constitutions which, in 1787, became the Constitution 
of the United States. Thus the Constitution of the United States may be 


said to be, in a sense, a lineal descendant of the seventeenth-century com- 
mercial charter. 


1Charles A. and Mary R. Beard: The Rise of American Civilization (New York, 
1927), Vol. I, p. 37. 
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Genesis of the Representative Assembly 


Slowly and uncertainly there emerged out of colonial political experience 
the pattern of American government as we know it, with its executive, its 
bicameral legislature, and its courts. The development of the colonial 
legislature became the supreme political experience of the American colo- 
nists. The very origin of the representative assembly in America is one 
of the curious accidents of our colonial history. Before the Virginia colony 
was ten years old, the Puritan members of the London-Virginia Company 
in England had become involved in a furious controversy with James I. 
In an effort to effect an alliance with the’ colonists against the King, the 
council of the company authorized each “town, hundred, or other particu- 
lar plantation” in Virginia to elect two burgesses, that is to say, deputies 
or representatives, to sit and deliberate with the governor and his council 
in what was called, for the first time in American history, the “General 
Assembly.” So it was not far-sighted political sagacity nor imitation of the 
British House of Commons, as romantic historians have assumed, but a 
sharp maneuver of the board of directors of the London-Virginia Corpora- 
tion to outwit the King that produced the first instance of the representa- 

"tive principle in America. For sixty years these burgesses sat with the 
governor and his council, exercising legislative, executive, and judicial 
functions without much attention to the dogma of separated powers. Then 
in 1680, for some unknown reason, they began meeting as a separate body. 
So there was in the beginning of the American experience with govern- 
ment no such neatly blue-printed pattern of legislative, executive, and 
judicial branches functioning independently and as checks on each other 
which today Americans so often assume to be absolutely essential to sound 
organization. Whoever has visited the restored colonial capitol at Wil- 
liamsburg, Virginia, may recall the single room in which governor, coun- 
cil, and burgesses sat together. Here were mingled the elements in embryo 
that, under the impact of American social forces, were eventually to evolve 
into the typical colonial executive, upper house, and representative assem- 
bly. Massachusetts Bay and indeed all the colonies followed an evolution- 
ary development of these fundamental organs so similar as to suggest that 
they were shaped by like forces inherent in the American environment 
and society. 


The Assembly Dominant in Colonial Government 


No matter how haphazard its origin and growth may have been, the 
elective branch of the colonial legislatures, such as the houses of bur ESSCS 
or deputies, eventually became the masters of the thirteen coloni: ul gov- 
ernments. In time every colony had a popularly elected branch whose 
members felt they had a mandate from their constituents to safeguard 
taxation and public expenditures. Through this control of the purse they 
effectively checked the power of the governor even when he was the < 
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pointee of the king. The governor was dependent for his salary upon the 
will of the assembly and he had to bargain for it, quite commonly, by 
dickering with the legislature when it wished his approval of certain meas- 
ures. An English administrative commission known as the Lords of Trade 
and Plantations examined enactments of colonial legislatures and advised 
the king to allow or disallow them. As the representative of the crown, the 
governor possessed a preliminary or suspensive veto before the Lords of 
Trade considered the matter. Thus the colonists became familiar with the 
executive veto as a governmental device, but they sometimes circumvented 
it by putting new legislation into effect while waiting for royal approval, 
and occasionally they nullified the royal veto by persistently re-enacting 
the vetoed legislation in a slightly altered form until it ran the gauntlet of 
crown approval. 


The Assembly Subordinates the Colonial Governor 


The colonial legislatures, by creating special administrative commissions 
to execute their legislation, frequently took the executive power completely 
out of the hands of the colonial governor. Sometimes appropriations would 
be made in such meticulous detail as to leave the governor little discretion 
in their expenditure. Occasionally the governor was deprived of his ap- 
pointing power by the legislature’s granting of the salary of an office not 
to the office itself but to a designated individual. This left the governor no 
choice in making the appointment but to name the person to whom the 
salary had been assigned. As a consequence of such maneuvers, it could 
be said of Massachusetts, by 1757, that “almost every act of executive and 
legislative power, whether it be political, judicial, or military, is ordered 
and directed by votes and resolves of the General Court (the Legislature ), 
in most cases originating in the House of Representatives.”? The speaker of 
the elective branch of the colonial legislature tended to become the rally- 
ing point of popular opposition to the governor. The conditioning assem- 
blies received in the colonial setting explains many unique features of 
American legislatures today. 


The Colonial Governor 


The office of colonial governor originated in the office of manager or over- 
seer of the incorporated trading companies that made the first settlements. 
In the seventeenth century the term “governor” was rather less a govern- 
mental than a business expression and as such it still survives in such uses 
as the “governor of the Bank of England” or the “governors of the Federal 
Reserve System.” In Virginia the earliest governors were chosen by the 
council of the company, which is to say, the board of directors of the en- 
terprise. In this case the primary function of the governor was the produc- 
tion of commodities for the company’s profit, and this was sometimes 
achieved by forced labor in a reign of terror with savage punishments and 


?“The Board of Trade to Governor Pownall.” Quoted by Everett Boutell Green: 
The Provincial Governor in the English Colonies of North America, Harvard Historical 
Studies, VIII (New York, 1898), p. 194. 
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executions under the martial law that the Virginia charter authorized the 
governor to establish. In the charter colony of Massachusetts, the governor 
was elected by the “freemen,” which term at first included only stockhold- 
ers in the corporation and later only members of the established church. 
In the other chartered colonies, Connecticut and Rhode Island, the legis- 
latures elected the governor annually and he was consequently their obse- 
quious agent. In the royal provinces subject to the crown, the governor 
was an appointee of the king. So lucrative was the patronage of a royal 
governorship that broken-down court favorites regarded an appointment 
as governor a means of retrieving their fortunes. This situation intensified 
the vigor of the colonial assembly's check upon potential executive despot- 
ism and fortified its defense of the public interest. The persistent, deep- 
seated American suspicion that tyranny lurks in the executive is a tra- 
dition rooted in colonial experience. 


Subordination of the Colonial Governor to the General Assembly 


The royal governor was in theory a viceroy of the king. He was commis- 
sioned to initiate laws, but the jealousy of the colonial assemblies prevented 
him from doing so, since they insisted upon initiating legislation. We have 
seen that now and then the governor was outmaneuvered in the exercise 
of his veto power. Patronage gave him some leverage in legislation when 
he had not been deprived of his appointing power by legislative strate- 
gems. At the same time that he was dickering with the colonial assembly 
in behalf of the interests of the crown, he was being bombarded with fur- 
ther instruction by the home government. Meanwhile his authority was 
weakened by the fact that the next English ship to arrive might bring direc- 
tions for his recall. Long before the Revolution, the colonial governor had 
been reduced almost to begging at the door of the legislature for needed 
appropriations. When occasionally success did meet his efforts, it was 


usually because of the personal qualities of leadership he chanced to 
possess. 


The Governor’s Council 


The colonial governor’s council first originated in the council of the cor- 
poration of the London-Virginia Company and in the “assistants” of the 
Massachusetts Bay Company. This was originally the directorate of the 
trading company and was soon to be transformed into an organ of civil 
government which, as the progenitor of our state senate, would in turn 
provide the model for the Senate of the United States. When trading com- 
panies metamorphosed into the political societies that constituted the 
colonies, the council was used by the crown as well as by the autonomous 
corporate colonies of Connecticut and Rhode Island as a check upon the 
governor. In the royal province, the council was appointed by the crown 
upon nomination by the governor; in the corporate colony, by the assem- 
bly, subject to the governor’s veto; and in the proprietary colony, by the 
governor himself. The governor's council in practice came to constitute a 
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group of notables selected from the ruling class of the colony. While its 
functions were primarily executive or administrative, the council was, in 
most colonies, also the highest court in civil cases. Gradually it evolved into 
an upper chamber of the legislature whose concurrence was necessary for 
the enactment of colonial laws. In the Revolutionary period this organ 
of colonial government made the transition to the state senate, which to 
this day retains vestiges of the executive, administrative, and even judicial 
functions once vested in the old colonial governor’s council. 


THE REVOLUTIONARY STATE GOVERNMENTS 


The Transition from Colonies to States 


One of the causes of the American Revolution was a belated attempt of 
the British ministry to reassert and recover the rapidly diminishing power 
of the home government in the American colonies. As it turned out, this 
attempt miscarried and served only to accelerate the long and persistent 
trend of American self-government toward complete independence. With 
the opening of the hostilities of the American Revolution, the colonies 
entered a period of uncertain change that was to culminate in their transi- 
tion into full-fledged states, each claiming the sovereign status of an inde- 
pendent nation. This transformation began with the abdication or flight 
of the royal governors and other crown officials. The conversion of colonies 
into states was made easier by the popularly elected assemblies, which 
now became in fact what they had been approaching in theory: the 
supreme organ of the sovereign will in each of the thirteen states. Thus 
the assembly helped maintain the thread of continuity from early colonial 
governments through the transition of the Revolution down to the govern- 
ments of our states today. 


The Revolutionary State Constitutions 


By 1777, state constitutions had been formulated and put into effect in 
every state except Connecticut and Rhode Island which, as the only re- 
maining corporate colonies at the opening of the Revolution, found their 
charters satisfactory enough to serve as state constitutions. The eleven 
state constitutions that had been framed did not so much devise new gov- 
ernmental systems as legalize the changes already brought about by the 
Revolution. By and large the new governments preceded the constitutions, 
which converted them from governments that had merely assumed power 
into legally authorized governments. That is to say, the state constitutions 
authorized the new state governments to do what they were already doing. 
The most striking change in the new governments was the altered status 
of the governor. This official had been tolerated by the colonists as a sym- 
bol of external authority. During the controversy preceding the Revolution 
the very term “governor” had become so opprobrious that four states 
abandoned its use altogether and substituted instead the new title of 
“president” to designate their chief executive, and from them the framers 


Cuarter 11: Colonial and Revolutionary Governments 25 


of the Constitution of the United States obtained the title for the chief ex- 
ecutive of the United States.3 


The Revolutionary State Governors 


In eight states the governor was elected by the legislature whose sub- 
servient agent he then inevitably became. In ten states his term of office 
was only one year, and six southern states restricted his re-election. Every 
state had an executive or privy council which the governor had to consult 
on important matters. He lost to the legislature the appointing power and 
in eleven states he was deprived of the veto power that had been so irksome 
when exercised by the colonial governor. The latter’s power to dissolve the 
assembly was lost by the state governors. This signified that the governor 
could no longer appeal to the people for support by ending the term of the 
members of the legislature and ordering an election to fill the vacancies. 
No wonder Madison was to declare by 1787 that the governors had be- 
come mere “ciphers.” 


The Revolutionary State Legislatures 


The achievement of independence served to make the legislature pre- 
eminent among the branches of state government. The Revolutionary state 
constitutions authorized the legislatures to exercise the sovereign powers 
they had in fact already assumed. These legislatures now reaped the full 
advantage of the enormous prestige they had accumulated during the long 
colonial period as the persistent defenders of the people’s interests. Long 
before the Revolution the legislatures had assumed unchallenged mastery 
of colonial taxation and appropriation, and now in most states they ap- 
pointed the governor and other administrative officers, the judiciary, and 
even many local officials. In no states could the judiciary annul enactments 
of the legislature, but through impeachment and conviction the removal 
of every judge in the state was within the power of the legislature. 


The Failure of Checks and Balances 


In all the states except two the popular branch of the legislature was 
checked, theoretically at least, by an upper house usually chosen on the 
aristocratic principle of a higher property qualification for membership 
in that house and by a higher property qualification for the right to vote 
for members of the upper house than for members of the lower house. 
Georgia and Pennsylvania were experimenting with unicameral legis- 
latures. In accordance with prevalent political dogmas the separation of 
powers was recognized in the state constitutions by prescribing what in 
fact already existed: legislative, executive, and judicial branches of gov- 
ernment. However, this separation of powers proved futile as a check on 

s ate of the popular feeling against the very idea of a governor is the resolution 
voted by a Massachusetts town during the Revolution “.. . that it is our Oppiniun 
that we do not want any Goviner but the Guviner of the universe and under hin a 


States Gineral to consult with the wrest of the united states for the good of the whole.” 
Quoted in W. M. West: American History and Government (Boston, 1913), p- 228n. 
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the legislature since the precise meanings of “legislative,” “judicial,” and 
“executive” had not yet been clarified as they have been today by a century 
and a half of experience and court opinion. Consequently the Revolution- 
ary state legislatures freely and serenely exercised executive and judicial, 
in addition to their own appropriate legislative, powers. The assumption 
was that a legislative power was merely a power exercised by the legis- 
lature regardless of the nature of that power. “The legislative department,” 
complained Madison in 1788, “is everywhere expanding its sphere of activ- 
ity and drawing all its powers into its impetuous vortex.”* 


“The Revolutionary Machine” 


The most dynamic instrument in effecting the transition from British to 
American government was the continent-wide network of self-appointed 
Revolutionary committees of correspondence. Aggressive local groups of 
patriots, organized first to agitate against British policies, later busied 
themselves enforcing resolutions of the Continental Congress, as, for ex- 
ample, the boycott against British imports. These progenitors of our pres- 
ent party committees organized first in town or townships and then col- 
lectively constituted themselves as county central committees, County 
committees chose central provincial or state committees, and the Con- 
tinental Congress was the national convention of this “Revolutionary Ma- 
chine.” The First Continental Congress met in September, 1774, impelled 
by a desire to induce the British ministry to abandon its obnoxious policies 
and thereby restore harmony between Britain and her colonies. The Con- 
gress issued a Declaration of Rights and Grievances and formed the “As- 
sociation” to enforce the boycott through local committees of correspond- 
ence. Before adjournment, the First Continental Congress set May, 1775, 
as the date of a Second Continental Congress. 


THE FIRST NATIONAL GOVERNMENT 
The Government of the Continental Congress 


When the Second Continental Congress convened, the Revolutionary War 
had already broken out. In no sense had this body convened for the pur- 
pose of governing. During the first five weeks it merely passed resolutions 
consisting of recommendations to the states for their approval. In June, 
1775, however, it began performing governmental functions by adopting 
the Revolutionary army then besieging the British troops penned up in 
Boston, and by appointing Washington Commander-in-Chief. Though 
lacking delegated authority, the Continental Congress presently began 
exercising sovereign governmental powers by raising an army, creating a 
navy, establishing a postal system, borrowing money, emitting bills of 
credit, and authorizing captures on land and sea. In time it was to establish 
diplomatic relations and make treaties with foreign nations. It was, never- 
theless, as John Adams put it, “not a legislative assembly, but only a diplo- 
* The Federalist, No. 48. 
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matic assembly,” and in fact did little more than unify the efforts of the 
states by providing special committees for common action. The Con- 
tinental Congress, indeed, functioned through a multitude of special and 
standing executive committees. There was a distinct one for each new 
activity assumed and they numbered at times more than a hundred. John 
Adams alone was a member of ninety such committees.’ No vestige of 
separated powers or checks and balances ever characterized the organiza- 
tion of the Continental Congress. 


Adoption of the Articles of Confederation 


The utter lack of specifically delegated authority for the powers the Con- 
tinental Congress was exercising must have irked the delegates. The states 
were manifesting dissatisfaction with this unsanctioned exercise of sover- 
eignty. Consequently only a few days after passing the Declaration of 
Independence, Congress began consideration of what was to become the 
Articles of Confederation, which had been prepared by a committee. The 
delays in getting them ratified by all the states were such that not until 
March, 1781, a few months before the ending of hostilities, did this first 
written constitution of the United States become valid. 


The Provisions of the Articles of Confederation 


The Articles of Confederation purported to establish a perpetual union. 
Provisions were made for working relations between the states by assuring 
free citizens the rights and privileges of the several states and by providing 
for their free ingress and egress to and from each state. The Congress was 
to be composed of not more than seven nor less than two delegates from 
each state, though each delegation, regardless of size, was to have but one 
vote. Expenses for the common defense and general welfare were to be 
paid from a common treasury to be supplied by a system of requisitions 
from the states. Congress was to have power to make war and peace, enter 
into treaties, send and receive ambassadors, regulate the matter of prize in 
captures, grant letters of marque, establish courts for the trial of piracies 
and felonies on the high seas, and establish a court for adjudicating dis- 
putes between states. Many of its clauses, some but slightly paraphrased, 
were to find their way into the present Constitution of the United States. 


Powers of Congress under the Articles of Confederation 


Congress was granted sole power to regulate the value of coins struck 
either by itself or the states, fix standards of weights and measures, regulate 
Indian affairs, establish post offices, appoint naval and military officers, and 
regulate land and naval forces. It could borrow money, emit bills of credit, 
build and equip a navy, and determine the size of the Continental land and 
naval forces. Only by a vote of nine states could important matters be au- 
thorized. Amendments to the Articles required the approval of every state 


® See C. H. Van Tyne: “Continental Congress,” Cyclopedia of American Government 
(New York, 1913), Vol. I, pp. 252-3. 7 
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legislature. When Congress was not in session “a Committee of the States,” 
consisting of one delegate from each state, was to sit. By the time the 
Articles went into effect the outline of a permanent administrative organ- 
ization was taking shape under the headings of four permanent executive 
departments: a superintendent of finance, a secretary of foreign affairs, a 
secretary “at war,” and a secretary of marine. Here in fact were the 
progenitors of our present national executive departments whose heads 
now constitute the president’s cabinet. 


Transition from an Acting to a Legal Government 


Nothing is more significant about the Articles of Confederation than 
the fact that Congress was vested with scarcely any major power it had not 
already been exercising for years. F undamentally what the Articles did 
was to convert a de facto government, which is an unauthorized though 
actual government, into a de jure, or legally authorized, body. Congress 
now had a mandate to govern from the sovereign peoples of the states, 
conveyed to it by the signers of the Articles of Confederation, who were au- 
thorized by their state legislatures. Two important powers, however, were 
withheld from Congress. Since the states were then waging a war against 
the right of Parliament to tax them and to regulate their commerce, the 
states refused to grant these powers to Congress. These omissions, plus the 
requirement of unanimous consent for any amendment to the Articles, 
eventually proved fatal to this fundamental instrument of government. 


The Problem of the Framers of the Articles 


The paramount problem confronting the framers of the Articles of Con- 
federation was that of the distribution of governmental powers between 
the states on one side, and the central government, or Congress, on the 
other. They knew themselves to be limited by circumstances, the chief of 
which was an almost fanatical popular insistence upon local self-govern- 
ment. This difficulty was intensified by the fact that the Articles had to be 
framed in the heated atmosphere of a revolution against the central author- 
ity of the British government. Here was an ideology so inflexible as to 
hamper enormously the first attempt to write an American constitution for 
a central government. The framers of the Articles went as far as they dared, 
and the assumption that they lacked statesmanship because the Articles 
eventually proved inadequate is erroneous. They had measured quite 
accurately the prevalent social forces and did only what was then possible. 
The Articles of Confederation went beyond anything that had yet been 
done in a confederacy and probably was the best constitution for such a 
union that the world had seen thus far. 


A Confederation Instead of a Federation 


The framers of the Articles knew they could not obtain approval of a 
federal system such as we have today in which two distinct governments 
act directly upon individuals. Instead they established a confederation or, 
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as they called it, a “League of Friendship.” They provided that: “Each 
State retains its sovereignty, freedom and independence, and every power, 
jurisdiction and right, which is not by this confederation expressly del- 
egated to the United States in Congress assembled.” Though doubtless 
necessary in order to obtain unanimous ratification by the states, the pains- 
taking specificity of the recognition of state sovereignty was to have the 
effect of weakening the government of the Confederation. In practice this 
proviso defeated the fundamental purpose of the Articles which was to 
define the distribution of powers between the states and Congress. This 
specifically reserved sovereignty of the states meant in time that they were 
to pay no more attention to the policy determinations of Congress than 
might be voluntarily accorded by a sovereign, that is, one which recognized 
no political superior. Consequently the Confederation became more and 
more a distant, shadowy, and impotent authority. As far as the typical 
American citizen was concerned, the only political authority of conse- 
quence was his state government. 


THE MOVEMENT FOR THE PRESENT CONSTITUTION 


The Popular Party and the Revolutionary Governments 


Colonial society shaped the early state governments with their omnipotent 
state legislatures and their powerless chief executives. It also shaped the 
Articles of Confederation, which provided for no separate and distinct 
executive. Throughout the colonial period there had been a privileged 
ruling class consisting of merchants, landed gentry, clergy of the estab- 
lished churches, lawyers, and colonial officials of the coastal communities. 
Opposed to these were the popular or democratic elements—the frontiers- 
men, grain-growing farmers, urban shopkeepers, and mechanics who 
welcomed the Revolution as an opportunity not only to free themselves 
from the restraints of parliament but at the same time to snatch from the 
ruling class in America control of provincial or state governments. They 
took charge of the committees of correspondence and fortified themselves 
through state constitutions that assured their control of the state legis- 
latures unchecked by governor, courts, or a powerful central government. 
The feeble government of the Articles of Confederation was made to order 
for this popular party. In many states the popular party consisted pre- 
dominantly of debtors who sought relief through paper money and stay 
laws and other legislation favorable to their interest. 


Elements Dissatisfied with the Confederation 


Four years elapsed between the framing of the Articles of Confederation 
and their going into effect, with the consequence that they were somewhat 
outmoded before they began to function as a fundamental instrument of 
government. Moreover, they had been shaped by a military emergency 
which ended almost as soon as the last state had approved the Articles. 
Hostile armies in the land had induced at least a semblance of the concur- 
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rent action of the states the Articles had been designed to promote, but 
with the arrival of peace a distressing disintegration began. Gradually the 
elements dissatisfied with the Articles grew critical of the impotent Con- 
federation whose Congress in the late 1780’s almost ceased to function at 
all. There began to develop among them a demand for amendments to the 
Articles which would invest Congress with taxing power in order to estab- 
lish the credit of the Confederation and restore face value to the lament- 
ably depressed Revolutionary War securities. An amendment that would 
have given Congress power to levy a 5 per cent tariff on imports failed to 
achieve the ratification of the thirteenth state. Domestic manufacturers, 
overwhelmed by the dumping of British products, required the protection 
of a tariff. Commercial interests insisted a central authority was needed to 
end the paralyzing trade restrictions and tariffs of the thirteen states and 
to make and enforce commercial treaties. Foreign competition had prac- 
tically brought to a standstill the employment of our own shipping even 
in American harbors. 


Social Unrest and Shays’s Rebellion 


Creditors generally longed to see again such a restriction of State issues of 
legal-tender paper money as parliament and the crown, through the veto, 
had once exercised against colonial paper money. Such issues were in- 
flating paper prices in more than half the states and had run to such an 
extreme in Rhode Island that President John Witherspoon of Princeton 
was led to remark: “For two or three years we constantly saw and were 
informed of creditors running away from their debtors, and debtors pursu- 
ing them in triumph and paying them without mercy.” The constitution 
of Massachusetts as revised in 1780 was so constructed as to over-load the 
legislature with men who were heavy taxpayers, and they prevented the 
popular party from enacting any relief for debtors. Inevitably the “hard 
times” of the 1780’s and the consequent widespread foreclosures and 
sheriff's sales drove the desperate farmers of Massachusetts to the armed 
movement known as Shays’s Rebellion. Only with difficulty was this revolt 
suppressed by Massachusetts’ state militia, financed by private subscrip- 
tions of the frightened merchants of Boston after the Confederation proved 
unable to provide troops for restoring order. 


The Movement for Revision of the Articles of Confederation 


A fear that unrest such as that manifested by Shays’s Rebellion might 
spread to other states stimulated the movement to strengthen the central 
government by revision of the Articles of Confederation. As early as 1785 
five commissioners representing Virginia and Maryland had met at Mount 
Vernon to consider problems of navigation on the Potomac. Out of their 
discussions emerged a plan for a meeting at Annapolis of delegates from 
all the states to consider “how far a uniform system of commercial regula- 
tion may be necessary to their common interests and their permanent har- 
mony.” Delegates from only five states arrived at Annapolis and the sole 
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outcome of consequence was a proposal that a convention representing 
all the states be held at Philadelphia in May, 1787, “to take into considera- 
tion the situation of the United States, to devise such further provisions as 
shall appear to them necessary to render the federal government adequate 
to the exigencies of the Union; and to report such an act for that purpose 
to the United States in Congress assembled as when agreed upon by them, 


and afterwards confirmed by the legislatures of every state, will effectively 
provide for the same.”* 


The Call for the Philadelphia Convention 


Following the recommendation of the Annapolis Convention, Congress 
called upon the states to send delegates to Philadelphia “for the sole and 
express purpose of revising the Articles of Confederation.” Every state 
responded except Rhode Island, which was in the grip of the paper- 
money inflationists and quite correctly regarded the movement for the 
Convention as a deflationary project. In every state the delegates were 
selected by state legislatures whose representatives grossly under-repre- 
sented the interior or agrarian regions where the Articles of Confederation 
were considered quite satisfactory and any movement to revise them was 
looked upon with more than suspicion. 


° Henry S. Commager: Documents of American History (New York, 1938), Vol. I, 
pp. 133-4. 
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CHAPTER III 


THE MAKING OF THE CONSTITUTION 
a 


THE DELEGATES 


The Political Apprenticeship of the Framers 


HE assembly that translated the dominant social forces of the 
1780's into the Constitution of the United States was one of the 
most notable in human history. Long experience in colonial self- 
government and service in the Revolutionary state governments and in the 
Continental Congress had given its members an incomparable schooling 
in public affairs. Seven of the fifty-five delegates had been state governors, 
twenty-eight had sat in the Continental Congress, many had served an 
apprenticeship in statecraft in the colonial and state legislative assemblies, 
and all were politically experienced. Though versed in the political philos- 
ophy of Harrington, Locke, and Montesquieu, they were by no means 
formula-bound, but were thoroughly accustomed to the give and take of 
practical men of affairs. Of course the framers belonged to a ruling class, 
but no other class of men was then capable of devising a plan that would 
cement the elements of American society. The framers had developed con- 
cepts of the public good that made them conscious of their responsibility 
to elements of society other than their own. Perhaps never in history has a 
group of leaders performed their representative functions so well in the 
: public interest. Tested by the wear and tear of time, their product has been 
pronounced good. 


Washington in the Constitutional Convention 


Presiding over the deliberations of the delegates was General George 
Washington, who was even then emerging as one of the first statesmen of 
his age. Hard times had put him three years in arrears on his taxes and the 
urge for the restoration of economic stability was naturally strong in this 
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reputedly wealthiest man in America. But eager though he was for a 
stronger central government, so doubtful was he of the prospects for suc- 
cess of the Philadelphia venture that he hesitated three months before ac- 
cepting an appointment as delegate. He had even been urged not to attend 
lest his reputation be damaged by the apprehended failure of the Con- 
vention.’ Indeed, before he had been at Philadelphia a month, he wrote: 
“I almost despair of seeing a favorable issue to the proceedings of the 
Convention and do repent therefore having had any agency in the 
business.” Though he contributed but one short speech to the deliberations, 
so imposing was the prestige of his great name that his absence from the 
Convention might well have foredoomed it to failure. 


The “Father of the Constitution” 


Foremost among the framers was thirty-six-year-old James Madison of 
Virginia, whose constructive contributions earned him the title of “Father 
of the Constitution.” The aristocratic outlook of this heir apparent of a 
great planting family was somewhat tempered by the inherent democracy 
of the Virginia Piedmont that had nurtured him. Rare indeed is the analyst 
of public affairs today who has anything comparable to Madison’s skill in 
interpreting political phenomena in terms of pertinent social forces. None 
of his contemporaries knew better than he the political experience of the 
human race from the peoples of antiquity down to his fellow citizens in the 
thirteen states. One hundred and sixty-one times he rose to speak and 
throw the searchlight of his knowledge and wisdom on the matter under 
consideration. With convincing cogency he argued the immediate necessity 
of a strengthened central government. He reasoned that a radical leader 
who might be able to stampede a county or state would be baffled by the 
sheer complexity of interests if he attempted it in “the extended republic 
of the United States.” With a diligence that permanently impaired his 
health he set down hour after hour the gist of the debates of the Conven- 
tion, so that to this day Madison’s Notes constitute the most important 
source of information on the making of the Constitution. 


James Wilson 


Second only to Madison as an architect of the Constitution was James 
Wilson of Pennsylvania. As a native of Scotland he was free from the de- 
centralizing tug of state loyalty and consequently thought in terms of 
American nationality. He spoke a little oftener than Madison in the Con- 
vention, and despite his legal practice for the great merchants of Philadel- 
phia, he stands out as the Convention’s chief exponent of popular sover- 
eignty. Thus he advocated the direct election of the president and 
senators as well as of members of the House of Representatives, whom he 
would have had elected annually because law receives its binding force 


111. C. Hockett: Constitutional History of the United States, 1776-1826 (New York, 
1939), p. 201. 
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from “the consent of those whose obedience the law requires.” Somehow 
Wilson caught a clearer vision of the United States government that was to 
be in the future than did any other important delegate. is 


Gouverneur Morris 


Holding the record for loquacity was Gouverneur Morris of Pennsylvania, 
who spoke oftener than any other delegate. In contrast with Madison and 
Wilson he was caught more than once in the contradictions of his snap 
judgments. No one among the delegates manifested more distrust of the 
masses or was more insistent upon limiting their suffrage. Apparently his 
arguments had little influence upon the Convention, but his contribution 
to the making of the Constitution lies in the exquisite phrasing he, as the 
assigned writer, gave to its final form. He was later to imply that he planted 
a sly sleeper or two among its clauses, particularly those on the judiciary. 


Alexander Hamilton 


Even less influential than Morris in the making of the Constitution was 
Alexander Hamilton of New York. Despite the humble origin of this erst- 
while orphan from a West Indies island, his intimate associations with 
Revolutionary army officers and his marriage into one of the great Hudson 
Valley families had given Hamilton a pronounced aristocratic outlook. In 
the Convention he was a chief exponent of the merits of “the rich and 
well born” while, as he saw it, “the people are turbulent and changing; 
they seldom judge or determine right.” He advocated a senate and an 
executive with life tenures, and frankly professed an unqualified admira- 
tion for the British monarchical system. So extreme were his views that they 
had practically no influence even upon the conservative framers. Quite 
correctly one of the delegates, Dr. Johnson, remarked of Hamilton that 
“the gentleman from New York has been praised by everybody, he has 
been supported by none.” It would be difficult to find a single item in the 
Constitution marked with Hamilton’s influence. Yet his place is among the 
Fathers of the Constitution, even if his outstanding contributions to the 
“making of the Constitution” were his arguments for its ratification by the 
states, preserved in the Federalist, and his later success as Washington’s 
Secretary of the Treasury in promoting the financial legislation that har- 
nessed the dominant economic forces of the United States to the new 
government. 


THE SETTING 
The Post-Revolutionary Conservative Reaction 


By and large the framers of the Constitution had been profoundly affected 

by the widespread post-Revolutionary disillusionment. Whatever equali- 

tarian inspiration the Declaration of Independence may once have given 
2 James Wilson: Works (New York, 1896), Vol. I, p. 88. 
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those who were to become the Fathers of the Constitution, it had long 
since been dissipated by the social unrest of the 1780's. Strikingly signifi- 
cant is the fact that only six of the fifty-six signers of the Declaration of 
Independence sat in the Constitutional Convention. The basic cause of the 
social unrest was the hard times that had harassed, when it had not ruined, 
innumerable small farmers at the same time that it left no important in- 
terest unembarrassed. Statistical analyses have long since revealed what 
the framers could not have known, namely, that the trough of the depres- 
sion had been passed in 1785 and that recovery was in progress in 1787, 
which meant, as Farrand puts it, that the Constitution was eventually to be 
“floated on a wave of business prosperity” that gave it a most auspicious 
launching. 


Interests not Represented at Philadelphia 


Unquestionably the delegates at Philadelphia constituted a somewhat 
distorted representation of American interests in 1787. Thirty-five of the 
thirty-nine signers of the finished Constitution lived adjacent to salt water, 
and the document was decidely a product of the coastal interests. The 
grain-growing farmers of the interior, the frontiersmen, and the urban 
mechanics had no representatives at Philadelphia. Nor was this simply the 
result of deliberate exclusion. Some representatives of these interests had 
been appointed as delegates and had rejected the opportunity offered 
them. Patrick Henry’s name was second on the Virginia list of chosen dele- 
gates, but he promptly refused to serve as did also Richard Henry Lee, 
both champions of the vigorous democracy of the western Virginia coun- 
ties. Another liberal Virginian, Thomas Jefferson, would undoubtedly have 
been offered membership in the Virginian delegation, but he was abroad 
as the American minister to France. Samuel Adams, the irrepressible 
champion of the tumultuous Boston mechanics, would not accept a place 
in the Massachusetts delegation. So the Constitution was framed without 
much regard to the ideas of the very elements that had largely shaped the 
earliest state constitutions and given them their popular character. 


THE EVOLVING CONSTITUTION IN THE CONVENTION 
The Virginia Plan 


It is fascinating to trace in Madison’s Notes the gradual unfolding of the 
Constitution. The first stage was the presentation by the Virginia delegates 
of a set of resolutions known as the Virginia plan; the second, the transfor- 
mation of these proposals into the twenty-three resolutions of the Commit- 
tee of the Whole; the third, their integration into the first draft of the Con- 
stitution; and the fourth, the final document expressed in Gouverneur 
Morris’s matchless phrasing. The Virginia delegation took the initiative in 
the framing of the Constitution. Here was a group of remarkable men 
schooled in responsibility by management of the great tobacco plantations 
of the Old Dominion. Their delegation was the first to reach Philadelphia 
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and, as they awaited the arrival of tardy delegates, they caucused daily. 
The outcome of their discussions was fifteen propositions which in due 
time were presented to the Convention. This V irginia, or large-state plan, 
became the agenda with which the Constitutional Convention began its 
discussions. Among the several proposals of the plan was the establishment 
of distinct legislative, executive, and judicial departments, the first to con- 
sist of two houses with powers to legislate in national concerns “to which 
the separate states are incompetent,” with power to veto state laws, to 
choose the executive, and to employ force when necessary to fulfill its 
duties. In the light of the call for a convention merely to revise the Articles 
of Confederation, the Virginia plan was a revolutionary proposal to con- 
vert a confederation into a federal union with a national government. 


The Resolutions of the Committee of the Whole 


Sitting as a Committee of the Whole the Convention debated the fifteen 
proposals of the Virginia delegation for twenty days, and ended by agree- 
ing upon nineteen resolutions. These still constituted the Virginia plan, but 
with certain refinements. It was now agreed that the people ought to elect 
the members of the lower house, and the state legislatures the upper 
house of Congress. Also, representation should be proportionate to state 
population in both national houses. This legislature would elect a single 
executive. It was to have in addition to the legislative powers of the Con- 
federation the power “to legislate in all cases to which the separate states 
are incompetent” and the astonishing power “to negative all laws passed 
by the several states contravening national laws.” So startling were these 
new powers that the small-state group took alarm and countered with the 
New Jersey plan. This proposed merely to fortify the Confederation by 
giving it powers to tax and to regulate commerce, enforceable through 
officials of the states. There would be a single house in which the states 
would be equally represented, and there would be a plural executive. 
Madison promptly pointed out that this plan was so similar to the Articles 
of Confederation that it would leave the evils unremedied and the people 
would be no better off than before. The large-state group was strong 
enough to effect the rejection of the New Jersey plan, whereupon the 
Convention returned to the consideration of the nineteen propositions 
of the Committee of the Whole. 


The Connecticut Compromise 


In the midst of its deliberations the Convention was brought to a standstill 
by an ultimatum of the small states that they would withdraw unless rep- 
resentation of the states was made equal in both houses of Congress. The 
large states had been standing firm on proportionate representation in both 
houses. The impasse was broken by the “Great Compromise” providing for 
equal representation in the upper house and proportionate representation 
in the lower. The origin of this solution is a commentary on the persistent 
Anglo-Saxon habit of shunning the purely artificial and basing its institu- 
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tional devices on political experience. Of the eleven states represented in 
the Convention, five favored the Virginia large-state plan, five favored the 
New Jersey small-state plan, and Connecticut had a plan of its own: the 
Compromise. The Connecticut delegates had proposed that the states be 
represented equally in the Senate and proportionately, according to popu- 
lation, in the House of Representatives. This was the plan finally adopted. 
For more than a century as a corporate colony, and later as a state, Con- 
necticut had maintained the equality of the towns in the lower house and 
had chosen the upper house from the body of the people. Here in the long- 
established practical experience of a state that held the balance of voting 
power was found the formula for ending a conflict that had threatened to 
wreck the Convention. Fortunately no one faction in the Convention was 
strong enough to have its own way, and no leader dominated the delegates. 


The Preliminary Draft of the Constitution 


By the last week of July the debates of the Convention had resulted in the 
adoption of twenty-three resolutions. These were then turned over to a 
Committee of Detail which, during a two-week recess of the Convention, 
organized and integrated them into a consistent system. Its report turned 
out to be the preliminary draft of the Constitution of the United States. 
Particularly interesting are some parts of this draft which do not appear 
in the Constitution as finally adopted by the Convention. For example, 
the preamble to the preliminary draft named the states; the draft itself 
stated that members of the Congress were to be paid by the states, that 
Congress was to elect the treasurer and the president for a seven-year term, 
and that navigation acts and the admission of new states were to require a 
two-thirds vote of both houses of Congress. For the first time the powers 
of Congress were specified in detail. 


THE NATURE OF THE FINISHED CONSTITUTION 
The Compromises of the Convention 


A misconception has been planted in the American mind by over-emphasis 
on the three “great” compromises and by the neglect of others. Of course 
the Connecticut Compromise was of supreme importance since it pre- 
vented the breakup of the Convention. Important also was the counting of 
three out of five slaves as population in apportioning representatives in 
Congress and in levying direct taxes. The commercial states wanted the Af- 
rican slave trade abolished at once and were irked by the requirement of a 
two-thirds vote for navigation acts which the planting states had insisted 
upon including in the preliminary draft of the Constitution. The third 
“great” compromise was an agreement by which the commercial states were 
to tolerate the slave trade for twenty years in return for the consent of the 
planting states to a mere majority vote for the enactment of navigation 
acts by Congress. The Constitution is indeed a “bundle of compromises” 
and the ingenuity of the fathers in devising them marks them as statesmen 
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of a high order. Other compromises are hidden in the most unsuspected 
places. For example, the controversy in the Convention as to whether the 
Constitution should require the creation of a system of Federal inferior 
courts instead of simply using state courts for that purpose was resolved by 
the simple provision that the Congress may establish inferior courts. The 
controversy as to whether or not the Constitution should specifically au- 
thorize Congress to assume state debts was ended by the non-committal 
statement that “all debts . . . shall be as valid against the United States 
under the Constitution as under the Confederation.” The hot contest be- 
tween the state delegations which insisted that the western territory be 
kept permanently subordinated in a colonial status and those which 
wanted admission to statehood for the territory left open as a possibility 
was ended by merely providing that “new states may be admitted to the 
Union.” Even the Electoral College was clearly recognized by the framers 
as a compromise in that it was expected to succeed in producing the ma- 
jority required to elect a president only “once out of twenty times,” as 
Mason put it. It was anticipated that the election would almost always be 
by the House of Representatives, in which case each state would cast one 
vote, and that thus the small states would be compensated for the dissatis- 
faction it was presumed they would feel whenever the Electoral College 
did succeed in electing a president.* 


The Constitution Emphatically American 


The myth that the fathers modelled the American Constitution on the Brit- 
ish instrument dies hard. Scarcely any important speech in the Conven- 
tion had less effect than that of Alexander Hamilton in which he said: “I 
believe the British government forms the best model the world ever pro- 
duced.” John Adams, writing when the Constitution had been in operation 
twenty-five years and referring to the Revolutionary constitutions of New 
York, Massachusetts, and Maryland, said: “From these three the Constitu- 
tion of the United States was afterward almost entirely drawn.” Concern- 
ing the governmental organization of these constitutions he added “that 
it was not an affected imitation of the English government so much as 
attachment to their old colonial forms in which there had been three 
branches—a governor, a council, and a house of representatives.”* We 
have seen how the colonial environment evolved the governor out of the 
business manager of the commercial corporations that planted the earliest 
colonies, and how it transformed him into a political chief; how the gover- 
nor’s council represented a transformation of the institution of directors 
into a political body, and how, through a series of accidents, the popularly 
elected assembly became a separate legislative organ. So positively native 
to the American soil is the Constitution of the United States that it is surely 
an American institution if there is any such thing. 


3 See Max Farrand: “The Compromises of the Constitution.” Annual Report of the 
American Historical Association (1903), 1:73-84. 
4 John Adams: Works (Boston, 1856), Vol. VI, pp. 486-8. 
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THE PROBLEM OF THE EXECUTIVE 


Necessity of an Executive Office 


The office of president of the United States was created in response to the 
imperative press of circumstances created by the legislative powers vested 
in Congress. There had been nothing like it under the Articles of Confed- 
eration, since the government therein prescribed did not operate directly 
upon persons in private life. Whenever the Confederation policies involved 
such persons, the executive function was accomplished, if at all, only 
through the awkward intermediary of the state governments. But no 
sooner had the Philadelphia Convention decided to abandon the Confed- 
eration and create a central government endowed with specific legislative 
powers operating upon individuals than it came face to face with a new 
necessity: to create a distinct executive invested with an. authority con- 
tinental in scope. 


Creation of the Executive Office 


The creation of the executive office turned out to be the most perplexing 
structural problem facing the framers of the Constitution. Again and again 
they considered a plural executive and only late in their deliberations did 
they decide finally upon a single executive. Quite early they agreed that 
Congress should elect the executive, and they did not abandon this plan 
until the Convention was near adjournment. Shortly before completing 
their labors they devised the Electoral College, as an instrument for elect- 
ing the president. This device was adopted in lieu of election by Congress, 
as Gouverneur Morris explained, to avoid “the danger of intrigue and fac- 
tion if appointment should be made by the legislature” and to acknowl- 
edge “the indispensable necessity of making the Executive independent 
of the legislature.”® 


The Executive a Counterbalance to Congress 


The framers of the Constitution intended the executive to be a counter- 
balance against a too powerful Congress. Their experience with legisla- 
tive branches in the states had been unhappy. The “omnipotent” state 
legislatures had run away with state governments in the face of governors 
who were, as Madison put it, “mere ciphers.” They had enacted legislation 
inimical to the creditor interests so heavily represented at Philadelphia. An 
unchecked Federal legislature might prove no less dangerous than the 
“sovereign” state legislatures were. Moreover, if the Federal authority was 
to be maintained throughout the Union, the chief executive would have to 
be endowed with adequate powers of his own instead of being merely the 
agent of the Congress that elected him. That lesson had been learned from 
the election of governors by state legislatures. 


5 See Max Farrand: “Compromises of the Constitution.” American Historical Review 
9:662, 663. 
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The President, a Glorified State Governor 


In origin, the president of the United States is a glorified state governor. 
The delegates at Philadelphia scanned the constitutions of the thirteen 
states and out of their provisions for the state executives synthesized the 
office of president of the United States. Four states were even using the 
title “president” to designate their chief executives. The veto clause for 
the president was taken almost verbatim from the Constitution of Massa- 
chusetts; the president’s oath of office from that of Pennsylvania; and the 
power of pardon was an executive function in almost every state, having 
come down as a heritage from the colonial governor. In every state the 
chief executive was commander-in-chief. The prototype of the vice-presi- 
dent of the United States is the deputy or lieutenant-governor. In four 
states he was even then called the vice-president. 

Governor Bowdoin of Massachusetts had captured the attention of 
the Convention through his success in suppressing Shays’s Rebellion. His 
office carried more than average prestige because in Massachusetts the 
governor was chosen by popular election instead of by the legislature 
which was the procedure in eight of the thirteen states. The governor of 
New York was also popularly elected and even more did that office influ- 
ence the creation of the presidency since the Federal Constitution incor- 
porated the clauses of the New York Constitution dealing with the gov- 
ernor.® 


Influence of Washington in Shaping the Presidency 


It is impossible to say how much less significant the presidential office 
might have been had not the delegates sat day after day facing in their 
presiding officer the man who was, by common consent, destined to be 
its first incumbent. While the office was by no means created for Washing- 
ton, the character and prestige of this notable statesman must have un- 
consciously played a part in shaping it. Thus the personality of a trusted 
leader became a determinant of the nature of the great office while it was 
still in the process of creation. We shall see that the dignity and good sense 
with which he conducted the duties of president strengthened the office 
with enduring precedents and contributed powerfully to making the presi- 
dency what it has become in practice. 


THE CREATION OF THE CONGRESS 
The State Legislatures Provide the Model for Congress 


In creating the Congress of the United States the framers produced a 
composite state legislature. Every state except Pennsylvania had a bicam- 
eral legislature. “Senate” was the term used for the upper house in Mary- 
land, Massachusetts, New York, North Carolina, New Hampshire, South 


®See Alexander Johnson: “What the Federal Constitution Owes to the Several 
States.” New Princeton Review (1887). 
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Carolina, and Virginia; and “house of representatives” was used to desig- 
nate the lower house in Massachusetts, New Hampshire, South Carolina, 
and Pennsylvania. The senate was rotated by electing a part of it at inter- 
vals in Delaware, New York, Pennsylvania, and Virginia. All the details 
of the impeachment process were found in the constitutions of Delaware, 
Massachusetts, New Hampshire, New York, Pennsylvania, South Carolina, 
and Virginia. The entire fifth section of Article I of the Constitution pre- 
scribing the administration of the two houses is found in most of the con- 
temporary state constitutions of that day. “Not creative genius,” wrote 
Alexander Johnson, “but wise and discreet selection, was the proper work 
of the Convention; and its success was due to the clear perception of ante- 
cedent failures and successes, and to the self constraint of its members.”7 


The Contribution of the Articles of Confederation 


There is practically nothing in the Constitution not due to the persistent 
aim of the framers to correct the defects of the Articles of Confederation. 
“The truth is,” wrote Madison in the Federalist, “that the great principles 
of the Constitution proposed by the Convention may be considered less 
as absolutely new, than as an expansion of principles which are found in 
the Articles of Confederation. .. . If the new Constitution be examined with 
accuracy and candor, it will be found that the change [sic] which it pro- 
poses consist much less in the addition of New Powers to the Union, than 
in the invigoration of its original powers.” The “invigoration” was supplied 
by providing that Congress have the power necessary and proper to the 
execution of the “original powers.” The number of powers in the Articles 
of Confederation transferred to the Constitution is striking. Among them 
are the determining of peace and war, the sending and receiving of am- 
bassadors, the making of treaties, the establishment of rules governing 
captures on land and water, the granting of letters of marque and reprisal, 
the regulation of the value of money coined, the fixing of standards of 
weights and measures, the management of Indians affairs, the establish- 
ment and regulation of post offices, and the making of rules for regulating 
land and naval forces. 


RATIFICATION OF THE CONSTITUTION 


Ratification by State Conventions 


“The ratification of Conventions of nine states shall be sufficient for the 
establishment of this Constitution, between the states so ratifying” reads 
the provision for validating the new fundamental instrument. This was 
certainly a revolutionary departure from the unanimous agreement re- 
quired for amending the then existing Constitution—the Articles of Con- 
federation. There was plausibility in the argument of the framers that 
state conventions, invested with authority for that specific purpose by the 
people be authorized to ratify the Constitution instead of state legislatures. 
7 Ibid. 
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The latter would scarcely have consented to the self-denial that ratifica- 
tion of the Constitution would have required of them in surrendering the 
important powers to be delegated to Congress, to say nothing of the re- 
strictions placed upon them by the Constitution’s list of powers denied the 
states. The state legislatures rather weighted the representation in favor 
of ratification by providing that the delegates to the state ratifying con- 
ventions be elected on the same basis as the membership of the lower 
houses of the legislatures. The districting for this purpose grossly over- 
represented the coastal communities, and consequently the interior, where 


the Constitution was unpopular, was unable to exert its full strength in 
numbers. 


The Opposition to Ratification 


The Constitution had been framed in the most carefully guarded secrecy. 
Its publication instantly created a furor of criticism in the hinterland. Bev- 
eridge has succinctly stated the reasons for this opposition: “ It [the Con- 
stitution] was, to the masses, something new, vague, and awful; something 
to oppress the poor, the weak, the debtor, the settler; something to 
strengthen and enrich the already strong and opulent, the merchant, the 
creditor, the financial interests.”* The opposition promptly focused atten- 
tion on the imposing list of powers delegated to Congress. They had not, as 
they put it, overthrown King George only to enthrone King Congress. 
Shays’s Rebels knew well enough that the Constitution had not been 
framed for their satisfaction, and twenty of them fought against it as dele- 
gates in the Massachusetts ratifying convention. One of them, John 
Holmes, declared that the Constitution gave Congress the power to “insti- 
tute judicatories” like “that diabolical institution the Inquisition.” “Racks,” 
he cried, “and gibbets may be among the most mild instruments of their 
[Congress’s] discipline.”® A preacher in the backwoods of North Carolina, 
campaigning for election as a delegate to the ratifying convention, declared 
that “the proposed Federal city would be a fortified fortress of despotism. 
This, my friends, will be walled or fortified. Here an army of 50,000 or per- 
haps 100,000 men will be finally embodied and will sally forth to enslave 
the people who will be disarmed.” One of the audience who attempted 
to contradict the speaker was almost mobbed. Here was the phobia that 
forced the adoption of the Second Amendment to the Constitution: “A 
well-regulated militia being necessary to the security of a free State, the 
right of the people to keep and bear arms will not be infringed.” 


Small States Rush to Ratify 


So satisfactory had been the concessions to the small-state group in the 

Philadelphia Convention that four of them quite promptly ratified the 

Constitution. Among these four were Delaware, New Jersey, and Georgia, 
8 Albert J. Beveridge: Life of John Marshall (Boston, 1916), Vol. I, p. 37. 


° Ibid., Vol. I, p. 346. 
10 Tbid., Vol. I, p. 291. 
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and not only did their conventions ratify unanimously but they were the 
only ones among the thirteen states to give unanimous approval. Indeed 
so inclined to hesitate were the large states that when the Constitution had 
been validated by the votes of nine states, only two of them, Pennsylvania 
and Massachusetts, were ones that could be designated as large. Virginia, 
the largest of all the states, was the tenth to ratify. Then, unless New York 
could be persuaded to join, the Union would be geographically separated. 
The port of New York City gave that state a transcendent importance. Its 
customs duties alone practically freed the state from further taxation, and 
up-state agrarians were dead-set against surrendering this precious advan- 
tage to the Federal government. 


The Federalist Papers 


Winning the ratification of New York was a problem in persuasion to 
challenge the genius of Alexander Hamilton. He met it by collaborating 
with James Madison and John Jay in producing a series of essays which, 
under the title of the Federalist, stands to this day in American political 
history a high-water mark of the discussion of public affairs. The Federalist 
papers sought to take advantage of the prevailing popularity of republican 
government by showing that the Constitution was analogous to the state 
constitutions and well adapted to the needs of Americans. They argued 
the absence of an alternative to the Constitution, and undoubtedly the 
failure of the opposition to produce a substitute for the proposed funda- 
mental instrument handicapped the opponents and contributed to their 
failure to prevent ratification. 


Demand of the Opposition for a Bill of Rights 


Although the opponents of the Constitution failed to defeat its ratification, 
they did succeed in driving some successful bargains with the proponents 
of the new instrument of government. The popular party had succeeded 
in having bills of rights incorporated in the Revolutionary state constitu- 
tions, and it was impossible to convince them that a bill of rights was not 
even more necessary in the Constitution of a central government. In vain 
did friends of the Constitution insist that, in a government of specified 
powers, it was illogical to deny to such a government what had never been 
delegated to it. The difficulty was that, to almost everybody except the 
powerful coastal interests, potential tyranny inhered in the government 
prescribed by the Constitution. They would not rest until specific pro- 
hibitions of powers not to be exercised by Congress were reduced to writ- 
ing and added to the Constitution as amendments. 


The Gentleman’s Agreement to a Bill of Rights 


The opposition to the Constitution wrung from the proponents a gen- 
tleman’s understanding that, as the price of permitting the ratification of 
the new instrument, there would be proposed in the First Congress a num- 
ber of amendments specifically denying to Congress interference with what 
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were regarded as the ancient fundamental rights of free peoples. Thus 
Congress was specifically denied legislative power to restrict freedom of 
religion, speech, press, and assembly. The security of person and property, 
due process, and other traditional rights of English-speaking peoples were 
safeguarded with specific guarantees. Embodied in the first eight amend- 
ments these have come to be known as the Federal Bill of Rights. 


The Bill of Rights Prevents Formation of an Irreconcilable Element 


The satisfaction afforded the inhabitants of the interior counties by the 
addition of the Bill of Rights to the Constitution seems to have been a 
factor in preventing the formation of an irreconcilable element in the 
American population. Concerning the government of the Constitution 
Woodrow Wilson wrote: “Indeed, after its organization, little more is 
heard of the party of opposition; they disappeared so entirely that one is 
inclined to think, in looking at the party history of the time, that they had 
not only been conquered but convinced as well.” 


The Genesis of Constitution Worship 


Let no one assume that the fathers were confident of the permanence of 
their handiwork. On the one hand, aristocratically minded Alexander Ham- 
ilton privately thought the Constitution so inadequate that it “was good 
only as a step to something better.” On the other hand, the Convention’s 
outstanding democrat, Benjamin Franklin, wanted the Constitution rati- 
fied in order to give republican government a fair trial, but more than once 
in the Convention he expressed the conviction that eventually the Amer- 
ican people would turn to monarchy." “The generation that framed the 
Constitution looked upon the document as very imperfect,” wrote A. Law- 
rence Lowell, “but they clung to it tenaciously as the only defense against 
national dismemberment and in order to make it popular they praised it 
beyond their own belief in its merits. This effort to force themselves to 
admire the Constitution was marvelously successful and resulted in the 
next generation in a worship of the Constitution of which the framers 
never dreamed.”!? 
11 See Madison’s Notes, June 2, 4. 


12 A. Lawrence Lowell: Greater European Governments (Cambridge, Mass., 1925), 
p. 174n. 
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CHAPTER IV 


THE CONSTITUTION ANALYZED 
a 


A DUAL SYSTEM ESTABLISHED 


The Federal System 


HE FRAMERS, through the Constitution, prescribed a dual system of 

government to which they assigned the term “Federal.” It con- 

sists on the one hand of a complete set of national governmental 
agencies—legislative, executive, and judicial—acting directly upon per- 
sons and exercising the powers delegated by the Federal Constitution to 
the national government. Paralleling this system in each state is another 
complete set of legislative, executive, and judicial organs acting upon the 
persons within that state and exercising the reserved powers of the state, 
that is, powers of the state not delegated to the Federal government or 
denied to the state by the Constitution. Each of these two systems within 
its own sphere is presumed to be the master of its own powers. The con- 
sequent dualism of this American governmental arrangement is America’s 
peculiar contribution to the science and art of politics. This was perceived 
by Alexis de Tocqueville who made comprehensive surveys of American 
institutions in the 1830’s. “This Constitution,” he wrote, “which may at 
first sight be confused with the federal constitutions that have preceded 
it, rests in truth upon a wholly novel theory, which may be considered as 
a great discovery in modern political science. In all the confederations that 
preceded the American Constitution of 1789, the states allied for a common 
object agreed to obey the injunction of a federal government; but, they 
reserved to themselves the right of ordaining and enforcing the execution 
of the laws of the Union. The American states which combined in 1789 
agreed that the Federal government should not only dictate the laws, but 
execute its own enactments. In both cases the right is the same, but the 
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exercise of the right is different; and this difference produced the most 
momentous consequences.”? 


The Distribution of Powers under the Constitution 


The Constitution so distributes the powers in the American governmental 
system that they may be classified under five heads: 

First: the specifically delegated powers of the Federal government 
such, for example, as taxation, regulation of commerce, declaration of war, 
and regulation of currency. Most of these are found in the list of eighteen 
clauses of Article I, Section 10, of the Constitution. The framers evidently 
assumed that these were powers of sufficiently general concern to be exer- 
cised by the national government. However one cannot find listed in the 
Constitution all the powers exercised by Congress. By a liberal interpreta- 
tion of the expressly granted powers Congress has derived many implied 
powers and legislates on the basis of them. For example, the first Congress 
chartered a Bank of the United States thereby exercising a power nowhere 
listed in the Constitution but derived from the express powers to borrow 
money, collect taxes, regulate trade, and provide for the common defense 
as Hamilton reasoned it out at the time and the Supreme Court long after- 
ward accepted it. 

Second: the reserved powers of the states, which include the vast 
body of police powers exercised by American state and local governments. 
These are sometimes designated “internal police,” that is, internal as to 
each state. By police power is meant the power of government to place 
restraints on individual freedom and property rights in order to protect 
the public safety, health, and morals, or to promote education, good order, 
and public convenience. 

Each state has complete legislative, executive, and judicial power 
over matters relating to its domestic affairs. Herein fall most of the laws 
that affect American citizens, such, for example, as those concerning ordi- 
nary crimes, torts, education, sanitation, and numerous other matters. In 
contrast with the powers delegated to the Federal government, the re- 
served powers of the states are not specified. They constitute a continent of 
unexplored powers the potential extent of which cannot be calculated, 
and of course an attempted enumeration would prove a futile undertaking. 
According to circumstances state legislatures will utilize further these re- 
served powers. 

Third: concurrent powers. These are powers common to state and 
national government and consequently they are not exclusive of the pow- 
ers named above but overlap them. Outstanding among the concurrent 
powers are taxation and the power to use coercion in executing other 
powers. Consequently they are means to the great ends of government, 
either national or state, rather than ends in themselves. For example, the 


1 Alexis de Tocqueville: Democracy in America, edited by Phillips Bradley (New 
York, 1945), Vol. I, p. 157. 
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maintenance of schools and highways are direct purposes of government 
while taxation and coercion are less direct in that they are means for 
attaining the purposes of government. Governments do not exist to tax 
and to coerce. 

Fourth: the powers denied to the national government. These are 
powers forbidden by the sovereign—the people—through the denial to 
Congress of the power to pass ex-post-facto laws, bills of attainder, 
violations of due process, and the numerous forbidden subjects for con- 
gressional legislation listed in the first eight amendments to the Consti- 
tution. 

Fifth: the powers specifically denied to the states. Here again the 
sovereign has forbidden the states to exercise certain legislative powers by 
denying the right of state governments to issue bills of credit, to impair 
obligation of contracts, and to undertake other matters listed in the body 


of the Constitution and in certain amendments adopted since the Civil 
War. 


THE POPULAR BASIS OF THE CONSTITUTION 


The Doctrine of the Social Compact 


The generation that saw the birth of the Constitution had strong convic- 
tions concerning the nature and basis of political authority and were intol- 
erant of what they conceived to be infractions of it. By and large their 
political thought followed the pattern of John Locke’s exposition as pre- 
sented in his Two Treatises of Government published in 1689 to justify 
the English Revolution of 1688. This does not signify that the common man 
in America had read Locke’s heavy political disquisitions but rather that, 
as someone has said: “Most Americans were disciples of Locke even though 
they had never heard of him.” Locke’s conception was that, before gov- 
ernments originated, men had lived in a “state of nature,” that is, as 
Locke put it,” a state of perfect freedom to order their actions and dispose 
of their possessions and persons as they think fit, within the bounds of the 
law of nature, without asking leave or depending upon the will of any 
other man.” In this state they possessed “natural rights” to life, liberty 
and property but were under “natural law” which, in the absence 
of constituted government, the individual ascertained and enforced in 
person whenever his rights were infringed. The consequent confusion was 
assumed to have induced men to end this “state of nature” through a “so- 
cial compact” by means of which they deliberately agreed among them- 
selves to establish a political society—that is to say, the state. Thereupon 
they proceeded to create a government consisting of a set of organs or 
agencies to which they delegated limited powers. The principal or sov- 
ereign organ, the legislature, was invested with the power to determine 
the laws of nature while the executive, separated from the legislature, was 
to enforce what the legislature determined. 
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Revolutionary State Constitutions Social Compacts 


However fantastic and at variance with the historical development of 
governments Locke’s theory of the origin of the state may have been, it 
nevertheless captured the imagination of Revolutionary Americans be- 
cause it seemed made to order as an explanation of their political expe- 
rience. Their popular assemblies had somehow come to be separated from 
the governor and they did not need Locke to tell them that the legislature 
was the supreme organ of government, since their assemblies seemed to 
demonstrate this supremacy. When the Revolution terminated British au- 
thority, the patriots assumed that they were thrown back into the “state 
of nature.” They thought of themselves as emerging from this state or con- 
dition by re-enacting the drama of the Social Compact in establishing their 
states. Their state constitutions were to them social compacts reduced 
to writing and the governments thereby established had only the limited 
powers the sovereign people of each state saw fit to delegate to them. 


Only Republican Government Possible 


No matter what kind of government some of the extra-conservative mem- 
bers of the Philadelphia Convention such as Hamilton may have desired 
to establish by the Constitution, every delegate recognized that none but 
republican government would be tolerated. All understood monarchy to 
be utterly out of the question. Madison made this clear in a statement pub- 
lished forty years after the framing of the Constitution in commenting on 
a fantastic plan in the early 1780’s to crown Washington king. “I have 
always believed,” he wrote, “that if General Washington had yielded to 
a usurping ambition he would have found an insuperable obstacle in the 
incorruptibility of a sufficient portion of those under his command. I am 
not less sure that General Washington would have spurned a scepter if 
within his grasp than I am that it was out of his reach if he had secretly 
sighed for it.”? 


When is Government Republican in Form? 


It would be difficult to improve on Madison’s exposition of the phrase 
“republican in form” as it is used in the Constitution. “It is evident,” he 
wrote in the thirty-ninth number of the Federalist, “that no other form 
would be reconcilable with the genius of the people of America [and] 
with the fundamental principles of the Revolution. . . . It is sufficient for 
such a government that the persons administering it be appointed either 
directly or indirectly by the people.” Then Madison proceeded to demon- 
strate that the Constitution establishes that kind of government. “The 
House of Representatives like that of at least one branch of all the state 
legislatures, is elected immediately by the great body of people. The 
Senate, like the present Congress [that of the Confederation], and the 
Senate of Maryland derives its appointment indirectly from the people. 


? Quoted in Charles A. Beard: The Republic (New York, 1943), p. 25. 
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The President is indirectly derived from the choice of the people accord- 
ing to the example of most of the states. Even the judges with all the other 
officers of the Union will, as in the several states, be the choice, though a 
remote choice of the people. The duration of the appointments is equally 


conformable to the republican standard, and to the model of state Con- 
stitutions.” 


Popular Sovereignty and Limited Government 


As disciples of Locke the framers based the government of the Constitu- 
tion upon what they conceived to be the popular sovereignty of the Social 
Compact. With rare exceptions the delegates at Philadelphia thought of 
themselves as representing thirteen sovereign peoples rather than one. It 
is impossible to get a clear conception of the distribution of powers be- 
tween the Federal government and the states without comprehending the 
general pattern of thought of the framers. To them the states were the 
original depositories of practically all possible governmental powers 
whence were drawn for the most part those with which the new Federal 
government was invested. When the states, through the making of their 
Constitutions, emerged from the thirteen “states of nature” into which 
they conceived the Revolution to have thrown them, they were presumed 
thereby to have made the transformation into thirteen sovereign bodies 
politic possessing, of course, all the possible governmental powers of inde- 
pendent sovereign nations. The inherent governmental powers of these 
states then constituted the reservoirs from which were mainly drawn the 
powers transferred to the new Federal government.® It was a corollary of 
the doctrine of popular sovereignty that the government of the Constitu- 


tion was limited in its powers to those that had been delegated by the 
fundamental instrument. 


The Delegation of State Powers to the Federal Government 


The Constitution specified the powers to be delegated to the Federal gov- 
ernment. By their ratification of the Constitution the states effected the 
transfer of powers derived from them. By and large the Federal govern- 
ment had received by the delegation what the states had lost. But the 
states still retained all the original powers they had not lost either by dele- 
gation to the Federal government or by the Constitution’s list of powers 
denied to the states. The retained or undelegated powers are known as 
reserved or residual powers of the states. They constitute a vast sphere of 
power as yet by no means completely explored by state legislatures. The 
framers of the Constitution assumed that the mere implication of this res- 


3 Not every power of the government established by the Constitution could be de- 
rived by a transfer of powers from the states. Since the states had unitary instead of 
federal governments, key could not have provided patterns for the peculiar devices 
needed by the federation. These had to Ne invented instead of being transferred 
through delegation from the states. Illustrative of these new devices are the complicated 


systems of amendment of the Constitution and of electing the president by means of 
presidential electors. 
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ervation to the states of the undelegated powers would be universally sat- 
isfactorv. But the agrarians of the back country and others protested so 
vigorously that what had been only implied had to be set down in the 
clear-cut statement of the Tenth Amendment which says: “The powers 
not delegated to the United States by the Constitution, nor prohibited by 
it to the states, are reserved to the states respectively or to the people.” 


Powers Denied to the States 


The specified list of powers denied to the states by the Constitution was 
inserted because of the excesses of state legislatures that had largely 
induced the framing of the Constitution. Thus states were not to enter into 
any treaty, alliance, or confederation; coin money, emit bills of credit, 
make anything but gold or silver legal tender; pass bills of attainder or ex- 
post-facto laws or laws impairing the obligation of contract; or grant titles 
of nobility. Except with the consent of Congress states were not to lay 
imposts and exposts, or tonnage duties, maintain an army or navy in time 
of peace, enter into compacts with other states or foreign powers, or make 
war unless invaded or in imminent danger of invasion. Amendments have 
added to the Constitutional restrictions upon the states. The Thirteenth 
Amendment deprived the states of all determinations as to slavery by abol- 
ishing it. By the Fourteenth Amendment states were deprived of the de- 
termination of citizenship and forbidden to abridge the privileges and 
immunities of citizens of the United States; deprive any person of life, lib- 
erty, or property without due process of law; or deny to any person the 
equal protection of the laws. By the Fifteenth and Nineteenth Amend- 
ments respectively, the states were forbidden to limit suffrage on the basis 
of race, color, or previous condition of servitude, or of sex. 


National versus State Sovereignty 


While the Constitution contains no trace of the kind of clause which, in 
the Articles of Confederation, specifically declared the states to be sov- 
ereign, the idea was so deep-seated that it persisted in some sections for 
generations. An opposite pattern of interpretation held that the American 
people as a nation constituted the sovereign that created the Constitution. 
Heated controversies arose between nationalist and states’ rights schools 
of constitutional interpretation, one of which culminated in the Civil War. 
Chief Justice Marshall, giving the opinion of the Court in the case of 
McCulloch v. Maryland, as early as 1819 set forth what was in time to 
become the securely established constitutional interpretation of this mat- 
ter. Referring to what he considered the erroneous arguments of the attor- 
neys representing the State of Maryland, he said: “The powers of the gen- 
eral government, it has been said, are delegated by the States, who alone 
are truly sovereign, and must be exercised in subordination to the States 
who alone possess supreme dominion. It would be difficult to sustain this 
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proposition. . . .” From this Constitutional “heresy” Marshall turned to 
state the now generally accepted judicial pattern of interpretation of the 
basis of Federal authority. “The government proceeds directly from the 
people,” he continued. “It is ordained and established by the people... . 
The government of the Union then is emphatically and truly a government 
of the people. In form and substance it emanates from them, its powers 
are granted by them and are to be exercised directly on them and for 
their benefit.”* 


THE GREAT ORGANS OF THE FEDERAL GOVERNMENT 


The Delegated Powers Mainly Legislative 


As disciples of Locke, the framers acted on the assumption that “the legis- 
lature is the depository of the Supreme Will of Society,” as Roger Sher- 
man expressed it in the Philadelphia Convention.* They accordingly as- 
signed to the Congress an imposing list of specific powers, practically the 
powers of the Federal government. These are listed in the famous eighteen 
clauses of the eighth section of Article I. Outstanding among them are 
powers of taxing, regulating commerce, declaring war, creating armies 
and navies, establishing post offices, coining money and regulating its 
value, and creating inferior courts. These are permissive powers and Con- 
gress may use them at its discretion. So completely do the motions of gov- 
ernment depend upon the initiative of Congress that it is indeed the de- 
pository of the supreme will of American society. 


The Congress 


The Congress, created and invested with the legislative power of the Con- 
stitution, consists of a Senate and a House of Representatives. The former 
has a membership of two senators from each state, elected for terms of 
six years, originally by the legislatures of their respective states but now 
directly by the states’ voters. The House of Representatives consists of 
members elected in even-numbered years for two-year terms by the voters, 
with representation from each state proportionate to its population as 
determined by the decennial census directed by the Constitution. No 
legislation can be valid that has not been approved by both houses pre- 
liminary to its submission to the president, whose approval is also neces- 


sary unless Congress overcomes his veto by two-thirds majorities in both 
houses. 


Constitutional Restrictions on the Congress 


Because the framers had scen the state legislatures of the 1780's run away 
with state governments, they were fearful that the Congress might do 
4 Wheaton 316 (1819). 


5 Documents on the Formation of the United States, edited by C. C. Tansill, 69th 
Congress, Ist Session, House Document No. 396, p. 396. 
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likewise with the Federal government. Even the great liberal James Wilson 
had declared in the Constitutional Convention that state legislatures had 
come to believe that “the exercise of rights by either the executive or the 
judiciary is a breach of their prerogative and an outrage to their dignity.”* 
So the framers, not content with the mere implication that Congress's 
powers were limited to the specific ones delegated, introduced the extra 
precautions of a list of powers denied to Congress. Thus the Congress 
may enact no bill of attainder, ex-post-facto law, or export duty. It may not 
favor certain ports over others, or suspend the privilege of the writ of 
habeas corpus except in time of public danger. Outside the original Con- 
stitution, but no less restrictive of the Congress, are the first eight amend- 
ments forbidding any Federal legislation that would abridge freedom 
of religion, the press, speech and assembly, jury trial, due process, and 
other immemorial rights of English-speaking peoples peculiarly cherished 
by the generation that had experienced the American Revolution. 


Necessity of a Distinct Executive 


The so-called “necessary and proper” clause of the Constitution rendered 
imperative the creation of a distinct though not necessarily separate ex- 
ecutive branch. At the end of the list of specific powers of Congress was 
placed the provision: “Congress shall have power to make all Jaws which 
shall be necessary and proper for carrying into execution the foregoing 
powers and all other powers vested by this Constitution in the Govern- 
ment of the United States, or in any department or officer thereof.” Here 
is the clause that brings into relief the revolutionary change from the Arti- 
cles of Confederation under which Congress depended upon the states for 
whatever of its policies required any coercion of private persons. Now 
Congress was empowered to create whatever agencies it considered “nec- 
essary and proper” for carrying into execution the powers of the Federal 
government. Deciding about the direction of these agencies proved to be 
a perplexing problem to the framers, but after considering a plural ex- 
ecutive they established a single executive styled the President of the 
United States. It was decided that he be chosen by special electors, con- 
sisting of as many in each state as there were senators and representatives 
in Congress and chosen in whatever manner the respective state legisla- 
tures might direct. Custom combined with state legislation has converted 
this extraordinarily artificial “Electoral College” into a medium for the 
practically direct election of the president by the American voters. The 
chief executive takes care that the laws are faithfully executed, signs or 
vetoes acts of Congress, negotiates treaties, appoints all but certain “infe- 
rior officers” by, and with, the advice and consent of the Senate, and serves 
as commander-in-chief of the Army and Navy. 


6 J. Elliot: Debates in the Several State Conventions on the Adoption of the Federal 
Constitution (2nd ed., Washington, D.C., 1854), Vol. I, p. 503. 
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Necessity of a National Judiciary 


The Constitution prescribed a distinct Federal judiciary. This was ines- 
capable in a dual system of both state and national governments with the 
bounds of their spheres of power uncertain enough to induce cases and 
controversies that could not easily be adjudicated by state courts. Con- 
flicts are inevitable over state and national constitutions, state and national 
statutes, the exercise of the powers of state and national executives and 
administrators, and the jurisdictions of state and national courts. Even if 
no controversies arose between the two political branches of our dual 
system, the cases arising under the Federal Constitution, statutes, and 
treaties would require a Federal judiciary. The Constitution meets the 
necessities by vesting the judicial power in a Supreme Court and in such 
inferior courts as the Congress may from time to time ordain and establish. 
It assigns to these courts jurisdiction in distinctly Federal cases, in cases 
involving interstate differences, and in state cases involving conflict with 
the Federal Constitution, statutes, and treaties. 


Limitations of the Judiciary 


Such expressions as the “supremacy of the judiciary” or the “sovereignty 
of the Supreme Court” should be accepted with caution. They would 
doubtless have astonished the framers, and their publication in 1787-8 
might have prevented ratification. They are based on the fact that cases 
in any jurisdiction—national, state, municipal, county, or township— 
that involve a question. of Federal power may finally be settled by the 
Supreme Court of the United States. However, we shall see later that the 
Federal courts are the creatures of Congress, which may alter the size of 
the Supreme Court and alter or abolish the inferior courts it has created. 
Congress also has the undoubted constitutional power to give and to take 
away the entire jurisdiction both original and appellate of all Federal 
courts below the Supreme Court and could constitutionally deprive the 
Supreme Court of any of its appellate jurisdiction leaving it only its mea- 
ger original jurisdiction. Whatever “sovereignty” the judiciary may have 
is due rather to the high prestige that the conduct and character of its 
personne] can command rather than to any power specifically assigned it 
by the Constitution. The “fathers” entertained no illusions of the “su- 
premacy of the judiciary.” Hamilton, in the seventy-eighth number of the 
Federalist, pointed to the judiciary’s lack of control of the “sword or 
purse,” or of the “wealth or strength of society,” “which proves incontesta- 
bly that the judiciary is beyond comparison the weakest of the three 
branches of power.” This opinion of Hamilton was accepted by the Su- 
preme Court and paraphrased thus in the statement of its opinion in 
United States v. Lee: “.. . their power and influence rests solely upon the 
appeal for the assertion and protection of rights guaranteed by the Consti- 
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tution and by the laws of the land and on the confidence reposed in the 
soundness of their decisions and the purity of their motives.”” 


CHECKS AND BALANCES 
Separation of Powers 


That the three great functions of government—legislative, executive, and 
judicial—must each be vested in a separate organ or department seemed 
to most Americans in the 1780’s as undebatable as the laws of nature. “If 
the people are sufficiently enlightened to see all the dangers that surround 
them,” wrote John Adams, “they will always be represented by a distinct 
personage to manage the whole executive power; a distinct Senate, to be 
the guardian of property against levelers for the purposes of plunder, to 
be a repository of the national tradition of public maxims, customs, and 
manners, and to be controllers in turn of both kings and ministers on one 
side and representatives of the people on the other when either discover a 
disposition to do wrong; and a distinct House of Representatives, to be 
the guardian of the public purse and to protect the people in turn against 
both kings and nobles.”§ ’ 


Separation of Powers Merely Implicit in the Constitution. 


The framers knew that an absolute separation of powers was impracticable. 
When the Constitution was published they even had to defend it against 
the criticism that the principle was nowhere stated in the Constitution. 
Separation of powers, however, is to be inferred from the opening sentence 
of each of the Constitution’s first three articles: “All legislative powers 
herein granted shall be vested in a Congress of the United States, . . . ey 
“The Executive power shall be vested in a President of the United States of 
America, . . .” “The judicial power of the United States shall be vested in 
one Supreme Court, and in such inferior courts as the Congress may from 
time to time ordain and establish.” Each of these three branches may ex- 
ercise their specified powers and whatever other powers are necessary to 
the performance of these specified powers, but no branch can redelegate 
its assigned powers. This is equivalent to saying that what the sovereign, 
the people, has decreed as to the agency that is to exercise a delegated 
power, neither Congress, the president, nor any other official may shift the 
power to another agency. The Supreme Court has decided that no one 
branch may exercise all the powers of another. 


Separation of Powers not Complete 


While each of the three great departments of the Federal government per- 

forms chiefly its appropriate major function, to say simply that the legisla- 

ture legislates, the executive executes, and the judiciary adjudicates is 

scarcely even an approximation of the facts. It would be more correct to say 
7106 U.S. 196 (1882). 


8 John Adams: Works (Boston, 1856), Vol. II, pp. 117-18. 
® Schechter Poultry Corporation v. U.S., 256 U. S. 495 (1935). 
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that each of the three great departments or branches of the Federal gov- 
ernment—the legislative, the executive, and the judicial branches—per- 
forms some of the three great functions of government, that is, legislative, 
executive, and judicial functions. For example, while the Congress in the 
main legislates, it also performs such judicial functions as determining the 
qualifications and deciding disputed elections of its members; the House 
of Representatives presents articles of impeachment, and the Senate sits 
as a court upon them. Congress tries its own members for misconduct and 
executes its own judgments on them, and the Senate performs the executive 
function of confirming the president’s nominations. The president, in addi- 
tion to his peculiarly executive duty “to take care that the laws be faithfully 
executed,” is vested by Congress with the legislative power of making 
rules, while his department is assigned administrative commissions in- 
vested with legislative and judicial powers. While the judiciary in the main 
adjudicates cases and controversies, it also has the administration of its own 
branch so completely in its hands that it performs the legislative function of 
determining its own rules in handling cases and executes its internal affairs 
through its own officials. Moreover, just to the extent that checks and 
balances are introduced, the separation of powers is abandoned since the 
principle generally involves one branch of the government performing 
some function of another branch. For example, the president’s veto is a 
negative vote—and a powerful one on a piece of legislation. 


Separation of Powers Compared with the Union of Powers 


Contrasting with the principles of separated powers and its corollary of 
checks and balances is the principle of the union of powers. This latter 
principle is illustrated by the structure and functioning of the British min- 
isterial system. The principal ministers are not only heads of the great 
executive departments but are at the same time parliamentary leaders. 
On the one hand they must assume the responsibility of appearing in 
Parliament of which they are members and promoting legislative measures 
that the Cabinet has selected for passage. Usually the minister has been 
selected because he had already attained legislative leadership in Parlia- 
ment and is consequently skilled in parliamentary procedures. In the nor- 
mal performance of his duties he would, then, from time to time, address 
Parliament in promoting the measures of his department, and he might be 
required to answer questions from members of Parliament about matters 
pertaining to his department and his performance of duties as its adminis- 
trative head. On the other hand, it is his duty to see that the work of his 
department is being performed. Collectively the ministry is responsible to 
Parliament for the satisfactory performance of its dual role, and if the 
dissatisfaction with either its legislative program or the performance of its 
executive functions grows to the strength of an adverse vote on an im- 
portant matter by the House of Commons, the ministry must either resign 
or appeal to the country through the dissolution of Parliament and the hold- 
ing of a general election to decide the pending issue. The American cabinet 
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member is responsible to the president for the performance of his adminis- 
trative duties, and only the president can peremptorily dismiss him. The 
Constitution forbids his being a member of Congress and an inflexible 
custom denies him all opportunity to promote, by appearance in Congress, 
the measures he desires. 


Checks and Balances 


Americans in the 1780’s had not been more impressed by the doctrine of 
separation of powers than by its corollary of checks and balances as ex- 
pounded by the French philosopher Montesquieu in his Spirit of Laws. 
They felt as axiomatic truth his statements: “It is the experience of the 
ages that every man who attains power is prone to abuse it. He goes for- 
ward until he finds his limit. If power is not to be abused then it is neces- 
sary, in the nature of things, that power must be made a check to power.” 
This seemed to be precisely the experience of Americans with their colonial 
governors, whom they had checked by their elective assemblies. They 
would have known this concept even if it had never been publicized by 
any political philosopher. As early as 1742, half a dozen years before the 
publication of Montesquieu’s masterpiece, the Massachusetts House of 
Representatives explicitly expressed the doctrine in rejecting Governor 
Shirley’s demand for a permanent salary on the ground that “it would les- 
sen the just weight of the other two branches of the government, which 
ought ever to be maintained and preserved especially since the governor 
has so great authority and check upon them.”?° 
In accordance with Montesquieu’s dictum that “power must be checked 
with power” the framers wove into the Federal government an intricate 
system of “checks and balances.” This expression signifies that an action 
by one organ of the government may require for its validation the approval 
of another organ. Thus the passage of an act by one house of the Congress 
is futile unless the other also passes it. Even then the further approval of 
the president is required. However, if he disapproves the measure, his veto 
is suspensive since by a two-thirds vote of both houses of the Congress it 
can still become law. Even when Congress and the president agree upon a 
measure, the courts may still refuse to recognize its validity on the ground 
that it contravenes the Constitution and is consequently “unconstitutional.” 
But the courts are checked by the fact they must depend for the enforce- 
ment of their judgments upon the executive branch, by which their judg- 
ments may be ignored, as Jackson is reputed to have ignored one of 
Marshall’s decisions. So absolute is Congress’s control of the appellate 
jurisdiction of the Supreme Court that it can and sometimes does snatch 
a pending case from the Supreme Court. In the case of all but “inferior 
officers” the president’s power of appointment is checked by the require- 
ment of Senate confirmation of his nominations. The treaties he negotiates 
require for their validity the “advice and consent” of the Senate. Congress 


10 W. S. Carpenter: “The Separation of Powers in the Eighteenth Century.” American 
Political Science Review (1928), 22:37. 
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holds the power of impeachment over all executive and judicial officers 
and, through the power of the purse, has practically the power of life and 
death over the functions of the government. 


Checks and Balances Tempered by Mutual Considerations 


Checks and balances may seem to operate in a way to stall, oftener than 
they might check, the functioning of government. Certainly the system 
does not function like the “hair-trigger” ministerial system. However, when 
a definite public consensus as to a public policy once develops, the check 
and balance system does not prevent or long delay the passage and execu- 
tion of appropriate legislation. This was demonstrated by the promptness 
with which Congress responded to public demands for passage of the In- 
terstate Commerce Law of 1887 and the Sherman Anti-Trust Law of 1890. 
Whatever its merits, the Taft-Hartley Labor Act of 1947 was in response 
to what appeared to be a strong public demand. The check and balance 
system, functioning mainly in the American states, established manhood 
suffrage in only a fraction of the time required under the British ministerial 
system. When a public mandate as to a new policy is clear, bills to carry out 
the mandate develop in both houses, and differences between them are 
composed in the Conference Committee consisting of representatives of 
the two houses. Nor is the presidential veto to be evaluated merely by 
counting the bills that the president’s rejection has kept off the statute 
book. It is impossible to say how many presidential vetoes Congress has 
avoided by heeding the president’s objections or known desire as to the 
form of emerging legislation. This is checking without stalling. The presi- 
dent will not often send a nomination to the Senate without ascertaining 
in advance the chance of its confirmation. Nor is he likely to waste time 
negotiating a treaty without some idea as to its reception in the Senate. 


Checks and Balances Modified by Political Parties 


The rise of national parties was unforeseen by the framers of the Consti- 
tution, and the functioning of these parties has modified and considerably 
reduced the possible friction of checks and balances. American major par- 
ties on a national scale have grown out of the necessity of nation-wide 
organization of those influential interests that desire to elect a president. 
The stake of a presidential election is the control of the presidential office 
with its appointing power, its veto power in legislation, its direction of 
administrative agencies, its leadership in legislation, and the enormous 
prestige of the presidential office. But a party that has elected only the 
president is checkmated until it has also a majority in Congress. Moreover, 
the control of only one house is not enough. When a party has a majority 
of both houses and has elected a president possessing qualities of party 
leadership, it is possible to integrate the functioning of the executive and 
legislative branches of the government as Woodrow Wilson and the two 
Roosevelts did early in their administrations. No matter how non-partisan 
the judiciary is presumed to be, the Senate in scrutinizing presidential 
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nominees to the Federal bench is not utterly unmindful of the party affilia- 
tion of judges. Only by analysis of the check and balance system against 
the background of political parties can one obtain a realistic interpretation 
of how it really operates. 


The Supreme Law of the Land 


Though doubtless the most important part, the Constitution is only the first 
of three parts of the “Supreme Law” of the land as may be seen in the 
clause which declares: “This Constitution and the Laws of the United 
States which shall be made in pursuance thereof, and all Treaties made, 
or which shall be made under the authority of the United States shall be 
the Supreme Law of the Land, and the Judges in every state shall be bound 
thereby, anything in the Constitution or Laws of any state to the contrary 
notwithstanding.” Evidently laws made in pursuance of the Constitution 
are just as “Supreme” as the Constitution, that is to say, not in any sense 
less valid than the Constitution. The same may be said of treaties made 
“under the authority of the United States.” That which gives the prac- 
tically obligatory force of “Supreme Law” to these three parts is the fact 
that the judges in every state from the justice of peace through the hier- 
archy of a state’s courts up to the justices of its supreme court are obli- 
gated by oath to disregard the constitution and statutes of their own state 
when they find them contravening the “Supreme Law of the Land.” State 
judges who choose to treat lightly this obligation may find their prestige 
damaged by having their judgments reversed upon appeals to the Federal 


courts where the Supreme Law is jealously safeguarded and vigorously 
maintained. 
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CHAPTER V 


THE GROWTH OF THE CONSTITUTION 
cg 


The Constitution in Its Broadest Sense 


“1eN an American uses the term “the Constitution” he usually has 

in mind the written fundamental instrument of the Federal gov- 

ernment, framed at Philadelphia together with its amendments. 
This is, of course, a perfectly proper use of the word. The student of gov- 
ernment must, however, also be familiar with that other meaning of the 
term “constitution” comprehensive enough in its scope to be applicable 
to governments of every kind and description, including those governments 
that have no written constitution whatever. Of this all-inclusive sense Ed- 
ward M. Sait has written: “A constitution may be defined as the sum of laws 
and practices which regulate the fundamental concerns of government.”? 
A classic comment on this broader meaning of “constitution” is that of the 
late Judge T. M. Cooley: “We may think we have the Constitution all be- 
fore us; but for practical purposes the Constitution is that which the gov- 
ernment in its several departments and the people in the performance of 
their duties as citizens recognize and respect as such, and nothing else 
is... .” This, of course, would comprise far more than the Constitution of 
1787 and its amendments. 


Elements of the Constitution Today 


In so far as our Constitution consists of “the sum total of the laws and 
practices that regulate the fundamental concerns of government,” it stands 
today as the aggregate of five principal elements: first, the Constitution 
framed at Philadelphia in the summer of 1787; second, twenty-one amend- 
ments to the Constitution; third, the statutes enacted by Congress, par- 
ticularly those dealing with the organization of the government and the 


1 Edward M. Sait: Government and Politics of France (Yonkers-on-the-Hudson, 
1920), p. 17. 
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powers assigned to the agencies Congress has created; fourth, the monu- 
mental decisions of the Supreme Court affecting the powers and operation 
of the government; fifth, the innumerable civic habits and established gov- 
ernmental usages by which Americans from the humblest citizens to the 
most important public officials achieve the political purposes of the “Great 
Society” that constitutes the United States of America. 


FORMAL AMENDMENT 


Unanimous Ratification of Amendments Discarded 


The interests that promoted the making of the Constitution had been so 
frustrated in their purposes by the requirement of the unanimous vote of 
the states for amendments to the Articles of Confederation that they re- 
duced the requirement for amending the Constitution to only a three- 
fourths majority. Those who protest today that the framers deliberately 
introduced too difficult a process of amendment should remember that 
they were criticized in their day for relaxing the previous requirement of 
unanimity. In sheer truth the framers had introduced an easier method of 
amendment than that prevailing under the Articles of Confederation. Yet 
the process remains, as Marshall put it, “unwieldy and cumbrous.” Inci- 
dentally we shall see that this cumbrousness has induced a shift to broad 
judicial interpretation in order to keep the Constitution more nearly 
abreast of the march of events. Thus, instead of changing the letter of the 
Constitution by amendment, the Supreme Court accomplishes the same 
end by discovering in the letter already there the meaning required to carry 
out the great functions of the Federal government. 


The Amending Process 


Whenever both houses of the Congress by a two-thirds vote of at least a 
quorum? propose an amendment, it becomes a part of the Constitution 
when ratified by the legislatures of three-fourths of the states or by con- 
ventions of three-fourths of the states. Congress’s power of proposing 
amendments is exclusive of the president’s approval despite the fact that 
President Lincoln inadvertently signed the Thirteenth Amendment. The 
Supreme Court decided that the requirement in the Constitution of Ohio 
that the state legislature’s ratification be subject to a referendum was 
invalid since the Constitution of the United States designates the legisla- 
ture or a state convention for that purpose.* Ratification by a state must be 
forthcoming within a reasonable time after submission of the amendment 
to the states.t A state’s approval of an amendment is final and may not 
later be changed to rejection, but a state may reconsider a rejection of a 
proposed amendment and change to ratification.® 

? National Prohibition Cases, 253 U.S. 350 (1920). 

* Hawke v. Smith, 253 U.S. 221 (1920). 

* Dillon v. Gloss, 256 U.S. 368 (1921). 

® Coleman et al. v. Miller et al., 71 Pac. (2nd) 518 (Kans. 1937). 
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Is the Amending Process too Difficult? 


If a bottleneck exists in the amending process the bottleneck is Congress, 
which has submitted to the states only twenty-six of the several thousands 
of proposed amendments introduced in Congress since the adoption of the 
Constitution. This may signify that, by the time public opinion has crystal- 
lized sufficiently to get two-thirds of both houses of Congress to propose 
an amendment, the state legislatures are generally ready to ratify it. At 
any rate only five of the twenty-six amendments submitted to the states 
have failed to be added to the Constitution, and only one, the so-called 
“Child Labor Amendment,” has failed in the last three-quarters of a cen- 
tury. During the two long periods when no amendments were added to the 
Constitution—the sixty-one years from 1804 to 1865 and the forty-three 
years from 1870 to 1913—arguments were advanced that the amending 
process was too difficult. Early in the present century it was seriously 
doubted whether the Constitution would ever again be amended. But the 
adoption of half a dozen amendments in the twenty years from 1913 to 1933 
has made it impossible to interest the public in relaxing the process of 
amendment. This period had just come to a close when Alvin Johnson 
wrote: “The intolerable rigidity of the American governmental system, the 
absolute sacredness of private property, and the inviolability of contracts is 
a myth. There is no insuperable obstacle to the attaining, by regular politi- 
cal means, to any institutional reorganization which a good majority of us 
really believe to be necessary.”* 


The Amending Power Unlimited 


Until the submission to the states of the amendment repealing the Eight- 
eenth, or Prohibition, Amendment, in 1933, only the method of ratification 
by state legislatures had been employed. The shift to the alternative meth- 
od of ratification by state conventions whose delegates had been elected 
for that specific purpose, which the Constitution authorizes Congress to 
substitute, was undoubtedly due to widespread criticism of the wartime 
adoption of the Eighteenth Amendment by legislatures without, it was 
claimed, a proper preliminary test of public opinion and in the absence of 
millions of voters in the armed services. Now and then some uninformed 
person is shocked by what he condemns as a radical or unconstitutional 
proposal to convene a constitutional convention for a general revision of 
the Constitution. This, however, is specifically authorized by the alterna- 
tive method of initiating changes set forth in Article V, providing that 
Congress “on the application of the legislatures of two-thirds of the several 
states, shall call a convention for proposing amendments.” The only pre- 
scribed limitation whatever on the amending power is that “no state shall, 
without its consent, be deprived of its equal suffrage [representation] in 
the Senate.” As the consequence of a strange but futile set of arguments 
advanced against the “constitutionality” of the Eighteenth Amendment, 
6 Alvin Johnson: “The Coming Revolution.” Yale Review (1934), 23:649-61. 


Cuarter v: The Growth of the Constitution : 65 


the Supreme Court in the Prohibition Cases seems to have determined defi- 
nitely that an amendment cannot be invalidated on the grounds that it is 
not “germane” to the Constitution, that it tends to destroy the dual form 
of government, or that it changes the protection of personal liberty.” Evi- 
dently the American people can use the amending process to do anything 
they choose with the Constitution and can even abolish it. Any other idea 
would be repugnant to the concept of the sovereignty of the people inher- 
ent in the political ideology of the fathers no less, it is presumed, than in 
that of the children. Because of this unlimited power to change the Con- 
stitution E. S. Corwin has said: “As a law it derives its force and effect 
from the present generation of American citizens, and should, therefore, 
be interpreted in the light of present conditions and with a view to meet- 
ing present problems.”® 


Inviolability of the People’s Undelegated Powers 


Since the first ten amendments were a part of the price paid to the oppo- 
sition in order to get the Constitution accepted, these additions may be 
regarded as essentially a part of the original Constitution. But even after 
the ancient rights had been listed in the first eight amendments and Con- 
gress had been forbidden to trespass upon them, the opponents were still 
not satisfied. In order further to reassure them, there was added also the 
blanket provision of the Ninth Amendment that “the enumeration in the 
Constitution of certain rights shall not be construed to deny or disparage 
others retained by the people.” This was designed to end once and for all 
the main argument of those who opposed adding a bill of rights to the 
Constitution. For example Hamilton had raised the question: “Why should 
it be said that the liberty of the press shall not be restrained, when no 
power is given by which restriction can be imposed?” And James Wilson, 
one of the most active of the framers of the Constitution, had thus ex- 
pressed the logic of the opposition: “A bill of rights annexed to the Con- 
stitution is an enumeration of the powers reserved. If we attempt an enu- 
meration everything that is not enumerated is presumed to be given.” 
The Ninth Amendment put into the Constitution itself a rule of interpre- 
tation that disposed of that argument. 


Reassurance of the States as to their Reserved Powers 


Because of a widespread fear, when ratification of the Constitution was 
pending, that the “general welfare” provision of Article I, Section 8, Clause 
1 might be made the basis of the assumption of powers not named, the 
Tenth Amendment provided that “the powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are reserved 
7253 U.S. 350 (1920); Leser v. Garnett, 258 U.S. 130 (1922); United States v. 
Sprague, 282 U.S. 716 (1931). 
‘ § Edward S. Corwin: The Constitution and What it Means Today (8th ed.; Princeton, 
946), p. 2. 
® J. Elliott: Debates of the Several State Conventions on the Adoption of the Federal 
Constitution (2nd ed., Washington, D.C., 1854), Vol. I, p. 436. 
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to the States respectively or to the people.” Thus the states were to be made 
secure in the exercise of their reserved powers and it was to be presumed 
that they had the right to exercise these powers. That right can be chal- 
lenged successfully only by the force of some power delegated to the 
Federal government by the Constitution. And only through the amending 
process was the list of powers delegated to the Federal government to be 
increased.”!° Originally, by popular assumption, this merely guaranteed 
the security of the states in the possession of their undelegated powers. 
From time to time, since the era of Chief Justice Marshall and until the 
1930's, the Supreme Court proclaimed and applied the strange principle 
that the powers delegated without qualification by the Constitution were 
nevertheless limited by the body of powers reserved to the states. Recently, 
however, the Supreme Court appears to have concluded that this is an 
untenable rule. At any rate, it is not now being applied. 


The States Made Secure Against Suits by Citizens 


The Eleventh Amendment originated as the consequence of a judgment 
given in 1793 by the Supreme Court of the United States against the 
State of Georgia. Chisholm, as an executor of a citizen of South Carolina, 
brought suit against Georgia for its confiscation of the estate of a Tory 
during the Revolution. The case was brought under the provision of the 
Constitution giving the Federal courts jurisdiction in cases “between a 
state and citizens of another state.” While the ratification of the Consti- 
tution was pending, proponents had sought to allay the fears of the oppo- 
sition by assuring them that this meant only that a state might sue a citizen. 
Thus John Marshall, the future Chief Justice, speaking in the Virginia 
Convention gave the typical explanation that it was “not rational to sup- 
pose that the sovereign power should be dragged into court. The intent is 
to enable states to recover claims of [against] individuals residing in other 
states.”!1 Hamilton had reasoned likewise in the eighty-first number of 
the Federalist. Nevertheless, in 1793, the Supreme Court rendered judg- 
ment against Georgia and in favor of Chisholm.!2 The Georgia House of 
Representatives promptly passed a bill “declaratory of certain parts of the 
retained sovereignty of the state” and subjecting to death without benefit 
of clergy anyone levying on the property of the state by reason of the au- 
thority of any court. Such intense bitterness could never have been aroused 
merely by the abstract issue of states’ rights but was induced by the deep 
concern of numerous holders of confiscated Tory estates. Since similar suits 
had been brought in Maryland, New York, Massachusetts, and other states, 
it was not difficult to obtain ratification of the Eleventh Amendment pro- 
viding that “the judicial power of the United States shall not be construed 
to extend to any suit in law or equity, commenced or prosecuted against 


10 See Kansas v. Colorado, 206 U.S. 46 (1907). 
11J. Elliott: Debates, Vol. III, p. 555. 
122 Dallas 419 (1793). 
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one of the United States by citizens of another State or by citizens of a 
foreign State.” This amendment left unchanged the pertinent passage of 
the Constitution and simply laid down a rule of interpretation that would 
prevent further cognizance by Federal courts of suits of citizens against 
states. The “sovereign’—the American people—had quite properly used 
the amending process to reverse an interpretation of the Constitution 
given by the Supreme Court of the United States. 


Revision of the Method of Voting for President 


A defect in the Constitution led to the tie vote between Thomas Jefferson 
and Aaron Burr in the Electoral College in 1801. The Constitution had 
provided that “the electors shall meet in their respective States and vote 
by ballot for two persons” without designating which ballot was intended 
for president and which for vice-president. The one obtaining the highest 
vote was to be president and the second highest vote was to determine 
who was to be vice-president provided, in each case, that the vote repre- 
sented a majority. The framers had assumed that the electors would exer- 
cise their independent judgment in voting, but the unexpected develop- 
ment of two political parties, the consequent regimentation of the presi- 
dential electors in partisan alignments, and the resulting conversion of the 
Electoral College into a mere registering device for recording the party 
choice promised a tie vote in practically every subsequent presidential 
election. The Twelfth Amendment corrected this defect by providing that 


the presidential electors shall “vote by ballot for President and Vice-Presi- 
dent.” 


The Civil War Amendments 


The “Civil War Amendments,” as the Thirteenth, Fourteenth, and Fif- 
teenth have been called, were adopted respectively in 1865, 1868, and 
1870. By the terms of these three amendments the states lost important 
items in their reserved police powers and, considered collectively, the 
adoption of these amendments effected a minor constitutional revolution 
of a nationalizing tendency. By the Thirteenth Amendment the states sur- 
rendered that portion of their police power that had enabled them to 
legalize the ownership of one person by another. By the Fourteenth 
Amendment the states surrendered control of the determination of citi- 
zenship. They also gave up the possibility of “abridging the privileges and 
immunities of citizens of the United States,” the depriving of “any person 
of life, liberty, or property without due process of law,” and the denying 
to “any person within its jurisdiction the equal protection of the laws.” By 
the Fifteenth Amendment, the states, hitherto the absolute masters in the 
determination of the voting privileges of their citizens, lost the right to 
deny this privilege “on account of race, color, or previous condition of 


servitude,” to which “sex” was added half a century later in the Woman’s 
Suffrage Amendment. 
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The Income Tax Amendment 


In 1894 a flat rate income tax of only 2 per cent on incomes of more than 
$4,000 was contested with inflexible vigor through the courts, reaching 
the Supreme Court in 1895. After some astonishing confusion on the part 
of that tribunal it finally decided that the tax was unconstitutional on the 
ground that a tax on income derived from property is a direct tax and con- 
sequently falls under the Constitution’s requirement that it be laid “in 
proportion to the Census or enumeration.”!3 However, as national income 
came to be more and more concentrated in a few states and localities, as 
the opinion developed that wealth ought to bear the burden of taxation 
in more equitable proportion to its ability to bear it, and as the pressure for 
increased Federal revenues strained increasingly the sources customarily 
relied upon, the demand developed for the removal of the requirement for 
apportioning an income tax. Eighteen years after the Court opinion of 
1895 came the Sixteenth Amendment providing that “the Congress shall 
have power to lay and collect taxes on incomes, from whatever source de- 
rived, without apportionment among the several states and without regard 
to any census or enumeration.” This Sixteenth Amendment reactivated the 
amending power after it had lain dormant for forty-three years and many 
had begun to wonder whether there would ever be another amendment 
to the Constitution. 


Popular Election of United States Senators 


Three months after the validating of the Sixteenth Amendment, the Sev- 
enteenth was added to the Constitution, both being products of the Pro- 
gressive Movement of the early years of the twentieth century. Originally 
the Constitution had provided that the two senators from each state were 
to be “chosen by the Legislature thereof.” But this stipulation left unan- 
swered the question whether the election should be by a joint session 
or by concurrent votes of the two houses of the state legislature sitting sep- 
arately. Nor had the procedural problem been settled at the end of the 
century and a quarter after it had first been raised following the ratifica- 
tion of the Constitution. Prolonged deadlocks of the two houses sometimes 
prevented elections for years while the legislature’s appropriate work was 
being neglected. The lobbies of sinister interests brought their pressures 
to bear even when they did not actually dictate the choice of senators. 
Elements in the Progressive Movement demanded popular election of 
United States senators, and saw their aim achieved in the Seventeenth 
Amendment. 


The Prohibition Amendment 


The Eighteenth Amendment marked the culmination of a prohibition 
movement which started in local option about the middle of the nineteenth 


13 Art. I, Sec. 9, Clause 4; Pollock v. Farmers Loan and Trust Co., 158 U.S. 601 
(1895). 
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century and increased in tempo until by 1919 only Pennsylvania and New 
York were without either local option or state-wide prohibition. The 
Eighteenth Amendment, by forbidding the “manufacture, sale, or trans- 
portion of intoxicating liquors . . . for beverage purposes,” instantly cre- 
ated an irreconcilable minority that vigorously denied the right of society 
thus to interfere with what they conceived to be their personal liberty. 
Loss of revenue because of the outlawed traffic, the difficulty of enforce- 
ment evidenced by widespread “bootlegging,” and a revival of the drink- 
ing habit combined to bring about the repeal of the Eighteenth Amend- 
ment in 1983 by the passage of the Twenty-first Amendment. 


The “Lame Duck” Amendment 


The Constitution and early statutory provisions had set the pace of govern- 
mental processes to the tempo of travel by stage coach, sailing vessel, and 
horseback rider. These were the conditions under which the choosing of 
the presidential electors had been scheduled for early in November, the 
casting of the electoral votes the second Monday in January, the counting 
of the electoral votes before the two houses of the Congress on the second 
Wednesday in February, and the administering of the oath of office to, 
and the inauguration of, the president on the fourth of March. The Twen- 
tieth Amendment reduced the time of this process from four to two-and-a- 
half months by setting January 20 as the beginning of the presidential term. 
Before the adoption of the Twentieth Amendment, members of the House 
of Representatives were elected early in November of even-numbered 
years and took the oath of office four months later but, unless the president 
called Congress into special session, they did not begin their legislative 
duties until December of the year following, that is, thirteen months after 
their election and eleven months before the next congressional election. 
The worst aspect of this plan came to be called the “Lame Duck Session.” 
During the second or “Short Session” of each Congress, lasting the three 
months from early December to early March, sat many members who had 
failed to be re-elected in the recent elections—“lame ducks” as they were 
designated in popular terminology. It seemed absurd that members who 
had been repudiated by their constituents should continue their legisla- 
tive duties so long. By moving the date of the first session of a new Con- 
gress from the first Monday in December to January 3, the “Lame Duck 
Session” was not entirely eliminated but its potential length was reduced 
to one-half of what it had been. Indeed a “Lame Duck Session” now occurs 
only if the president calls an extra session late in an even-numbered year. 


The Democratizing Trend of the Amendments 


If those dealing with procedures are omitted, the twenty-one amendments 
stand out as means by which the influence of the American people has 
democratized the conservative Constitution of the fathers. Thus the Bill 
of Rights, consisting of the first eight or ten amendments, was due mainly 
to the inflexible insistence of the common people of America. They sup- 
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ported the three great Civil War Amendments which finally established 
national supremacy over the doctrine of states’ rights. The same social force 
decreed in the Fifteenth and Nineteenth Amendments the removal of 
specific barriers to universal adult suffrage. Later democratic forces in- 
sisted upon, and obtained, the popular election of United States senators. 
Burdened with the consumption taxes consisting of excises and imposts to 
which the fathers had practically confined Federal taxation, the American 
people, through the Income Tax Amendment, compelled wealth to bear 
more equitably the burden of taxation. The people appear to have been no 
less vigorously behind the repeal than the adoption of the Eighteenth 
Amendment. 


STATUTORY AMPLIFICATION OF THE CONSTITUTION 
Statutes as Constitution 


If a constitution in its broadest sense is “the sum of laws and practices 
which regulate the fundamental concerns of government,” then there must 
be essential elements of the Constitution of the United States not to be 
found in the document framed at Philadelphia and its amendments. For 
example, the question could be raised whether the provision for deter- 
mining the line of presidential succession after the vice-presidency is any 
less a part of the constitution in the sense of a fundamental concern of 
government because it is provided for in an act of Congress instead of in 
the Constitution of 1787. Thus it is the nature of the provision, rather than 
how it is created, that makes the matter “constitution.” Filling the inter- 
stices of the original Constitution by legislative enactments has been desig- 
nated statutory amplification. Of course it is a very different kind of legis- 
lation from those enactments affecting individuals by “commanding what 
is right and forbidding what is wrong” as, for example, the statutes defining 
Federal crimes and prescribing the punishment for them. Likewise con- 
gressional legislation regulating commerce, restraint of trade, and labor 
relations, though important enough, is not so fundamental as the organiza- 
tion and powers of the government. 


The First Congress Practically a Constitutional Convention 


In a very real sense the First Congress took up the work where the framers 
had left off and proceeded to complete it. The Constitution was, after all, 
only a framework, parts of which were slight indeed. Moreover there were 
strange Omissions in the structure, and by no means was it self-executing. 
Indeed most of the agencies of the new government came into existence 
only as a creation by Congress after which they proceeded to perform func- 
tions only as assigned to them by law. To a remarkable degree the Phila- 
delphia Constitution had merely empowered Congress to organize the 
Federal government. Sometimes it had merely implied that Congress was 
to establish certain agencies. Thus it only casually referred to the heads 
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of the executive departments, apparently assuming that such would exist 
by stating that the president “may require the opinion in writing of the 
principal officer of each of the executive departments on any subject relat- 
ing to the duties of their respective offices” and that the Congress may 
invest the appointment of inferior officers “in the Heads of Departments.” 
Without specific statutory provisions for the executive departments there 
never would have been any. In creating these departments, the Congress 
might have followed the prevalent practice of the states and made them 
directly responsible to itself and specifically removable only with the con- 
sent of the Senate. The Constitution does not expressly make the depart- 
ment heads answerable to the president; and the failure of the First Con- 
gress to take advantage of its opportunity to do so when the subject was 
under consideration, and enact statutes denying the president the exclu- 
sive power of dismissal was as significant as a constitutional amendment 
would have been in determining the practice. Thus by congressional de- 
cision the president became and is to this day the chief of administration, 
not because the Constitution inevitably made him such, but because Con- 
gress left to him the exercise of the power of dismissal of executive officers. 
Not until 1926 did the Supreme Court decide that Congress did not, in 
any case, have the power constitutionally to deprive the president of this 
dismissal power." 


The President’s Powers Mainly Statutory 


It is the president’s duty to “take care that the laws be faithfully executed.” 
Yet he has practically no inherent power to create the administrative agen- 
cies required for the performance of this function as chief executive. Stat- 
utes provide for almost one hundred per cent of the official personnel and 
administrative machinery that he supervises. Indeed most of the presi- 
dent’s powers consist not of specific duties assigned by the Constitution 
but of the enormous investments in him of duties created by congressional 
statutes. Congress might readily have chosen not to do this and thereby 
have given the character of the Federal government a radically different 
aspect. Thus dominant social forces of the nation as represented in the 
Congress have, throughout our history, determined through statutes the 
direction and nature of our constitutional development. For example, in 
the post-Civil War period this development was intensely nationalistic. 
But in the 1920’s the dominant interests controlling the national govern- 
ment as represented by President Coolidge openly emphasized the dogma 
of states’ rights, and this dogma influenced legislative trends in those years. 
The widespread distress due to the depression of the 1930’s induced Con- 
gress, under the impulse of other group interests, to create through stat- 
utes an unprecedentedly vast system of Federal administrative agencies 
and to invest the president with commensurately enormous powers. A 
formal constitutional amendment could scarcely have wrought a greater 
14 Myers v. U. S., 272 U.S. 52 (1926). 
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change in our Constitution than did these statutes. Thus the Constitution 
in its broader sense has been developed by investing the president with 
statutory powers in the way the framers could not have foreseen. 


The Judiciary and Presidential Succession Determined by Statutes 


The Constitution authorized, but did not create, the Supreme Court and 
the inferior Federal courts. The Congress could have stopped with its 
provisions in respect to the Supreme Court and left the state courts to per- 
form the functions of inferior Federal courts which, as Hamilton pointed 
out, the Constitution authorized.1* Congress quite properly, however, ex- 
ercised its discretion by creating a system of inferior Federal courts, and 
by determining their procedures, their original and appellate jurisdictions, 
and their relation to the state courts. Here again the Congress was in a very 
real sense continuing the making of the Constitution. Likewise in the stat- 
ute of 1792 providing that, in the case of the removal, death, resignation, or 
disability of both president and vice-president, the president pro tem. of 
the Senate would succeed, or, if that office was vacant the speaker of the 
House, Congress was supplying by statutory amplification what might 
just as well have been a clause in the original Constitution. The original 
presidential succession act is no longer in force but was superseded in 1886 
by a second and in 1946 by a third succession act which is now in force. 


CONSTITUTIONAL GROWTH THROUGH COURT DECISIONS 
Judicial Interpretation of the Constitution 


As cases and controversies come before the Federal courts, these courts are 
compelled from time to time to determine the extent of the powers which 
the Constitution has delegated to Congress, the executive, and even the 
judiciary, as well as the force of the express limitations put on those powers 
by the Constitution. This signifies that the meaning of the words and 
phrases of the Constitution must be authoritatively determined. After all, 
“commerce,” “due process,” “bills of credit,” “direct tax,” “freedom of 
speech,” and “treason,” are abstractions which, for the purpose of adjudi- 
cating cases, must be given a precise and concrete meaning. Thus the Fed- 
eral courts and pre-eminently the Supreme Court must invest the words 
of the Constitution with definite meaning. 


The Supreme Court Determines What the Constitution Means 


“Whatever is enacted by Congress and approved by the Supreme Court,” 
declared the late Howard Lee McBain, “is valid even though to the rest 
of us it is plain violation of an unmistakable fiat of the fundamental law. 
There is no limitation imposed upon the national government which Con- 
gress, the President, and the Supreme Court, acting in consecutive agree- 
ment, may not legally override. In this sense the government as a whole 
is clearly a government of unlimited powers; for by interpretation it stakes 
15 The Federalist, No. 81. 
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out its own boundaries.”!° This observation brings into relief the fact 
that the Supreme Court of the United States, as the ultimate authority in 
determining the powers delegated to its branch of the dual Federal system, 
sits in judgment upon the powers of its own government. Here is a frank 
indication of the paramount importance of Supreme Court decisions in the 
development of our Constitution. This is what induced Woodrow Wilson 
to denominate the Supreme Court “a kind of Constitutional convention in 
continuous session.” Felix Frankfurter in a pardonable hyperbole declared: 
“The Supreme Court is the Constitution.” 


Some Strange Interpretations of the Constitution 


Which, it may well be asked, is of greater significance: the specific words 
of the Constitution or the meaning given those words in cases and con- 
troversies brought before the courts? For example, the Sixteenth Amend- 
ment authorized the taxation without apportionment according to popu- 
lation among the states of “incomes, from whatever source derived.” The 
Supreme Court decided, nevertheless, that incomes derived from certain 
sources were exempt.'” According to the Constitution a fugitive from jus- 
tice “shall, on demand of the executive authority of the state from which 
he fled, be delivered up,” but the Supreme Court held that this is only a 
moral obligation and “shall” consequently signifies, in effect, “may.”18 
Though the Constitution specifically forbids a state to issue bills of credit, 
the Supreme Court once held that, through its ownership of all the stock 
in a state bank, a state might issue paper money, the prohibition of the 
Constitution to the contrary notwithstanding.!® Nor should it be concluded 
that, in any case, the Supreme Court was erratic. These cases merely bring 
into bold relief the power of the court over the meaning of the Constitution. 


Continuous Court Interpretation of Commerce 


No finer example can be found of the necessary function of the Supreme 
Court in continuously revitalizing the Constitution than its interpretation 
of “commerce.” In 1824 “commerce” comprehended navigation. A little 
later the term came to include railroad transportation. Surveying the 
broadening interpretations of powers granted to Congress, Chief Justice 
Waite, in the opinion of the Court on a case given in 1877 extending the 
meaning of commerce to the telegraph, said: “They extend from the horse 
with its rider to the stage coach, from the sailing vessel to the steamboat, 
from the coach and the steamboat to the railroad, and from the railroad 
to the telegraph as these new agencies are successively brought into use 
to meet the demands of increasing population and wealth. . . .”2° In 
1885, persons and property were included in the term “commerce”; in 1903, 
“lottery tickets,” in 1910, correspondence schools; in 1914, pipe lines and 


16 Howard Lee McBain: The Living Constitution (New York, 1927), p. 38. 

17 Evans v. Gore, 253 U.S. 245 (1920). 

18 Kentucky v. Dennison, 24 Howard 66 (1860). 

19 Briscoe v. Bank of Kentucky, 11 Peters 257 (1837). 

20 Pensacola Telegraph Co. v. Western Union Telegraph Co., 96 U.S. 1 (1877). 
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oil; in 1926, air transportation. In the 1930's the Supreme Court found 
the commerce clause sufficiently broad to provide the basis for the Fair 
Labor Standards Act, involving the setting of minimum wages and maxi- 
mum hours, and outlawing interstate commerce in goods by “oppressive 
child labor.” 


The Power of Judicial Annulment Derived by Judicial Interpretation 


The opportunity for constitutional interpretation by the Federal courts 
comes only when cases are brought before it involving an apparent con- 
flict of statute, treaty, or official act with the Constitution. The Constitu- 
tion nowhere assigns the judiciary the power to determine whether or 
not a statute is repugnant to the Constitution, that is to say, is “unconstitu- 
tional.” Marshall, in the case of Marbury v. Madison,”! derived the power 
by a logical process that in itself constitutes a classic example of constitu- 
tional development through judicial interpretation. With characteristic 
cogency he reasoned that whenever a court in deciding a case is con- 
fronted with a conflict between a statute and the Constitution, the latter, 
as a presumably superior law, is to be preferred. The statute, which is 
consequently invalid or “unconstitutional,” is accordingly to be disregarded 
by the Court. Sixteen years later, in McCulloch v. Maryland,?? Marshall 
found the power of Congress to charter the Bank of the United States in 
the fact that the Bank performed fiscal functions for the government which 
rendered it “necessary and proper” for the performance of powers spe- 
cifically delegated to Congress. The State of Maryland consequently might 
not tax the governmental function of the Bank because thereby one branch 
of our dual system, the state, might tax to death the other, the Federal. 


CUSTOM OR USAGE 


Constitutional Growth Through Custom 


No matter to what extent amendments, statutes, and judgments of the Su- 
preme Court may amplify the Constitution, established practices still 
remain to complete the content of the term “constitution” in its broadest 
sense. Despite the prescriptions of the Philadelphia Constitution, the stat- 
utes, and the court decisions, a vast latitude remains in the choice of means 
to ends in which private citizens and public officials may exercise dis- 
cretion. In one way or another the work of government must be performed. 
Improvisations initiated as temporary expedients become permanent prac- 
tices and then evolve into established customs of an institutional character. 
Such for example, is the president’s cabinet. The written Constitution pro- 
vides nothing of the kind but it does say that the president “may require 
the opinion in writing of the principal officer in each of the executive de- 
partments upon any subject relating to the duties of their respective 
offices.” President Washington called heads of the executive departments 


21 1] Cranch 137 (1803). 
22 4 Wheaton 316 (1819). 
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together and consulted with them collectively. In time this became a set 
custom and for over a century it has been so firmly established that a presi- 
dent who now decided to abandon it would probably be denounced as 
violating the Constitution.?* The Constitution provides for a speaker of 
the House of Representatives, but usage has made him also the chief leader 
of the majority party in the House. According to the Constitution, the rep- 
resentative in Congress must be a resident of the state from which he is 
elected, but usage has added the almost inflexible rule that he must also 
live in the district that elects him. 


Elements of the British and American Constitutions Compared 


It has long been customary to contrast the American with the British con- 
stitution on the assumption that the former is written and the latter unwrit- 
ten. Only in 1789, however, when the government of the Philadelphia 
Constitution was ready to begin functioning, did we have an exclusively 
written Federal constitution. Since then we have developed every essen- 
tial element of the British constitution, although Britain will probably 
always lack our single, formal, fundamental written instrument. However, 
to assume that the British constitution is entirely unwritten is to disregard 
some of its most important elements. The great constitutional “land marks” 
as Britons call them—Magna Carta, Bill of Rights, and Petition of Right— 
are as certainly written as our Constitution of 1787. This of course is true 
also of their statutory law and of their court opinions. These latter are not 
only “written,” but outstanding decisions are no less significant in Britain 
than here in determining constitutional development, even though British 
courts never set aside enactments of Parliament. 


Only Customs or Usages Compose Unwritten Constitutions 


In customs, usages, or, as the British denominate them, the “Conventions of 
the Constitution,” we have the true unwritten constitution. These are the 
long-established habitual practices with respect to government that have 
become so firmly knit into the governmental system as to be denominated 
“constitutional” in the broader sense of the term. Of course these usages 
may be found described in text books and elsewhere. But these descrip- 
tions are not authoritative in the sense of being legally binding on anyone 
and enforceable in the courts as arethe provisions of the written constitu- 
tions, statutes, and court judgments. Lawyer though he was, candidate 
Wendell Willkie was in error when in the campaign of 1944 he argued that 
Franklin D. Roosevelt would be violating common law by serving a third 
term. Common law is enforceable in the courts, but the two-term prece- 


24 When, for example, during President Wilson’s illness and consequent inability to 
meet the cabinet, the members held informal conferences under the leadership of Secre- 
tary of State Robert Lansing, in order to consider urgent matters, the President de- 
nounced such conduct as “unconstitutional” and demanded Lansing’s resignation. This 
term “unconstitutional” revealed the pattern of thought of the former professor of poli- 
tical science and it apparently differed from that of former President Taft, then a pro- 
fessor at Yale Law School, who said that he saw nothing “unconstitutional” about the 
conduct of Lansing and the cabinet. 
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dent was sheer custom to which no judicial court in the land would pay 
the slightest attention. Only the court of public opinion passes judgment 
on custom, as when it rejected the two-term limit on presidential tenure 
in 1940. 


The Unwritten Prevails over the Written Constitution 


Since the unwritten constitution consists of prevailing customs, usages, 
or practices with respect to fundamental concerns of government, its very 
existence demonstrates its accepted validity. Consequently, whenever a 
prevailing usage is contrary to a provision of the written constitution, the 
latter must at that point be dead letter. In other words, the living reality 
prevails over the ignored dictum of the written word. For example, the 
Constitution prescribes that the president “shall appoint by and with the 
advice and consent of the Senate” all but inferior officers of the United 
States. But with respect to most of these offices he is so limited by the usage 
known as “senatorial courtesy” that James T. Young has declared with 
scarcely any exaggeration: “By the necessity of the case the Senate now 
nominates while the President gives his consent.” Thus usage has practi- 
cally reversed the provision of the written Constitution. Upon the death 
of President William Henry Harrison in 1841, Vice-President John Tyler, 
as recorded in the diary of former President John Quincy Adams, “styled 
himself President of the United States and not vice-President, acting as 
President, which would be correct style. But it is a construction which is 
in direct violation both of the grammar and context of the Constitution 
which confers upon the vice-President on the decease of the President, 
not the office but the powers and duties of the office.”*4 John Tyler even 
refused to receive a communication from the Senate addressed to him as 
acting-president and by his resolute determination firmly established the 
custom that the vice-president succeeds to the presidency and becomes 
president when a vacancy occurs in that office. Thus the unwritten over- 
rides the written constitution. 


Usage in the Electoral College Nullifies the Intention of the Framers 


Usage has nullified the clear intention of the framers in their creation of 
the Electoral College. Their debates show conclusively their expectation 
that the electors would exercise unhampered personal discretion in voting 
for president. However, political parties, which the fathers dreaded and 
hoped might be avoided, emerged, developed strength, regimented the 
electors in two-party alignments, and converted the Electoral College into 
an institution for the automatic registration of the will of the voters who 
elect the electors. So when, in 1944, the Southern Democrats planned to 
nominate state electoral tickets pledged not to vote for President Franklin 
Roosevelt if he were again party candidate, Walter Lippmann denounced 
their proposed move as “unconstitutional,” even though such a resumption 
of the electors’ discretion would have been a return to what the fathers 
24 Entry of April 16, 1841. 
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had intended. Here is another indication of the growing recognition of 
the precedence usage takes over paper prescriptions. 


Political Parties the Product of Custom 


If political parties in the United States were suddenly to cease function- 
ing it is difficult to see how government could continue to operate very 
long. Without them the probability of any candidate obtaining a majority 
vote would be small indeed. Imperfect as parties are, they facilitate focus- 
ing of attention upon issues as well as candidates. Originally their existence 
and activities were purely matters of custom and usage. No matter how 
much political parties have been recognized and regulated by statutes, 
party activity is still today overwhelmingly determined by civic habits and 
customs. But for this very reason political parties can be regarded an indis- 
pensable element in the American Constitution. 


Other Usages 


Our written Constitution contains nothing to prevent the heads of the 
executive departments—that is, the cabinet members—from reporting in 
person on the floor of Congress. Hamilton, as Secretary of the Treasury, 
expected to do so, but the House of Representatives apparently did not 
care to risk the dominating influence of Hamilton’s presence and so he 
was directed to report “in writing.” Thus was established a persistent and 
apparently irrevocable custom of our Constitution. The written Constitu- 
tion requires that revenue bills originate in the House of Representatives, 
but the Senate may amend to its heart’s content and even nullify this 
requirement by rejecting every part of a House revenue measure except 
the preamble and substituting a new revenue bill of its own. On the other 
hand, strange to say, the Constitution is silent on appropriation bills, but 
custom has established the inflexible rule that they must originate in the 
House of Representatives, which usage the Senate respects. Verily the 
Constitution is “that which the government in its several departments and 
the people in the performance of their duties as citizens recognize and 
respect as such and nothing else is.” 
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CHAPTER VI 


FEDERAL-STATE AND INTERSTATE RELATIONS 


The Problem of the Relation of Central to Local Government 


HE FUNDAMENTAL problem facing the Constitutional Convention 

of 1787 was the devising of a workable distribution of govern- 

mental powers between central and local government. This prob- 
lem was inherited from the British crown, which had been unconsciously 
approaching a solution by permitting the colonies an extraordinary degree 
of self-government with respect to their internal affairs. There is a striking 
resemblance between the powers of legislation exercised by the colonial 
legislatures before the Revolution and the powers reserved to the states 
by the Constitution. In both cases the legislature lays the taxes and ap- 
propriates the money for local purposes, borrows money on its credit, regu- 
lates its internal trade, enacts its civil and criminal law, and indeed exer- 
cises the powers of internal police, that is, the power to legislate in order 
to promote the safety, health, morals, good order, and general welfare of 
the colony or the state. Likewise matters of war, peace, and inter-colonial, 
imperial, and foreign commerce were subjects of parliamentary legisla- 
tion before the Revolution just as the corresponding matters of American 
national concern were made delegated powers of Congress by the Con- 
stitution. 

The British ministry’s insistence upon its theoretical “sovereignty” over 
local matters of legislation provoked the crisis of the American Revolu- 
tion. This might have been avoided if Parliament had recognized the 
practical fact that the British Empire was evolving into the Federal system 
it has since become. A federal system is one in which “those affairs which 
are of common interest to the federation as a whole and which require 
uniformity of regulation should be placed under the control of the central 
government while all matters not of common concern should be left to 
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the care of the local governments.” ! The Revolution brought to Americans 
the brief era of the “sovereignty” of the thirteen states under the Conti- 
nental Congress and the Articles of Confederation. But this arrangement 
created confusion and impelled the Philadelphia Convention to attempt to 
reconcile the conflict between liberty and authority by devising an avow- 
edly federal system. Acutely aware that they must devise a governmental 
system suitable for a heterogeneous people, the framers of the Constitu- 
tion sought tentative adjustments of the conflicting claims of centraliza- 
tion and decentralization. Their product has proved to be a dynamic sys- 
tem continuously responsive to the dominant forces of American society. 
The balance between state and Federal government is redetermined by 
each generation of Americans. 


Early Prestige of the States Under the Constitution 


The Constitution did not instantly give the Federal government anything 
like its present exalted position. The first generation under the Constitu- 
tion quite naturally retained a high regard for the states, which indeed 
were then able to take care of most governmental functions. At first the 
new Federal government seemed remote and almost foreign to most Amer- 
icans. The basis of the constitutional theory of the Jeffersonian Republi- 
cans who captured control of the Federal government in 1801 was ex- 
pressed in the Virginia and Kentucky Resolutions with their classic state- 
ment of the dogma of states’ rights. It must be remembered that Marshall’s 
sturdy nationalistic interpretation of the Constitution did not represent the 
prevailing ideology of a majority of Americans during his lifetime. Indeed 
during the long generation that his successor, Chief Justice Taney, pre- 
sided over the Supreme Court, the reserved powers of the states were more 
freely exercised than they had been under Marshall's court. 


THE CHANGING DISTRIBUTION OF FEDERAL AND 
STATE POWERS 


The Effect of the Civil War 


The 1860’s mark a turning point in Federal-state relations, for at that time 
the Federal government began to exercise what had hitherto been re- 
garded as exclusively reserved powers of the states. In the generation pre- 
ceding the Civil War the growing commercial, financial, and manufac- 
turing interests had been frustrated by the states’ rights dogmas of the 
planting interests which dominated the Federal government. But the re- 
quirements of Federal armed forces during the Civil War had given an 
enormous impetus to the business interests, and they gained the control of 
Federal policies once held by the planting interests. These new leaders 
demanded a greater utilization of Federal power in the interest of business. 
The consequence was an exaltation of Federal at the expense of state 
power. 
1 J. W. Garner: Political Science and Government (New York, 1928), p. 349. 
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The Grant-in-Aid 


One aspect of present Federal-state interrelations is the amount of funds 
flowing from the Federal to the state treasuries. The grant-in-aid is given 
by Congress to the states under the power granted in the taxation clause ? 
which authorizes the use of Federal funds to provide for the “general 
welfare.” The practice is based on the assumption that some activities con- 
ducted by state and local governments are sufficiently matters of “general 
welfare” to justify support by the Federal government. Furthermore the 


TasBLe I 


Regular Federal Grant Payments to States, 
Selected Years, 1930-1947 ° 
(In Thousands ) 





1930 1935 1940 1945 1947 
(estimated ) 
Veterans Services 
and Benefits ... $ 575 $ 487 $ 797 $ 1,194 $ 70,600 
Social Welfare, 
Health, and Se- 


curity ........ 746 1,029 362,771 475,427 730,000 
Housing and Com- 

munity Facilities. sie oes Sve aus neGis err 22,100 
Education and Gen- 

eral Research .. 10,011 12,622 24,530 24,956 32,255 
Agriculture and 

Agricultural Re- 

sources ........ 11,875 12,964 143,123 81,862 143,600 


Natural Resources 
not Primarily Ag- 


ricultural ...... 1,463 1,547 2,655 7,473 9,500 
Transportation and 

Communication . 77,938 13,453 155,647 33,598 183,500 
Labor: iy cis3s b6% scars 1,927 3,367 eretate 42,500 


Grand Total, of 
Regular Grants . $102,608 $44,029 $639,072 $624,510 $1,234,055 


® Source: Council of State Governments: Book of the States (Chicago, 1948-9), 
pp. 60-1. 


revenue resources of the Federal government are enormous in comparison 
with those of the states. Not only are the taxation powers of a state limited 
to its geographic jurisdiction, but some sources of taxation are so elusive as 
to be tapped adequately only by the Federal government. Moreover Con- 
gress is but responding to public pressures in providing for the expenditure 
of Federal funds to aid in financing state functions. The Federal government 
has never adopted a policy of sharing its general revenues with the states 
except by specific grants usually designated as grants-in-aid. This practice 
began in 1862 in the Morrill Act which granted large tracts of Federal 
land to states for establishing colleges of a specified type. There were 
strings to the gift since it was specified that none of the grant was to be 
used for constructing buildings, which meant that the state had to spend 
2 Constitution: Art. I, Sec. 8, Clause 1. 
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money in order to take advantage of the grant. In 1890 the Morrill Act was 
amended to provide these “land grant” colleges with an annual monetary 
grant which could be withheld in case of their failure to maintain the 
standards required by Federal law. The “grant-in-aid” then took the form 
of “matching dollars,” that is, in order to obtain the grant, the state had to 
appropriate for the designated purpose as many dollars as were made 
available by the Federal government. In the course of time this principle 
of matching dollars has been applied to Federal grants to states for agri- 
cultural experiment stations, extension work in agriculture and home 
economics, forest-fire prevention, public highways, the National Guard, 
vocational education and rehabilitation, public employment offices, and 
relief. 


Expansion of Federal Expenditures for Relief 


During the devastating depression of the 1980’s the expenditures of Fed- 
eral funds for relief by both state and Federal agencies attained gigantic 
proportions. When relief was put on a work basis, the Public Works Ad- 
ministration and the Works Progress Administration supplemented, when 
they did not supplant, state relief agencies. Youth was aided by the Na- 
tional Youth Administration and the Federal Civilian Conservation Corps. 
The states largely stood by helpless during this period because few of them 
were wealthy enough in sources of public credit and taxation to undertake 
their own relief programs. Consequently during the Great Depression the 
American people relied for relief chiefly on the Federal government whose 
prestige thereby increased in comparison with that of the states. 


Lack of System in Federal Grants 


Originally the grant-in-aid was designed to stimulate the states to under- 
take a few favored activities. It has, of course, shifted in purpose to become 
an actual support of the states, so that the Federal government now in- 
creasingly bears their burdens. But no consistent pattern for making the 
grants has ever been devised by Congress. No Federal agency has made a 
study of the present division of powers between the states and the nation in 
order to determine which state activities ought to be brought within the 
scope of the system of subsidies. The haphazard growth of subsidies to the 
states now calls for reappraisal and systematic planning of the whole sys- 
tem. The powers of special interests in promoting certain Federal grants 
need to be curtailed. The Federal government might use the grants in such 
a manner as to compel satisfactory state administration of the functions 
supported, to promote uniform state laws, standardize the regulation of 
commerce, and otherwise improve defective state operation.? The Federal 
controls should go no further than necessary to assure the attainment of the 
objective of Congress in granting the aid to the states. This may be 


3 Joseph P. Harris: “The Future of Federal Grants-in-Aid.” Annals of the American 
Academy of Political and Social Science (1940), 207:14-26. 
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achieved by insisting upon minimum standards of service and by auditing 
and reporting state procedures rather than by rigid administrative controls. 


Federal Invasion of the Field of Reserved Powers 


The Federal grant-in-aid has been criticized as violating the spirit of the 
Constitution because the Federal government thereby acquires the power 
to supervise activities and control policies within the spheres of the state’s 
reserved powers. During the first generation under the Constitution there 
was considerable doubt that the Constitution’s delegation to Congress of 
power to tax and spend “for the general welfare” authorized Congress to 
spend money for anything outside the fields of the other delegated powers. 
No less a president than Madison, the “Father of the Constitution,” vetoed 
a bill for internal improvements at Federal expense on the ground that “the 
power is not expressly given by the Constitution.” * But the Supreme Court 
of the United States has not accepted this narrow construction and has left 
Congress free to decide for itself when a grant is for the general welfare. 
Though nominally free to accept or reject the proferred grants, the states 
seem to be practically coerced into acceptance. If they reject the aid tend- 
ered, they will, nevertheless, through Federal taxation, be contributing to 
the Federal treasury funds that go to complying sister states. Sometimes 
in practice these grants even take from the poorer states and give to the 
richer ones. Matching dollars may even result in pouring large Federal 
sums into state treasuries already comparatively well filled. 


Through Federal Administrative Agencies 


Federal administrative agencies have become increasingly influential in 
integrating the common activities of the states. The United States Depart- 
ment of Agriculture has been bringing about uniformity in the states’ re- 
porting of crop estimates and market statistics, and the Federal office of 
Agricultural Experiment Stations has cooperated with corresponding state 
experiment stations to the same end. The Federal Bureau of Public Roads 
has, through the national associations of state highways officials, promoted 
a uniform traffic code, uniform numbering of highways, and uniform high- 
way markings. The Federal Food and Drug Administration, operating 
through conferences with state officials, has promoted uniform administra- 
tive handling of problems in this field. Through conferences with state 
health officers the United States Public Health Service has provided a con- 
tinuous leadership in its field. The uniform system for reporting vital sta- 
tistics that now exists can be attributed to the influence of the Federal 
Census Bureau. The Association of State Government Officials in Industry 
is a consequence of leadership of the United States Department of Labor. 

4James D. Richardson: Messages and Papers of the Presidents (Washington, D.C., 
1903), Vol. I, p. 584. : 


5See Austin F. MacDonald: “Aid to the States: 1940 Model.” American Political 
Science Review (1940), 34:498-9. 
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Partly because of legislation and partly because of liberal interpretation 
of the duties of Federal officers, kidnapping and racketeering have been 
reduced. The Interstate Commerce Commission leads in promoting co- 
operation with the corresponding state agencies through the National Asso- 
ciation of Railroad and Utility Commissioners. Without ostentation Fed- 
eral departments exert a positive influence on the course of legislation in 
state legislatures. Sometimes this is necessary in order that the states com- 
ply with conditions requisite for receiving Federal grants-in-aid and other 
grants. The Federal Power Commission sought state legislation enabling it 
to designate state commissions as their agents. Other Federal agencies 
sought and obtained state legislation for coordinating Federal and corres- 
ponding state agencies. The result of Federal administrative influence is 
to magnify Federal powers and to subordinate even the state powers that 
are thereby made more efficient.® 


Through Judicial Interpretation 

Though the Federal courts are the universally accepted authorities for dis- 
covering the elusive boundary between the powers delegated to the Fed- 
eral government and those reserved to the states, they were not at once ac- 
cepted as such by the first generation under the Constitution. Before the 
Federal government had been functioning a year under the Constitution, 
Patrick Henry, in a series of resolutions he had put through the Virginia 
legislature, proclaimed the state legislatures to be the “sentinels” to guard 
the reserved powers of the states against Federal encroachment. Seven 
years later the Kentucky Resolutions suggested state nullification of “uncon- 
stitutional” Federal statutes as the means of making the sentinel task ef- 
fective. Under Chief Justice John Marshall’s leadership in the judiciary, 
however, the role of the Federal courts as umpires in controversies over 
Federal versus state powers was permanently established. The effect of this 
has been to exalt the Federal government and subordinate the states. As 
Oliver P. Field said, “despite the fact that the Supreme Court of the United 
States has been as impartial an umpire in national-state disputes as one of 
the members of two contending teams could be expected to be . . . the 
states are members of the federal system, and have had to play against the 
umpire, as well as against the national government itself. The combination 
has been too much for them.” 7 This was an inevitable consequence of the 
Supreme Court’s tendency to follow the precedents of Marshall’s broad 
construction of the powers of Congress which operated to reduce the scope 
of the reserved powers of the states. 


States Subject to Judicial Action by the Federal Government 
The national government not only has the right to bring action against 
states before the Supreme Court of the United States but has also rather 


® See W. B. Graves: American State Government (New York, 1941), pp. 29-37. 
7 Oliver P. Field: “States versus Nation and the Supreme Court.” American Political 
Science Review (1934), 28:283. 
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freely exercised this power.® Concerning the proceedings in Federal courts 
against state railway legislation of a generation ago the late Henry Jones 
Ford declared: “Offending states were arrested and taken to court almost 
as promptly as in police action with an ordinary drunk and disorderly 
case.” ® This, of course, is a one-sided privilege since the states may not 
bring suit against the national government without its consent. Whenever 
Federal action appears to trespass upon the constitutional domain of the 
states and to exceed the constitutional grants to the central government, 
the states are dependent upon private individuals to assert their claims 
and contentions in Federal courts.!° Federal courts may release a party in 
the custody of state officials, but state courts may not interfere by habeas 
corpus proceedings with Federal officers or courts. Federal courts freely 
interfere with state administrative officers by injunction, particularly in 
the field of utility regulation and taxation. The Supreme Court has re- 
peatedly held that the power of Congress to regulate interstate commerce 
deprives the states of any power to regulate intra-state commerce that 
Congress itself requires for making effective its commerce regulations. 
The maxim still stands that the state is “sovereign” within its sphere, 


but the Supreme Court of the United States decides finally what that 
sphere is.11 


Through Constitutional Amendments 


Almost every amendment to the Constitution adopted in the fifty- 
five years after the Civil War signified a loss of power to the states, 
and no amendment in a century and a half has increased state power 
except the repeal of the Eighteenth Amendment, which merely restored 
a power lost a dozen years earlier. In 1865 the Thirteenth Amendment re- 
duced the states’ control of personal relations by prohibiting slavery. By 
the Fourteenth Amendment the states were deprived of the determination 
of citizenship, and through “due process,” the “privileges and immunities,” 
and the “equal protection of the laws” provisions this amendment gave to 
the Federal judiciary the opportunity to invalidate considerable state 
legislation. Through the Fifteenth Amendment the states lost the power to 
use “race, color, or previous condition of servitude” to limit suffrage. After 
the Sixteenth Amendment the states no longer had the exclusive right to 
levy income taxes. By the Seventeenth Amendment the state legislatures 
lost the power to elect senators. The Eighteenth Amendment deprived the 
states, for a time, of a portion of their police power by outlawing the man- 
ufacture, sale, or transportation of intoxicating liquors for beverage pur- 
poses. The Nineteenth Amendment signified that a state could no longer 
confine the electorate to males. 
8 United States v. Texas, 143 U.S. 629 (1892). 


® Henry Jones Ford: The Cost of National Government (New York, 1910), p. 29. 


See P. Field: “State versus Nation.” American Political Science Review (1934), 
236. 


11 Ibid., p. 244. 
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Through Treaty Power 


The first generation under the Constitution generally considered the re- 
served powers of the states to be excluded from the scope of the treaty- 
making power. This widely held view of that time was expressed by 
Thomas Jefferson, who added that the president and Senate ought not to 
be allowed to do by way of a treaty what the whole Federal government 
had been forbidden to do in any way. Whatever was beyond the power 
of Senate, House, and president as to legislation could not be done by 
treaty. The scope of the treaty power was thought to be confined to the 
specifically delegated powers of Congress. This now outmoded interpreta- 
tion was once given authoritative promulgation in the early Supreme 
Court opinion that whenever an act of Congress would be unconstitutional 
as invading the reserved powers of the states, a treaty to the same effect 
would be unconstitutional. }2 In striking contrast is the present Su- 
preme Court interpretation that “the treaty-making power of the United 
States is not limited by any express provision of the Constitution, and 
though it does not extend ‘so far as to authorize what the Constitution 
forbids’ it does extend to all proper subjects of negotiation between our 
government and other nations.” 1% 


Treaty Powers May Overlap the States’ Reserved Powers 


In 1921, Seattle enacted an ordinance for the licensing of citizens, but not 
aliens, as pawnbrokers. Asakura, a Japanese pawnbroker, claimed the pro- 
tection of a United States treaty with Japan providing that citizens of either 
nation could carry on trade in the other on the same terms as its citizens 
and be protected in person and property. In upholding Asakura’s claim the 
Supreme Court said that the treaty has the “same footing of supremacy as 
do the provisions of the Constitution and the laws of the United States. 
It operates of itself, without the aid of legislation, state or national; and it 
will be applied and given authoritative effect by the courts.” 14 In 1913, 
Congress enacted a statute to regulate the killing of migratory birds and 
thereby prevent their extinction. The habits of these wild fowl carry them 
in the course of a year northward and southward across state and inter- 
national boundaries. Unrestricted hunting would lead to their extinction, 
but the states individually could not solve the problem. Yet no delegation 
of power could be found in the Constitution authorizing the legislation of 
Congress, and the act was consequently held unconstitutional in a Federal 
district court. The Supreme Court withheld judgment pending the nego- 
tiation of a treaty on the subject.!° The United States then entered into such 
a treaty with Great Britain, and Congress passed appropriate legislation for 
its execution. A national game warden, Holland, while enforcing the 
Migratory Bird Treaty Act passed by Congress to carry out the treaty, was 


12 Prevost vu. Greneau, 19 Howard 7 (1857). . 7 

13 Geoffrey v. Riggs, 133 U.S. 258 (1899); Asakura v. Seattle, 265 U.S. 322 (1924). 
14 Ibid., p. 332. 7 
15 C, K. Burdick: The Law of the American Constitution (New York, 1922), p. 75. 
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challenged on the ground that the treaty was an invasion of the powers 
reserved to the states by the Tenth Amendment. The Supreme Court sus- 
tained Holland in the performance of his duty, and Justice Oliver Wendell 
Holmes, speaking for the Court, pointed out that the treaty power is less 
limited in scope than the law-making power of Congress. “Acts of Con- 
gress,” Holmes said, “are the supreme law of the land only when made in 
pursuance of the Constitution while treaties are declared to be so when 
made under the authority of the United States.”!° Thus the expansion of 
Federal at the expense of state authority through the treaty power is 
evident enough when the fact is grasped that treaties are not limited in 
scope by the reserved powers of the states as are Federal statutes. 


LIMITATIONS OF THE FEDERAL CONSTITUTION 
ON THE STATES 


The Prohibition of State Treaties, Alliances, or Confederations 


The Constitution declares: “No state shall enter into any treaty, alliance, 
or confederation.” Since the framers intended that these powers of national 
sovereignty should be exercised exclusively by the Federal government, 
the prohibitions are absolute. Before forming the abortive union known 
as the Confederate States of America in 1861, the Southern states enacted 
ordinances repealing their ratification of the Constitution of the United 
States. Thus they may have sought to escape the charge of violating the 
Federal Constitution’s prohibition of a state’s entering into a confederation. 
In cases that arose after the Civil War involving the question, the Supreme 
Court refused to recognize the existence of the Southern confederation as 


legal.17 


The War Power Denied to the States 


A granting by a state of letters of marque and reprisal as well as the keeping 
of troops or ships of war in time of peace, or engaging in war unless actually 
invaded or in such imminent danger as will admit no delay, are all specifi- 
cally forbidden by the Constitution. The purpose is to insure that such an 
absolutely sovereign power as arming and making war shall be a monopoly 
of the Federal government. Early in the American Revolution some states 
issued letters of marque and reprisal to privateers, that is they authorized 
private persons to arm vessels and to prey upon British commerce. This 
prohibition against the states does not apply to the national government, 
which is specifically empowered to authorize such letters. This now out- 
moded power authorized the seizure of property in order to redress in- 
juries inflicted by another nation. Although not an act of war the granting 
of such letters could provoke war and hence could not with safety be a 
state power. The denial to the states of the power to “keep troops” could 
not have referred to a state’s militia whose existence was clearly recognized 


16 Missouri v. Holland, 252 U.S. 416 (1920). 
17 Williams v. Bruffy, 96 U.S. 176, 183 (1878). 
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in the Constitution. The prohibition is against a state maintaining a paid 
or professional standing army or a navy. During World War I the question 
was even raised as to whether the states were not exceeding their powers 
by passing legislation to facilitate the prosecution of the war. The Supreme 
Court held that a state is free to enact such war legislation as does not con- 
flict with Federal statutes.1® 


Restrictions on the States’ Monetary Power 


The Constitution absolutely forbids the states to “coin money, emit bills 
of credit, or make anything but gold or silver a tender in payment of debts.” 
Every part of this prohibition grew out of state monetary practices so har- 
assing to creditors during the period of the Articles of Confederation. In 
more than half the states, paper money had been issued and made legal 
tender in the payment of debts. No matter how depreciated in value the 
paper money might have been in ratio to standard gold and silver money, 
the creditor was obligated by law to accept it at face value when tendered 
in payment of debt. The term “bills of credit” was defined by Chief Justice 
Marshall as including all evidences of indebtedness issued by the state and 
intended to circulate as money. Even negotiable state bonds issued in such 
small denominations as to facilitate their circulation from hand to hand 
were held by Marshall’s Court in 1830 to violate the Constitution.19 How- 
ever, a few years later, when the State of Kentucky chartered a bank of 
which the state owned all of the stock, the Supreme Court, now under the 
chief justiceship of Roger B. Taney, held that its issues of paper money did 
not violate the Constitution’s interdiction of bills of credit since it was 
not the state as such that issued them.” Nor did the Constitution’s prohibi- 
tion prevent banks chartered by the states from issuing paper money 
recklessly before the Civil War. The matter is now merely of historical 
interest because the abuse was ended once and for all in 1865 when Con- 
gress laid a prohibitive 10 per cent tax on issues of paper money by state 
banks. 


States Forbidden to Grant Any Title of Nobility 


This prohibition by the Constitution is absolute. Both Congress and the 
states are forbidden the practice. The equalitarian tendencies in the colo- 
nies had prevented the practice of granting titles of nobility, and the Ar- 
ticles of Confederation included an interdiction of them. The purpose ap- 
pears to be the preservation of the equality of men before the law. It be- 
comes a corollary of the Constitution’s guarantee of a republican form of 
government to the states. In the thirty-ninth number of the Federalist, 
Madison expressed the opinion that the most decisive proof that the 
governments were republican in form is to be found in this “absolute pro- 
hibition of titles of nobility.” The Constitution’s prohibition does not pre- 


18 Gilbert v. Minnesota, 254 U.S. 325 (1920). 
19 Craig v. Missouri, 4 Peters 410 (1830). 
20 Briscoe v. Bank of Kentucky, 11 Peters 257 (1837). 
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vent a private citizen or even a state officer from accepting a title of nobility 
or a pension from a foreign state and a state may permit such acceptance. 
However, most state constitutions forbid even this. 


Prohibition of State Taxes that Restrict Commerce 


Except with the permission of Congress no state may “lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws.” In order to prevent the state from circum- 
venting these prohibitions by laying tonnage duties on vessels in port, that 
too is forbidden. A tonnage duty is one that is levied on the cubic carrying 
capacity of a vessel. In these prohibitions two influential interests in the 
making and ratifying of the Constitution accomplished their purposes. 
Public creditors were assured that the chief sources of national taxation 
would be monopolized by Congress, and the commercial interests made 
sure that the states could not continue, through their taxing power, the 
chaotic trade restrictions that had prevailed under the Articles of Con- 
federation. The Supreme Court has held that the export and import tax 
restrictions apply to foreign trade.2! Taxes levied by a state upon the move- 
ment of goods from state to state is an unconstitutional interference with 
interstate commerce the regulation of which is exclusively a power of 
Congress.?” 


Implied Constitutional Restrictions on State Power 


In addition to the specific prohibitions on the states listed in the Constitu- 
tion there are others derived by the courts through interpretation. For ex- 
ample, it has been judicially established that the states may not interfere 
with or burden the agencies and instrumentalities of the Federal govern- 
ment by taxation.** They may not tax United States property.*! Eminent 
domain may not be used by a state to acquire Federal property if it burdens 
or obstructs Federal power. A state may not, by taxation or other means, 
burden the flow of interstate commerce.?° Habeas corpus proceedings may 
not be used by a state to interfere with the enforcement of Federal laws.?° 
Secession was pronounced unconstitutional by the Supreme Court with the 
epigrammatic dictum that the nation consists of “an indestructible union 
composed of indestructible states.” ?7 


Restrictions Protecting Individuals Against the States 


States may not “pass any bill of attainder, ex-post-facto law, or law impair- 
ing the obligation of contracts.” A bill of attainder has been defined as “a 
legislative act which inflicts punishment without a judicial trial.” ** The 

21 Patapsco Guano Co. v. Board of Agriculture, 171 U.S. 345, 350 (1898). 

22 Coe v. Errol, 116 U.S. 517, 526 (1886). 

28 McCulloch v. Maryland, 4 Wheaton 316 (1819). 

24 Van Brocklin v. Tennessee, 117 U.S. 151 (1886). 

25 McCarroll v. Dixie Lines, 309 U.S. 176 (1940). 
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ex-post-facto law prohibition applies only to criminal law and is directed 
against retroactive legislation making an act a crime that was not criminal 
when done, and against legislation retroactively increasing the penalty of 
what has already been legally defined as a crime. “Contract” as used in the 
clause forbidding state impairment of the obligation of contract was given 
an astonishingly broad interpretation by Marshall in the Dartmouth Col- 
lege Case. Speaking for the Court he held that a charter that had been 
granted for creating the college by Charles II in the colonial period con- 
stituted a contract still binding between the corporation of the college and 
the State of New Hampshire which the state legislature could not con- 
stitutionally change against the will of the college trustees. 


Restrictions of the States in Amendments 
to the Federal Constitution 


The Thirteenth Amendment abolishing slavery deprived states absolutely 
of a very significant police power, that of determining the social relation- 
ship of person to person when this relationship consisted of the ownership 
of one person by another. Nor is this a perfunctory provision of the Consti- 
tution today. The Thirteenth Amendment is violated whenever conditions 
of involuntary servitude obtain. For example, the Amendment is held to 
prevent an employer from compelling a worker to continue on or com- 
plete a contract for personal service. When the worker is unwilling to do 
so, a statute making the breach of such a contract for personal service a 
crime is unconstitutional on the ground that such coercion results in in- 
voluntary servitude.?° 
The Fourteenth Amendment's prohibition—that a state may not make 
or enforce any law abridging the privileges and immunities of citizens of 
the United States—proved disappointing when the Supreme Court of the 
United States, in the Slaughterhouse Cases, reduced to insignificance its 
restrictions on the state. The Court pointed out that the amendment pro- 
tected the privileges and immunities of citizens of the United States, not 
those of citizens of a state. Thus the wide range of privileges and immuni- 
ties deriving from state citizenship were then held to receive no protection 
whatever from this particular phrase of the Amendment. In the 1920's, 
however, the Amendment began to take on a new character as a shield 
protecting the individual against arbitrary state government. The Amend- 
ment forbids a state to deprive any person of life, liberty, or property with- 
out due process of law. The word “liberty” was gradually given new con- 
tent through judicial interpretation. In 1931 Chief Justice Hughes ex- 
_ pressed the emerging new significance given the amendment by the 
Supreme Court in this statement: “It is no longer open to doubt that the 
liberty of the press and of speech is within the liberty safeguarded from 
invasion by state action.” 3° Since then the Supreme Court has added free- 
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dom of assembly ** and religious freedom * to the liberties protected by the 
“due process” restriction of the Fourteenth Amendment. The Amend- 
ment’s prohibition that a state may not deny “to any person within its 
jurisdiction the equal protection of the laws” is interpreted by the courts 
to forbid arbitrary or unreasonable state discriminations. For example, 
excluding Negroes from the lists of citizens liable for jury duty, excluding 
Negroes from the benefits of a state homestead law, forbidding Negro 
barbers, through ordinances, to serve white children, and prohibiting a 
corporation, through statutes, from employing Mongolians, are all denials 
of the “equal protection of the laws.” 


OBLIGATIONS OF THE FEDERAL GOVERNMENT TO THE STATES 


The Guarantee of a Republican Form of Government 


The United States has the constitutional obligation to “guarantee to every 
state in this Union a government republican in form.” The framers evi- 
dently took for granted that this would be understood to signify the type 
of government prevailing in the thirteen states in 1787, in all of which at 
least one branch of the legislature was elected directly by the people and 
the other state officers were chosen either directly or indirectly by the 
people. In the thirty-ninth article of the Federalist Madison shows that 
the Federal government is republican in form because of its resemblance 
in its several parts to the governments of Maryland, South Carolina, New 
York, Virginia, and Delaware. In 1912 an Oregon corporation refused to 
pay a tax laid by means of the initiative and referendum on the ground 
that this was direct legislation and that Oregon consequently no longer had 
a government republican in form. The Supreme Court of the United States 
discreetly concluded that the state still had representative government 
which might be supplemented with direct legislation.** The Supreme 
Court has, however, consistently refused to settle controversies hinging on 
whether a particular state government is republican in form on the ground 
that this is not a judicial but a political question to be settled by the political 
branches of the government, meaning the executive and legislative 
branches. Congress can do this through its power to determine the quali- 
fications of its members, whom it may refuse to seat. The president as com- 
mander-in-chief has direction of the military force that could displace a 
state government he deemed not to be republican in form. 


Protection Against Invasion and Domestic Violence 


Because the burden of the Revolutionary War had fallen with particular 
weight on a few states, the pledge of the Union to protect each state against 
invasion seemed necessary to the framers. The guarantee to protect a state 
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against domestic violence was doubtless caused largely by the failure of the 
Confederation to come to the aid of Massachusetts when Shays’s Rebellion 
terrorized the state in 1786. The Constitution consequently prescribes that 
in case of domestic violence the intervention of Federal authority with 
military force is to be forthcoming upon application of the state legislature 
or of the executive (when the legislature cannot be convened ). President 
Cleveland ignored this requirement in 1894 when he intervened with 
Federal troops in the railway strike at Chicago, a strike called in sympathy 
with the striking Pullman Palace Car Company’s employees. Nor was he 
deterred in the least by the vigorous protests of Governor John P. Altgeld of 
Illinois who pointed out that state troops were already on duty maintaining 
order. President Cleveland based his intervention on the ground that the 
Federal obligation to maintain the postal service and keep free the move- 
ment of interstate commerce justified his action. Since the Supreme Court 
sustained Cleveland’s intervention, it provided the precedent for what is 
now established practice. 


Guarantee Against Involuntary Dismemberment of a State 

The Constitution gives the assurance that “no new state shall be formed or 
erected within the jurisdiction of any state; nor any state be formed by the 
junction of two or more states; or parts of states without the consent of the 
states concerned as well as of the Congress.” There has been a number of 
practical applications of this provision. Vermont was formed into a state 
in 1791 out of territory claimed by New York, New Hampshire, and Massa- 
chusetts. The states concerned gave their consent and the admission of 
Vermont to the Union indicated the approval of Congress. Virginia con- 
sented to the separation of her western part and to its formation into what 
became the State of Kentucky in 1792. Until 1820, Maine was a part of the 
State of Massachusetts, which in that year consented to a separation. After 
the Civil War had broken out in 1861, the forty, western counties of Vir- 
ginia separated and in 1863 were recognized as the State of West Virginia. 
The Constitutional requirement of the consent of Virginia, then a member 
of the Southern Confederacy, was met by the rather specious stratagem of 
approving the separation by_a “rump” legislature of Virginia consisting of 
members of the legislature of Virginia representing the counties about to 
constitute the new state. 


Guarantee of Equal Representation in the Senate 
The Constitution provides that “no state, without its consent, shall be de- 
prived of its equal suffrage [representation] in the Senate.” In 1856 the 
Supreme Court referred to this as a “permanent and unalterable exception 


to the power of amendment.” *# 


Equality of States 
This principle, derived by judicial interpretation, has been thus stated by 
the Supreme Court: “The definition of ‘a state’ is found in the powers pos- 
34 Dodge v. Woolsey, 18 Howard 331, 338 (1856). 
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sessed by the original states which adopted the Constitution,” and “ ‘this 
Union’ was and is a union of states, equal in power, dignity, and authority, 
each competent to exert that residuum of sovereignty not delegated to the 
United States by the Constitution itself.”*> Attempts of Congress to fix 
permanent special conditions on a new state have consequently proved 
futile. For example, Congress would not admit Nevada and Nebraska into 
the Union before they agreed to enfranchise Negroes who did not then 
have the voting privilege in some other states. Utah was compelled, as a 
condition of admission, to agree permanently to guarantee religious tolera- 
tion, to keep the school system free from sectarian control, and to ban 
polygamous marriages forever. However, as soon as a state is admitted it 
is instantly as free as other states to order its affairs and exercise fully its 
reserved powers, since the act of admission is irrevocable, and Congress 
cannot order continued compliance with pre-admission agreements. Pro- 
visions of the Constitution that “all duties, imposts, and excises shall be 
uniform throughout the United States” and “no preference shall be given 
by any regulation of commerce or revenue to the ports of one state over 
those of another” imply the fundamental concept of state equality. 


OBLIGATIONS OF THE STATES TO THE FEDERAL GOVERNMENT 
Electing Federal Officers 


The Constitution lays upon the states the duty of seeing to the election of 
members of the House of Representatives and of the Senate and the choos- 
ing of presidential electors in such manner as the legislatures of the states 
may direct. Strictly speaking, there is no Federal election. Voting for 
Federal officers is under state authority and administration. Election offi- 
cials are state officials and the cost of these elections is borne by the state 
or by local governments. State legislatures prescribe “the times, places, and 
manner of holding elections” of senators and representatives, but Congress 
may alter these and has accordingly set the first Tuesday after the first 
Monday in November of even numbered years as the time for such elec- 
tions. Since a state would lose its power in the federal government by fail- 
ing to perform the duty here assigned by the Constitution, failure to do so 
is unthinkable. 


The States’ Part in Amending the Federal Constitution 


Thus far every amendment to the Constitution has been submitted to the 
states after proposal by a two-thirds vote of both houses of Congress. An 
alternative method of proposing amendments not yet used is by a national 
convention to be called upon the application of the legislatures of two- 
thirds of the states. Ratification of a proposed amendment is accomplished 
either by state legislatures or by state conventions elected for that purpase 
“as one or the other mode may be proposed by the Congress.” 
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OBLIGATIONS OF THE STATES TO EACH OTHER 


The Federal Article of the Constitution 


The Fourth Article of the Constitution is sometimes called the “Federal 
Article” because it defines specifically important relations of the states to 
each other as well as to the national government. In some ways the states 
of the Union bear to each other relations comparable to international rela- 
tions. International law, in fact, provided some of the patterns and prece- 
dents for provisions of Article IV of the Constitution, as, for example, the 
“full faith and credit” provision which is suggestive of the practice by 
which courts of one nation sometimes recognize and enforce the judg- 
ments of another nation’s courts. The Articles of Confederation had already 
dealt with some of the problems of interstate relations, and the Articles 
were indeed the source of the Constitution’s clauses concerning “privileges 
and immunities,” “full faith and credit,” and the rendition of fugitives from 
justice. But the states of the Union are bound together in a federation so 
that the provisions of Article IV require a national tribunal to adjudicate 
cases and controversies arising out of the article. Thus the Federal judiciary 
becomes the organ for applying principles derived from international law 
to the settlement of interstate relations. 


Full Faith and Credit 


The Constitution requires that “full faith and credit shall be given in 
each state to the public acts, records, and judicial proceedings of every 
other state.” The practical value of this provision is that if A in Ohio obtains 
a court judgment against B who also lives in Ohio and B moves to Penn- 
sylvania before the judgment is executed, A need not produce witnesses 
before a Pennsylvania court to obtain execution of the judgment. An au- 
thenticated copy of the Ohio court's judgment is as valid in Pennsylvania 
as that judgment was in Ohio, and the Pennsylvania courts are obligated to 
give “full faith and credit” to the Ohio proceedings. In 1790 Congress 
enacted appropriate legislation under the constitutional provision that 
“Congress may by general laws prescribe the manner of proving state 
records.” The “full faith and credit” provision requires one state to recog- 
nize a divorce granted by another state provided that the latter has jurisdic- 
tion over the persons to whom it is granted. The difficulty of determining 
such jurisdiction is illustrated by a married man who went with the wife of 
another from North Carolina to Nevada. There they stayed in an auto 
court long enough to satisfy the Nevada residence requirement, whereupon 
they obtained divorces, married each other, and returned at once to North 
Carolina where they were charged with, and convicted of, bigamy. In 1942 
the Supreme Court of the United States held that North Carolina was re- 
quired to recognize or give “full faith and credit” to the divorces obtained 
in Nevada.*¢ But three years later in a startling reversal, the Supreme Court, 
36 Williams v. North Carolina, 317 U.S. 287 (1942). 
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in effect, sustained the conviction of bigamy by holding that the parties 
had not established a bona fide domicile in Nevada and that North Caro- 
lina was consequently not required to recognize the divorce as valid.*? The 
“full faith and credit” obligation covers not only the statutes ** but also the 
constitutions of other states.3° The courts of the United States are bound 
to give judgments of state courts the same faith and credit that the courts 
of one state must give the judgments of sister states.*° Incidentally the “full 
faith and credit” provision does not obligate the courts of one state to give 
any greater weight than it otherwise would to the precedents of another 
state on similar cases.*! 


Privileges and Immunities 


“The citizens of each state shall be entitled to all the privileges and im- 
munities of citizens of the several states” was a provision carried over from 
the Articles of Confederation to the Constitution of the United States. It 
was designed to prevent the treatment as aliens of citizens of other states. 
Because of this clause the citizens of one state sojourning in another can- 
not be singled out and legislated against or otherwise disfavored. Over a 
century ago the Supreme Court interpreted the “privileges and immuni- 
ties” of this clause as comprehending “protection of the government; the 
enjoyment of life and liberty, with the right to acquire and possess property 
of every kind and to pursue and obtain happiness and safety, subject never- 
theless to such restrictions as the government may justly prescribe for the 
general good of the whole; the right of the citizen to pass through, or to 
reside in any other state . . . to claim the benefit of the writ of habeas 
corpus, to institute and maintain actions of any kind in the courts of the 
state; to take, hold, and dispose of property, either real or personal; and an 
exemption from higher taxes or impositions than are paid by other citizens 
of the state, . . . the elective franchise, as regulated and established by the 
laws or constitution of the state in which it is exercised.” ** Of course the 
citizen traveling into another state does not carry with him any privilege or 
immunity peculiar to his own state nor does he gain instantly every privilege 
of the new state. Such privileges, as voting or fishing, are dependent upon a 
term of residence. Nor does a corporation, which is an artificial creature of a 
state, enjoy the privileges and immunities of the clause.*% 


Interstate Rendition 


The Constitution provides that a fugitive from justice fleeing from one state 
and found in another shall, on demand of the executive authority of the 
state from which he fled, be delivered up to be removed to the state having 
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jurisdiction of the crime. The cause would seem to be conclusive in such 
matters, but it is not self-executing and there is no express grant of power to 
Congress to provide for its execution. Nevertheless, in 1793 Congress by 
statute invested the governors of the states with the duty the Constitution 
prescribed. In 1861, however, the Supreme Court decided that the duty 
of a governor to deliver the fugitive to the executive of the state from which 
he escaped was not mandatory or compulsory but merely moral and 
hence not subject to mandamus proceedings.** Consequently, governors 
have ever since felt free to refuse requisitions for the rendition of fugitives 
from justice, often to protect them from what might be persecution but 
sometimes for reasons bordering on sheer caprice. 


Legislation Facilitating Interstate Rendition 


The ingenuity with which the American people are circumventing ob- 
structions to the rendition of fugitives from justice is an indication of the 
political genius of our society. Among the devices invented for this purpose 
are model uniform state criminal extradition laws already adopted by 
thirty-two states. One type of uniform state law gives state police in “fresh 
pursuit” of a fugitive the right to disregard state lines; another expedites 
the extradition of material witnesses.*° Perhaps nothing by the Federal 
government has done more to strengthen the states’ power in this field than 
the Act of Congress making it an offense against the United States for a 
person to flee from a state to avoid being prosecuted or called upon to give 
testimony in certain cases.4* Congress has also aided the states in this field 
with legislation based on the commerce clause such as statutes making 
Federal crimes of the transportation of women across state lines for im- 
moral purposes or taking stolen good, including automobiles, across state 
lines. By the so-called “Lindbergh Law” taking a kidnapped person across 
a state line has been made a Federal crime. 


INTERSTATE COOPERATION 


Interstate Compacts 


Only in recent years has the interstate compact come into wide use as a 
means of collective action of several states on matters that transcend state 
boundaries. The framers of the Constitution could scarcely have foreseen 
this development when they forbade states to enter into any agreement or 
compact with another state except with the consent of Congress. Prior to 
1934 this device had been confined principally to the settlement of inter- 
state boundaries and the fair division of the waters of western rivers. How- 
ever, beginning with the interstate Parole and Probation Compact of 1935, 
this type of collective state action has been utilized to promote interstate co- 
operation in such fields as the abatement of water pollution, the conserva- 
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tion of oil and gas, the devolpment of interstate parks, and the conser- 
vation and development of Atlantic marine fisheries. Thirty-seven such 
compacts were made between 1934 and 1947. The largest is the Crime 
Compact, providing for interstate supervision of parolees and probationers, 
which has been agreed to by forty-one states.*? The Atlantic States Marine 
Fisheries Commission may be taken as a typical example of the develop- 
ment of an interstate compact. Starting in 1937, it grew out of a series of 
annual meetings of delegates representing the Atlantic coastal states. By 
1940 it had developed into an organization approved by Congress. The 
Commission was created for “the better utilization of the fisheries, marine, 
shell and anadromous, of the Atlantic Seaboard by the development of a 
joint program for the promotion and protection of such fisheries and by 
the prevention of the physical waste of the fisheries from any cause.” The 
organ of the compact consists of a commission of three members from each 
of the twelve states. Its purpose is to advise as to legislation that may be 
enacted by the states in order to carry out the objects of the compact. 
Interstate compact agencies are still in the early experimental stage and 
will advance with experience. ** 


Uniform State Laws 


While absolute uniformity of state laws would be neither possible nor de- 
sirable, uniformity in certain fields is both advantageous and feasible. The 
movement to bring this about by voluntary acceptance and enactment of 
model statutes began in 1892 with the organization of the National Con- 
ference of Commissioners on Uniform State Laws, which is an affiliate of 
the American Bar Association. The Conference has drafted and approved 
nearly a hundred model uniform acts since its organization. In 1940 the 
Council of State Governments began a program of co-operation with the 
National Conference with the result that an increasing number of uniform 
model acts have become state laws. In 1947, for example, eighty such acts 
were introduced in state legislatures and forty-two were passed. The move- 
ment for uniform legislation is only beginning in some fields, but it has al- 
ready put a model-uniform Negotiable Instruments Law on the statute 
books of every state. Every state has enacted the Uniform Warehouse Re- 
ceipts Statute and forty-one states, the Uniform Narcotic Drugs Act. Among 
the difficulties encountered by the promoters of the uniform state laws are 
differences in state legal phraseologies, the short tenure of state legislators 
with a consequent discontinuity of policies, and the problems of capturing 
the attention of overburdened legislators. Various Federal agencies such 
as the Department of Justice and the Social Security Board have managed 
to persuade states to adopt uniform legislation, and in such instances the 
Federal Supreme Court’s interpretations are invaluable in setting standards 
for the states. The Federal government’s power to grant or withhold 


47 Council of State Governments: Book of the States (Chicago, 1948-9), pp. 27-34. 
48Jane P. Clark: “Interstate Compacts and Social Legislation.” Political Science 
Quarterly (1935), 50:502-25; (1936), 51:56-61. 
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financial aid to the states is potent in promoting uniform state legislation. 
While it is possible to get the states to enact many uniform laws, nothing 
can be done to obtain uniform interpretation of them by the various state 
courts, and the Supreme Court has refused to follow the state supreme 
courts in their decisions on commercial law.*® 


FEDERAL-STATE COOPERATION 


Peacetime Federal-State Cooperation 


In no less than twenty numbers of the Federalist Madison and Hamilton 
indicated the opinion that the Federal government would make use of 
state officials to effect its purposes. This proved to be a miscalculation in 
terms of the immediate future. By 1842 Associate Justice Joseph Story, 
speaking for the Supreme Court, denied to the states even the power to pass 
laws to promote the administration of Federal law for the rendition of 
fugitive slaves.*! Until comparatively recent years a hard-and-fast separa- 
tion has obtained between the functioning of the Federal and the state 
governments. Indeed the statutes and constitutions of some states forbade 
their officials holding Federal office. The administration of universal mili- 
tary service, when introduced during World War I, gave the first great im- 
petus to the utilization of state machinery by the Federal government. By 
the 1920's state officials were being appointed at nominal salaries as pro- 
hibition officers of the Federal Treasury Department to enforce the Na- 
tional Prohibition Act. Sometimes state officials are designated to aid in the 
administration of Federal law. For example, state game wardens are 
deputized as Federal game wardens to aid in the administration of the 
Migratory Bird Treaty Act. Federal forest officials are generally appointed 
state deputy fish and game wardens. In order to avoid conflict or duplica- 
tion, formal contracts of joint activity are sometimes made between Fed- 
eral and state officials. The same may be accomplished by informal under- 
standings. Arnold Brecht has declared: “The choice before the states is 
that of participating in the administration of national standards imposed 
by the federal government or submitting to federal encroachments of those 
standards.” 5? 


Wartime Federal-State Cooperation 


During World War II, the Federal government relied as never before upon 
citizen action at the local level. Public school teachers administered the 
registration for rationing scarce commodities. In response to Federal 
recommendations, states promptly established the thirty-five-miles-per- 


49 Rodney L. Mott: “Uniform Legislation in the United States.” Annals of the Amer- 
ican Academy of Political and Social Sciences (1940), 207:79-92. 

507. A. C. Grant: “The Search for Uniform Law.” American Political Science Re- 
view (1938), 32:1082-98. 

5116 Peters 539 (1842). 

52 Jane P. Clark: “Joint Activity Between Federal and State Officials.” Political Sci- 
ence Quarterly (1936), 51:230. 
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hour speed limit for motor vehicles to conserve rubber. In order to facilitate 
motor transportation of war material, the confusion of interstate standards 
was promptly resolved through the adoption by all the states of uniform 
maximum size and weight requirements for trucks. In order to ensure ade- 
quate financial resources for the Federal government in prosecuting World 
War II and at the same time not impair the functions of the states, a co- 
operative fiscal plan prepared by the Tax Committee of the Council of 
State Governments was adopted by almost every state legislature in ses- 
sion in 1942. The Council was also successful in bringing almost to a stand- 
still the tendency of states to erect trade barriers. 


CENTRALIZATION 


The Influence of Pressures 


The historic alternation of centralizing and decentralizing tendencies in 
American government has resulted from the tug of war between opposing 
sets of forces in American society. Corresponding ideological controversies 
represent little more than rationalizations of these two sets of interests. It 
must not be forgotten that the Constitution itself was a centralizing instru- 
ment produced by a combination of interests whose desires found realiza- 
tion in a strong central government and a dozen years of Federalist party 
rule. This centralization irked the inland agrarians, and in opposing it they 
planted the germ of the doctrine of states’ rights in American political phi- 
losophy. In the course of time the great planting interests, in combating 
the threatened domination of the Federal government by the growing 
financial and emerging industrial interests, evolved out of the dogmas of 
states rights the formula of state nullification of congressional legislation 
which culminated logically in the secession movement of 1861. 

The forces of finance and industry allied with mixed farming overcame 
the disruptive forces of secession and achieved the triumph of centraliza- 
tion as a consequence of the Civil War. Centralization was sanctified by 
the apotheosizing of the concept of the “Union,” while the decentralizing 
dogma of states’ rights was bombarded with the emotion-charged propa- 
ganda of the dominant interests of the nation in the generation following 
the Civil War. 


The Resurgence of the Doctrine of States’ Rights 


The revival of the dogma of states’ rights by the very interests that had 
crushed it in the 1860’s constitutes one of the ironies of recent political his- 
tory. When the powers of the national government that had been strength- 
ened by financial and industrial interests came in time to be utilized to 
check the excesses of these very interests (through regulation of railroad 
rates, outlawing of monopolistic practices, and financial and stock-market 
manipulations) these interests made an ideological about-face and revived 
the ancient slogan of state rights, but without significant results. Two 
World Wars have had their centralizing effect, but even stronger has been 
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the impact of the gigantic depression of the 1930’s on the distribution of 
power between the Federal and state governments. The unprecedented 
financial demands for relief purposes promptly exhausted the tax and credit 
resources of the states and recourse was then had to the vaster resources of 
the nation. Through grants-in-aid, expansion of the power to regulate com- 
merce, and resort to other powers of Congress, a permanent program of 
social legislation was established that constituted a revolution in the em- 
ployment of Federal power. 

It is incontrovertible that whenever public opinion or, more realistically, 
a sufficiently vocal set of interests, is convinced that its desires can best be 
achieved through employment of Federal power that power will be util- 
ized, dogmas of states’ rights to the contrary notwithstanding. However, 
the stupendous burden thrown upon Federal administration by new func- 
tions is reviving an interest in revitalizing state government. The states, by 
general admission, have lost much by their failure to live up to the possi- 
bilities inherent in their reserved powers. T. V. Smith points out that states’ 
rights are meaningless unless considered in terms of state competence and 
that, as Madison put it: “The people ought not to be precluded from giving 
the most of their confidence where they may discover it is most due.” >? The 
Federal government has not invaded the intermediate level between the 
Federal and the local where the states function efficiently. Here the states 
may make a stand and perhaps begin to regain the prestige and powers 
they lost by indifference and inactivity. There are salutary signs of just such 
a revival.>+ 

53T, V. Smith: “State Rights and the Rights of the States.” State Government 
(1940), 13:23-4. 


54 George C. S. Benson: “State Rights and Home Rule.” State Government (1940), 
13:127. 
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CHAPTER VII 


CITIZENSHIP AND CIVIL RIGHTS 
B 


What is Citizenship? 


ew human relationships are more important than the one signified 

by the word “citizen.” It is unfortunate that popular usage has er- 

roneously made the term synonymous with “voter.” A citizen is 
simply a member of the great political society that constitutes the state, 
and as a consequence of this membership he has obligations to the state. 
For most Americans, certainly all native Americans, this membership be- 
gins at birth. The designation of native American children as “future cit- 
izens” is, of course, incorrect since only unborn children are future citizens 
—unless the reference is to aliens not yet naturalized. The term “citizen” 
stands in contrast with “alien,” that is, one who is not a citizen of the state 
or nation in which he resides. The population of a typical national state con- 
sists of both citizens and a number of aliens. 


How American Citizenship is Determined 


The basic American formula for the determination of citizenship comes as 
a heritage from England. English Common Law based citizenship on the 
place of birth, or jus soli. This principle contrasts with the European con- 
tinental principle of jus sanguinis which determines citizenship by parent- 
age. So intensely interested were the American colonists in adding new- 
comers to their political societies that one of the indictments of King 
George III in the Declaration of Independence was that “he has en- 
deavored to prevent the population of these states, for that purpose ob- 
structing the laws of naturalization of foreigners, and refusing to pass 
others to encourage their migration hither.” On the very day the Declara- 
tion of Independence was signed Congress passed a resolution that “all per- 
sons abiding in any of the United Colonies and deriving protection from 
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laws of the same owe allegiance to said laws and are members of such 
colonies.” The Articles of Confederation which went into effect in 1781 
provided that “the free inhabitants of each of these States . . . shall be en- 
titled to all the privileges and immunities of the free citizens in the several 
states.” 


“Citizens” in the Original Constitution 


Without attempting to define the term, the framers of the Constitution ac- 
cepted the existing fact of citizenship—whatever it meant in 1787—and 
consequently the Constitution only refers to “citizens” in a half dozen 
clauses. No person was to be a representative in Congress who shall not 
have “been seven years a citizen of the United States” or “a Senator who 
shall not have been nine years a citizen of the United States.” No person 
except a natural-born citizen of the United States or a citizen of the United 
States at the time of the adoption of the Constitution of the United States 
shall be eligible to the office of President of the United States.” State citi- 
zenship was just as casually taken for granted in such provisions as that “the 
judicial power shall extend to all cases between a state and citizens of 
another state...” and “the citizens of each state shall be entitled to all the 
privileges and immunities of citizens of the several states.” 


Citizenship Before the Civil War 


The accepted basis of citizenship a century ago was succinctly expressed 
in Joseph Story’s classic statement: “Every citizen of a state is ipso facto a 
citizen of the United States.” 1 This principle was first given judicial sanc- 
tion in the Dred Scott decision in 1857 when Chief Justice Taney, speaking 
for a majority of the Court, said: “Every person, and every class and 
description of persons who were at the time of the adoption of the Consti- 
tution recognized as citizens in the several states, became also citizens of 
the new political body; but none other.” 2? The Court concluded that this 
absolutely excluded Negroes from United States citizenship and since that 
interpretation had not been reversed eight years later when the Thirteenth 
Amendment freed the slaves, the freedmen did not automatically become 
citizens. The Civil Rights Act of 1866 established their citizenship, but in 
order to place the matter beyond repeal by a future Congress, the Four- 
teenth Amendment was adopted. 


Citizenship Defined by the Fourteenth Amendment 


The opening sentence of the Fourteenth Amendment, adopted in 1868, 


reversed the Dred Scot decision on citizenship by providing the following: 
“All persons born or naturalized in the United States, and subject to the 


1 Joseph Story: Commentaries on the Constitution of the United States (Boston, 


1888 ), sec. 1693. 
2 Dred Scott v. Sandford, 19 Howard 393 (1857). 
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jurisdiction thereof, are citizens of the United States and of the state 
wherein they reside.” As a consequence, United States citizenship is now 
primary while state citizenship is incidental to residence in a state. The 
day that a citizen establishes permanent residence in a state he becomes a 
citizen of that state. Thus it is possible one day to be a citizen of Ohio and 
the next day a citizen of Indiana. The migrant does not at once acquire all 
the privileges of citizens of the new state. All the states require a period of 
residence before the voting privilege may be exercised by a newcomer. The 
qualifying phrase “subject to the jurisdiction thereof” has the effect of ex- 
cepting from automatic acquisition of United States citizenship children 
born to diplomatic representatives living in the United States who, of 
course, are not subject to its jurisdiction.* By the same token a child born 
at an American embassy abroad is, because of the legal fiction that makes 
the site of such an embassy American soil, born “in the United States and 
subject to the jurisdiction thereof,” and he is consequently a natural-born 
citizen of the United States. The Supreme Court of the United States 
merely applied the plain meaning of the Fourteenth Amendment when it 
decided that Wong Kim Ark, born of Chinese parents who were subjects of 
the Emperor of China but permanently domiciled in San Francisco, was a 
citizen of the United States even though his parents were ineligible for 
naturalization. In 1943 a California organization, eager to deny citizen- 
ship to Japanese born in the United States, sought to have the Wong Kim 
Ark decision reversed but lost in the circuit court their case which the 
Supreme Court refused to review.* The Supreme Court has held that some 
territory subject to the jurisdiction of the United States is so uncertainly 
attached as to be designated “unincorporated territory.” Birth within un- 
incorporated territory does not automatically establish American citizen- 
ship, but citizenship may be conferred on inhabitants of such territory by 
act of Congress. Thus Congress conferred United States citizenship upon 
the inhabitants of the unincorporated territory of Puerto Rico in 1916. The 
inhabitants of the unincorporated Philippines were never made citizens of 
the United States since the official assumption always was that the occupa- 
tion was temporary. 


Citizenship Defined by Statute 


By an act of October 14, 1940, Congress codified the legislation as to 
natural-born citizens of the United States. As systematized by this legisla- 
tion, with certain qualifications, those persons are citizens of the United 
States who were: (a) born in the United States and subject to its jurisdic- 
tion; (b) born to an Indian, Eskimo, Aleutian, or other aboriginal tribe; 
(c) born outside the United States of parents both of whom were citizens 

3A foreign embassy is deemed, according to international law, to be outside the 
jurisdiction of the nation in which it is located but within the jurisdiction of the foreign 
nation that maintains it. 


4169 U.S. 649 (1898). 
5 Regan v. King, 319 U.S. 753 (1943). 
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of the United States and one of whom had resided in the United States 
previous to the birth; (d) born outside the United States and its posses- 
sions, if one parent is a citizen of the United States who had resided within 
the above-mentioned area before the birth; (e) born in an outlying pos- 
session of the United States of parents one of whom is a citizen of the 
the United States who, previous to the birth, resided within the area men- 
tioned; (f) a child of unknown parentage found in the United States; (g) 
born outside the United States and its possessions if one parent is a citizen 
who had resided ten years in an outlying possession previous to the birth of 
the child. 


CITIZENSHIP BY NATURALIZATION 
Naturalization 


From the time of the Revolutionary War to the time when the Constitution 
went into effect in 1789 the thirteen states exercised their sovereignty in 
establishing state naturalization laws. However, the competition to attract 
population by lenient requirements led to much confusion. For example, 
an alien who was a resident of a state in which he could not meet the re- 
quirements for naturalization could move to another state with less strin- 
gent standards and acquire citizenship there. Then he could resume his 
former residence and claim the full benefits of that state’s citizenship under 
the provisions of the Articles of Confederation guaranteeing to the free in- 
habitants of each state “. . . the privileges and immunities of the free 
citizens of the several states.” ° This was the situation that impelled the 
framers to assign Congress the power “to establish an uniform rule of nat- 
uralization.” So urgent was this matter that President Washington in his 
first annual message to Congress recommended “that the terms on which 
foreigners may be admitted to the rights of citizens should be speedily as- 
certained by a uniform rule of naturalization.” 7 Congress promptly enacted 
the first Federal naturalization law. 


Collective Naturalization 


Naturalization may be collective in that groups are involuntarily trans- 
formed into American citizens. The treaty-making power was employed to 
convert aliens into citizens of the United States when the Louisiana Terri- 
tory was annexed in 1803, Florida in 1819, the territory acquired from 
Mexico in 1848, and Alaska in 1867. When the independent Republic of 
Texas was admitted to the Union by a joint resolution of the two houses of 
Congress (1845), Texans at once became citizens of the United States. Citi- 
zenship was conferred upon Hawaiians collectively by Act of Congress in 
1900 and upon Puerto Ricans by the same method in 1916. By a number of 


6 See the Federalist, No. 42. 
7 James D. Richardson, editor: Messages of the Presidents, Vol. I, p. 66. 
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statutes enacted since 1887 members of the Indian and other aboriginal 
tribes were declared to be citizens of the United States if born within the 
United States. 


Naturalization of Individuals 


Congress has established by statute a uniform process for the naturalization 
of aliens as individuals. By the Act of 1790 the naturalization of only “free 
white persons” was authorized. In 1870, however, under the influence of 
the sentiment that produced the three Civil War amendments, persons of 
African nativity and descent also were made eligible for naturalization. 
The phrase “free white persons” has burdened the courts with the necessity 
of giving interpretations for a number of cases involving its meaning. As a 
result the term includes Armenians, Syrians, and Mexicans as eligible for 
naturalization but excludes Japanese, Burmese, Koreans, native Filipinos, 
North American Indians and, despite the fact that they are Caucasians, the 
Asiatic Indians. Orientals have generally been denied naturalization, but 
an act of Congress in 1943 made the Chinese eligible. “Descendants of 
races indigenous to the Western Hemisphere” were made eligible for nat- 
uralization at the same time.® 


Statutory Barriers to Naturalization 


In addition to the ethnic barriers statutes deny naturalization to anyone 
who advocates “opposition to all organized government” or who belongs 
to a group that “believes in the overthrow of the United States or of all 
forms of law.” Also denied naturalization are polygamists, persons unable 
to speak English, and those who upon the outbreak of war withdrew their 
declaration of intention to be naturalized and were consequently relieved 
of military service. Whoever petitions for naturalization must take an oath 
renouncing and abjuring absolutely allegiance to any foreign power or 
prince of whom the petitioner had been a subject or citizen, and he must 
pledge that “he will support and defend the Constitution and laws of the 
United States against all enemies, foreign and domestic, and bear true 
faith and allegiance to the same.” ® The last item was given an astonishing 
but now discarded construction when in 1929 the Supreme Court in apply- 
ing this statute denied naturalization to Mrs. Rosika Schwimmer, a cul- 
tured woman over fifty years of age, who was a lecturer on pacificism and 
consequently would not pledge herself to bear arms. Although her sex and 
age made the point rather preposterous the Court concluded that the 
statute left it no choice. !° In 1947, however, the Court reversed this in- 
terpretation and admitted to citizenship a Seventh Day Adventist who de- 
clared himself unwilling to take up arms in defense of this country, but who 
was willing to perform any military service which was not “combatant 
8 U.S. Code, tit. 8, sec. 703. 


©U.S. Code, tit. 8, secs. 705 and 735. 
10 United States v. Schwimmer, 279 U.S. 644 (1929). 
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military duty.” Mr. Justice Douglas, speaking for the Court, said: “Refusal 
to bear arms is not necessarily a sign of disloyalty or a lack of attachment 
to our institutions. One may serve his country faithfully and devotedly, 
though his religious scruples make it impossible for him to shoulder a 
rifle.” 11 

If it can be shown that the naturalized citizen took his oath of alle- 
giance to the United States with mental reservations or concealed beliefs 
and affiliations that would disqualify him, his certificate of naturalization 
may be revoked on the ground of fraud. When President Grant reported 
that some naturalized citizens were returning to their native country and 
using their certificates to escape their military obligations there, Congress 
provided that if, within five years of naturalization such a citizen resumed 
permanent residence in his native land, his certificate may be revoked on 
the ground that he never intended to become a citizen of the United States. 
The naturalized citizen is not eligible to be a representative in Congress 
until the passing of six years or senator until the end of nine years after 
naturalization, and he never can become eligible for the presidency. Other- 
wise he stands “under the Constitution . . . on an equal footing with the 
native citizen. No less than the native citizen he enjoys the freedom of 
speech, of the press, of assembly and indeed the whole catalogue of civil 
rights.” ? 


The Process of Naturalizing Individuals 


In exercising its power “to establish an uniform rule of naturalization” Con- 
gress prescribes the procedure and may and does authorize state courts to 
administer the function. In doing this state courts become agents of the 
Federal government. The process prescribed consists of three stages. First, 
the alien, being not less than eighteen years of age, formally declares his 
intention of becoming a citizen and renounces his allegiance to any foreign 
state. This is commonly known as taking out “first papers,” which can be 
done immediately upon arrival and must be done at least two years before 
the completion of the naturalization process. Second, the applicant files for 
citizenship in an authorized court not less than two or more than seven 
years after the declaration of intention. In his final papers the applicant 
declares that he has been a resident of the United States not less than five 
years and that he intends to reside here permanently. The assertions of the 
petition must be supported by two witnesses who, moreover, also testify to 
his good moral character and to his qualifications for citizenship. The third 
and final step of naturalization is the hearing on the application and the 
granting of citizenship. In order to correct the evil of wholesale naturaliza- 
tions once so prevalent just before elections, no petitions may be granted 
within thirty days prior to an election. A definite date must be set for the 


11 328 U.S. 61 (1947). 
12 E. §. Corwin: The Constitution and What It Means Today (Princeton, 1946), pp. 


48-9. 


CuapTER vil: Citizenship and Civil Rights lll 


hearing which may not be less than ninety days from the filing of the ap- 
plication. This period enables the Bureau of Immigration and Naturaliza- 
tion to investigate the applicant and supply the judge with pertinent in- 
formation. If the judge is convinced that the applicant can speak the Eng- 
lish language, does not hold views subversive of the government, and has a 
reasonable understanding of American government, he orders the admin- 
istering of the oath and the issuing of the certificate of citizenship. 


The Trend Toward Administrative Naturalization 


It is a curious fact that, with the single exception of Canada, the United 
States is the only nation that vests naturalization procedure in the courts. 
In 1926 Congress enacted a statute authorizing judges of the District 
Courts of the United States to designate examiners or officers of the Bureau 
of Naturalization to conduct preliminary hearings upon petitions for 
naturalization and to make findings and recommendations upon them to 
the Court. In 99 per cent of the cases now heard by these examiners the 
findings are approved by the courts. Thus the courts appear to be approach- 
ing the practice of a routine ratification of the judgments of the commis- 
sioners. The next step in this evolution now seems to be naturalization 
through an administrative process by a designated examiner who issues 
the certificate as soon as he has determined that the petitioner is qualified 
for citizenship but with the privilege of review by the courts.'* 


How Citizenship May Be Lost 


United States citizenship may be lost by expatriation, which is the act of 
deliberate giving up citizenship by becoming naturalized in another 
nation. The Supreme Court has held expatriation to be one of the “privi- 
leges and immunities” of citizens of the United States. Citizenship may also 
be lost by taking an oath of allegiance to another government. Enlisting 
in an army of another country, or taking a civil office in it would require 
an oath of allegiance which, by congressional statute, automatically de- 
prives a person of his United States citizenship. There is a widely held but 
erroneous belief that conviction of treason or other crimes automatically 
deprives the convict of his citizenship.’* An old statute dating from the 
Civil War does indeed provide that persons deserting from the army or 
navy or wilfully avoiding the draft shall “be deemed to have voluntarily 
relinquished and forfeited their rights of citizenship, as well as their 
rights to become citizens; and such deserters shall be forever incapable 


13 See Henry B. Hazard: “The Trend Toward Administrative Naturalization.” Amer- 
ican Political Science Review (1927), 21:342-9; and Marshall E. Dimrock: “Adminis- 
trative Standards for Improving Naturalization Procedure.” American Political Science 
Review (1943), 37:81-90. 

14 This error may be due to the story of Philip Nolan in Edward Everett Hale’s 
Man Without A Country. At any rate that was the opinion expressed by one of my 
classes in American Government when I inquired where they had got the idea that 
conviction of treason automatically resulted in loss of citizenship. 
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of holding any office of trust or profit under the United States or of exer- 
cising any of the rights of citizens thereof.” The point is technical but it 
does not signify that the citizen is expelled from membership in the body 
politic which, after all, is the criterion of citizenship. In any case, no 
drastic penalty such as the one prescribed for desertion is provided for 
offenses not related to military service. 

The citizenship of the naturalized citizen is somewhat less securely 
held than that of the natural-born citizen since the former may lose his 
citizenship under the provision of an Act of 1906 which authorizes revoca- 
tion on the ground that the certificate of naturalization was fraudulently 
or illegally procured. Thus naturalization has been revoked on the ground 
that the applicant was a member, during World War I, of the radical labor 
organization known as the International Workers of the World, or that 
he was an anarchist, or a communist when the certificate of naturalization 
was issued and was not therefore “attached to the principles of the Consti- 
tution of the United States and well disposed to the good order and happi- 
ness of the United States.” 1» However in 1943 the Attorney General of 
the United States failed before the Supreme Court in his attempt to revoke 
the citizenship of William Schneiderman on the ground that at the time 
of his naturalization in 1927 he had been an active member of the Com- 
munist party and presumably could not therefore have sincerely declared 
adherance to the Constitution of the United States.1¢ 


Effect on Citizenship of Marriage to Aliens 


No longer does the citizenship of the husband determine the citizenship 
of the wife when an American citizen marries an alien. It was long the 
rule that the alien in such a marriage, if she were a woman of a race 
eligible for citizenship, automatically became an American citizen, while 
an American woman automatically lost her citizenship when she married 
an alien. World War I suddenly brought to a focus the paradoxes potential 
in such regulations. Native German women who had married American 
citizens were of course citizens of the United States, while American 
women married to Germans suddenly found themselves legally trans- 
formed into enemy aliens. By the Cable Act in 1922 Congress provided 
first, that an alien woman may be naturalized whether her husband re- 
mains an alien or not. (Previously she could not have acquired citizenship 
except through the naturalization of her husband.) Second, it provided 
that an alien woman marrying an American citizen does not thereby any 
longer automatically acquire American citizenship, but may be natural- 
ized by a simplified procedure. Third, it provided that an American 
woman marrying an alien does not thereby lose her citizenship, and 
fourth, that an American woman who had already lost her citizenship by 


15 Lawrence Preuss: “Denaturalization on the Ground of Disloyalty.” American 
Political Science Review (1942), 36:701-710. 
16 Schneiderman v. United States, 320 U.S. 118 (1943). 
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the operation of the old rule governing marriage to an alien was enabled 
to recover it by a simplified procedure. 


CIVIL LIBERTIES 


What Are Civil Liberties? 


American traditions of civil liberty grew out of colonial, Revolutionary, 
and early national political experience. To the fathers these traditions 
meant freedom of the individual from governmental interference with 
personal conduct and action. A comprehensive enumeration of them 
would be impossible, but several of them were written into the body of 
the Federal Constitution and more of them are found in the amendments, 
particularly in the first ten which are popularly designated the “Bill of 
Rights.” Freedom of the press, religion, speech, and assembly are typical 
civil liberties. These liberties are all corollaries of the doctrine of limited 
governments, that is, governments possessing only the powers delegated 
by the sovereign people. This doctrine presumes the existence of what 
one American scholar called a “sphere of anarchy,” which signifies an 
area of human activity in which the government is not to interfere with 
personal conduct but in which it will exert its authority to prevent any 
individual from interfering with another’s freedom. Our fathers were 
enabled to clarify their thinking on such matters by use of the now 
outmoded formula of the social compact as expounded by Locke and 
set forth in the vibrant phrases of the Declaration of Independence. Thus 
the fathers conceived civil liberties to be the inherent rights of individuals 
which were securely possessed by man before governments were instituted 
and which were never delegated because they were “inalienable.” When 
the Revolutionary state constitutions were constructed on the pattern of 
the social compact, their framers were not satisfied with the mere implica- 
tion of the existence of civil liberties but insisted on listing the principal 
ones in the bills of rights of these constitutions. The framers of the Consti- 
tution at Philadelphia included no formal bill of rights, largely because 
they assumed that in a constitution of specifically delegated powers it 
was inconsistent to begin enumerating powers not delegated. 


The Civil Liberties in the Original Constitution. The Writ of 
Habeas Corpus 


The writ of habeas corpus is a legal process which enables a person held 
in custody to petition a judge for a hearing to determine the legality of 
his imprisonment. If the judge concludes that there is insufficient evidence 
to justify confinement he orders the release of the prisoner. The framers 
did not specifically guarantee the maintenance of this ancient writ but 
instead took for granted its universal acceptance among Americans and 
merely introduced the important safeguard of providing that it “shall not 
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be suspended, unless in case of rebellion or invasion the public safety may 
require it.” 17 Since this provision is found in a list of restrictions of 
Congress, it has been assumed that only Congress could authorize the 
suspension. Nevertheless, when the passage of Federal troops through 
Baltimore to Washington, D. C. was hindered at the opening of the Civil 
War, President Lincoln authorized General Scott to suspend the writ on 
the route taken by troops, without consulting Congress which was not 
then in session. One Merryman, apprehended for interfering with troop 
movements, sought a writ of habeas corpus from Chief Justice Taney who 
was unable to have the writ served and had to content himself with a 
statement condemning Lincoln for what he considered the Executive's 
usurpation of power that belonged to Congress.'* When Congress con- 
vened it gave Lincoln the somewhat dubious retroactive authority for 
his suspension of the writ. Since the suspension was confined to a theater 
of war Lincoln’s authority there as commander-in-chief was presumably 
supreme and the suspension could scarcely have been challenged as un- 
constitutional. !® 


Bill of Attainder 


The Supreme Court has defined this term as a “legislative act, which 
inflicts punishment without judicial trial.” 2° The framers remembered this 
device as one used by the English Parliament to dispose of political oppon- 
ents by executions, and it was not unknown to state legislatures during 
the American Revolution. In 1865 Congress passed the Test Oath Act 
which, among other things, denied the right to practice in the Federal 
courts to attorneys who could not take the oath that they had never borne 
arms against the United States. The Supreme Court found this to be a 
bill of attainder because it imposed the penalty without judicial trial.?? 
In 1943 a sub-committee of the Appropriations Committee of the House 
of Representatives, after an ex parte inquiry into the records, views, and 
writings of three Federal officials, concluded that they were guilty of “sub- 
versive activity” and were “unfit” to continue in government service. In 
order to force them out of office the House passed a rider to the Urgent 
Deficiency Appropriation Bill for 1943 providing that no salary or com- 
pensation should be paid to the three officials unless the President before 
November 15, 1943, again appointed them with Senate confirmation. 
Despite the rejection of this rider five times by the Senate the stubborn 
insistence of the House forced its acceptance. Three years later the Supreme 
Court found the rider to be a bill of attainder and consequently unconsti- 
tutional. Said the Court: “Section 304 (the rider) thus clearly accomplishes 


17 Constitution: Art. 1, Sec. 9, Clause 2. 

18 Ex parte Merryman, Fed. Case No. 9487. 

19 See E. S. Corwin: The Constitution and What It Means Today, pp. 68-9. 
20 Cummings v. Missouri, 4 Wallace 277 (1867). 

21 Ex parte Garland, 4 Wallace 833 (1867). 
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the punishment of named individuals without a judicial trial. The fact 
that the punishment inflicted through the instrumentality of an Act spe- 
cifically cutting off the pay of certain named individuals found guilty of 
disloyalty makes it no less galling or effective than if it had been done by 
an Act which designated the conduct as criminal . . . The effect was to 
inflict punishment without the safeguards of a judicial trial and determined 
by no previous law or fixed rule. The Constitution declares that that can- 
not be done by a state or by the United States.” »” 


Ex-Post-Facto Law 


Both Congress and the state legislatures are forbidden by the Consti- 
tution to enact ex-post-facto laws. Interpreted literally the term ought to 
mean any kind of retroactive legislation, that is, legislation penalizing 
acts not illegal when committed. This may have been the intended mean- 
ing of the framers. However, when the Constitution was made English 
law did not apply the principle to civil cases. Consequently the Supreme 
Court, in deciding a case in 1798, set a permanent precedent by confining 
the ex-post-facto restriction to criminal cases.?* So an ex-post-facto law is 
one which penalizes that which was not a crime at the time the act in 
question was committed or which increases the penalty for a crime that 
has been committed or alters the rules of evidence or procedure to the 
disadvantage of the accused. For example, in the Garland case referred 
to above,?! the Court held that not only was the act unconstitutional as a 
bill of attainder but also as an ex-post-facto law since it authorized an 
eight-man jury whereas twelve had been required when the penalized 
action had occurred. The chances of acquittal were reduced because an 
eight-man jury could more easily reach the unanimity required for 
conviction. 


Treason 


The American legal conception of treason is that of an offense against the 
United States or one of the states of the Union and not an offense against 
an individual. Assassins of presidents, for example, have been prosecuted 
for murder instead of for treason. The English historian Hallam referred 
to the trials for treason in the reign of Queen Elizabeth (1558-1603) as 
“those glaring transgressions of natural as well as positive law that reduced 
our courts of justice in cases of treason to but little better than caverns 
of murderers.” The framers were familiar with the later English use of 
the charge of treason as a means of wreaking murderous vengeance on 
political opponents. They recognized that the difficulty had lain in the 
loose interpretation of this indefinite term and they consequently decided 
to give it a precise and limited meaning by confining it to two offenses: 
22 United States v. Lovett, 328 U.S. 303 (1946). 


23 Calder v. Bull, 3 Dallas 386 (1798). 
24 Supra, p. 114. 
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“levying war against them [the United States] or adhering to their 
enemies, giving them aid and comfort.” > Evidently this means that there 
can be no treason not connected with actual war or a state of war. Opposi- 
tion to the enforcement of law by an armed force is not treason unless it 
is undertaken in order to overthrow the government or to prevent the exe- 
cution of some governmental power.” Protection against persecution by 
the charge of treason is further assured by the requirement for conviction 
either on the testimony of two witnesses to the same overt act, or on con- 
fession in open court. An “overt act” is one definite enough to be testified 
to by those who saw it. Aaron Burr escaped conviction because it could 
not be proved by an “overt act” that he was linked with the conspiracy 
known to exist, and this proof was required by Chief Justice Marshall 
who presided at the trial. War is not levied “until the treasonable military 
force is actually assembled.” 7 


THE LIBERTIES OF THE FEDERAL BILL OF RIGHTS 
Religious Freedom 


At the time of the framing of the Constitution several states had officially 
established state churches and several other states had just dis-established 
such churches. These state churches were bitterly denounced by the dis- 
senting denominations because, in addition to other special privileges, the 
established churches were supported by public taxation with which mem- 
bers of the dissenting denominations were burdened in addition to their 
voluntary support of their own churches. Dissenters were alarmed by the 
silence of the new Constitution on this matter because they feared that 
a national church might be established. Specifically designed to allay this 
fear is the phrasing of the First Amendment to the Constitution: “Congress 
shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof.” “Establishment of religion” here means an estab- 
lished church. In 1811 Madison, in a rather far-fetched interpretation, 
vetoed a bill passed by Congress which incorporated a church and also 
gave certain government lands to a church in one of the territories on the 
ground that these acts violated the First Amendment.”* 

The prohibitions of the first ten amendments are directed against 
Congress.”® This amendment left the states free to establish and maintain 
state churches as some New England states did for a generation after 
the adoption of the First Amendment. This amendment also “safeguards 
the free exercise of the chosen form of religion” *° of the individual. How- 


25 Constitution: Art. 8, Sec. 3, Clause 1. 

26 United States v. Vigol, 2 Dallas 346 (1795). 

27 Ex parte Bollman, 4 Cr. 75 (1807). 

28 See S. P. Orth and Robert E. Cushman: American National Government (New 
York, 1931), p. 125. 

29 Barron v. Baltimore, 7 Peters 243 (1833). 

30 Cantwell v. Conn., 310 U. S. 296, 303. 
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ever “the free exercise of religion” cannot be made a defense for socially 
reprehensible practices such as polygamy or the refusal of a parent to 
provide medical aid for his children on the ground that his religious 
beliefs forbid it.” 5 


Freedom of Speech and of the Press 


The injunction of the First Amendment that Congress shall make no law 
“abridging freedom of speech or of the press” seems simple enough, but 
the courts have been compelled to set up standards of interpretation. For 
example, the late Justice Oliver Wendell Holmes once observed: “The 
most stringent protection of free speech would not protect a man in 
falsely shouting ‘fire’ in a theater and causing a panic.” 3? Free speech does 
not save a person from liability in damages for slander unless the statement 
can be proved. Libels, that is published statements, are subject to criminal 
penalties as well as damages if malice and injury can be shown. Since a 
criminal libel is a breach of the peace, even the truth of the statement 
may not constitute a defense. Freedom of the press is not infringed by the 
outlawing of obscene literature in the interest of public morality. 

The issue of freedom of speech and of the press has arisen with respect 
to Congress’s exercise of its power “to make all laws which shall be neces- 
sary and proper for carrying into execution” the delegated powers of the 
Federal government. Thus in 1798 while preparing the country for war, 
Congress passed the notorious Sedition Act which penalized the “uttering 
or publishing any false, scandalous, and malignant writing or writings 
against the government of the United States . .. with intent to defame said 
government.” ** So indefinite was the language of the statute that Federal- 
ist judges pronounced severe sentences upon political opponents for what 
would pass today for relatively innocent comments on public officials with 
the consequence that the statute was thoroughly discredited. 

Hysteria during World War I induced Congress to supplement the 
Espionage Act of 1917 with the Sedition Act of 1918 which penalized those 
who “wilfully utter, print, write, or publish any disloyal, profane, scurrilous, 
or abusive language about the form of government of the United States 
or the military or naval forces of the United States or the flag of the United 
States or the uniform of the army or navy of the United States or any 
language intended to bring “these into contempt, scorn, contumely, or 
disrepute.” Loose terminology, as in the earlier sedition act, enabled Fed- 
eral judges to impose stringent prison sentences on persons for advocating 
heavier taxation instead of bond issues, and for maintaining that con- 
scription was unconstitutional, that the sinking of merchant vessels was 
legal, that a referendum should have preceded the declaration of war, 

51 People v. Pearson, 176 N.Y. 201 (1903). 

32 Schenck v. United States, 249 U.S. 47 (1919). 
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and that war is contrary to the teachings of Christ. Charles Evans Hughes 
was moved to say in 1920: “We may well wonder in view of the precedents 
now established whether constitutional government as hitherto main- 
tained in the Republic could survive another great war even vctoriously 
waged.” 

That no comparable hysteria affecting freedom of speech accompanied 
World War II may have been due largely to a score of decisions of the 
Supreme Court clarifying law with respect to freedom of speech and of 
the press. Conspicuous in this respect was the test formula first stated by 
Justice Oliver Wendell Holmes in 1919. “The question in every case” said 
the Justice, “is whether the words used are used in such circumstances 
and are of such nature as to create a clear and present danger that will 
bring about the substantive evil that Congress has a right to prevent.” *4 
In applying this “clear and present danger” test the Court asks whether 
the utterances, under the existing circumstances, would have produced 
the violence advocated. One who goes about shouting his demands for 
revolution creates no “clear and present” danger if he is generally dis- 


regarded. 


The Right of Assembly and Petition 


“Congress shall make no Jaw... abridging . . . the right of the people peace- 
ably to assemble and to petition the government for a redress of grievances” 
concludes the First Amendment. Significant is the adverb “peaceably” since 
only orderly meetings are exempt from Congressional legislation. This 
amendment is but another indication of the deep concern over the possi- 
bility of Congressional tyranny which existed in the minds of most Ameri- 
cans in the late 1780’s. Obviously free government could not exist without 
freedom to exercise these rights. The Supreme Court has declared: “The 
right of the people peaceably to assemble for the purpose of petitioning 
Congress for redress of grievances, or for anything else connected with 
the powers and duties of the national government is an attribute of national 
citizenship, and as such under the protection of, and guaranteed by the 
United States.” 35 The right of petition does not insure a corollary guaran- 
tee of the consideration of petitions. For example, in the 1830’s Congress 
adopted the “Gag Resolution” which automatically laid on the table anti- 
slavery petitions presented to Congress. 


The Priority of the Four Freedoms of the First Amendment 


Decisions of the Supreme Court during the 1940’s indicate that it now 
considers the four freedoms of the First Amendment “so indispensable to 
the democratic process and the preservation of the freedom of our people 
that they occupy a preferred place in our scheme of constitutional values. 

With respect to most statutes, whether state or Federal, the presumption 


35 United States v. Cruikshank, 92 U.S. 542 (1876). 
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of the Court is that they are constitutional, and the burden of proof rests 
with the litigant who challenges their constitutionality. But so vitally 
important has the Supreme Court come to consider the four freedoms of 
the First Amendment that the customary presumption of constitutionality 
will not attach to a statute that appears to abridge these freedoms. The 
presumption will instead be that the restrictive statute is unconsitutional 
and that its constitutionality has to be established positively. This can be 
done only by convincing the Court that a “clear and present danger” exists 
to justify the statutory restriction of freedom of religion, speech, press, or 
assembly.*¢ 


The Right to Bear Arms 


The Americans of the 1780’s were haunted by the phobia of a standing 
army. Extreme opponents of the Constitution had pointed to the power 
of Congress to raise and support armies and one spokesman had seriously 
predicted that the capital would be a walled city where an “army of 
50,000 or perhaps 100,000 men will be finally embodied and will sally 
forth to enslave the people who will be disarmed.” *7 A counterbalance to 
the army was needed, and to calm the fears of the people the Second 
Amendment provided: “A well-regulated militia being necessary for a 
free state, the rights of the people to keep and bear arms shall not be 
infringed.” The key to the interpretation of this amendment is the qualify- 
ing term “well-regulated.” The right is guaranteed only to those organized 
in militias.** Legislation regulating the carrying of concealed weapons 
and the possession of sawed-off shot guns does not fall under the inter- 
diction of the amendment.®® 


Unreasonable Search and Seizure 


The Fourth Amendment was insisted upon by a generation with fresh 
and vivid memories of the detested pre-Revolutionary Writs of Assistance 
that had enabled British officials with roving commissions to range freely 
in search of unspecified smuggled goods. The Amendment was carefully 
phrased with every detail designed specifically to prevent this abuse by 
declaring: “The rights of the people to be secure in their persons, houses, 
papers and effects against unreasonable searches and seizures, shall not 
be violated, and no warrants shall issue but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.” Evidence must support 
the application for the warrant and nothing can be seized but the things 
specified.*° “Houses” means dwelling places, not places of business or 

#6 Justice Rutledge’s statement of the opinion of the Court in Thomas v. Collins, 323 
U.S. 516 (1944). 
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open fields which may be searched anyway.‘ The latter are no part of 
the traditionally sacrosanct “man’s castle.” The amendment applies solely 
to governmental action and not to the unlawful acts of individuals. Even 
those accused or suspected of crime are hereby protected against Federal 
law-enforcement officers. The regulations of the Post Office Department as 
to inspection of mail must be subordinate to the principle of this amend- 
ment.?? If a search in violation of the Amendment turns up incriminating 
evidence, the search does not thereby become lawful.*? The “search and 
seizure” guarantee has been related to the safeguard against self-incrimina- 
tion of the Fifth Amendment because, as the Supreme Court has said, 
“the unreasonable searches and seizures of the Fourth Amendment are 
almost always made for the purpose of compelling a man to give evidence 
against himself.” ** Since evidence obtained by the government by un- 
reasonable search and seizure is self-incriminating, “a man’s books and 
papers cannot be made to speak against him.” 


Freedom From Self-Incrimination 


“No one shall be compelled in a criminal case to be a witness against 
himself” declares the Fifth Amendment and this applies both to the 
Federal grand jury investigation and the trial before the petit jury. The 
Supremé Court defines this as meaning that the accused cannot be required 
to take the stand, that a witness may refuse to answer any question that 
might be used against him in a future criminal prosecution, and that 
neither accused nor witness may be required to produce books or papers 
that might reveal incriminating evidence.** The accused may waive im- 
munity and take the stand in his own defense but must then answer all 
questions asked in cross-examination. Unless he claims his constitutional 
immunity he will not be considered to have been compelled to testify.*° 
Since refusing to testify is a personal privilege it may not be claimed by 
an agent of a corporation in its behalf or in regard to its books and papers.*7 
Thus an officer or agent of a corporation may not refuse to testify on the 
ground that his testimony might incriminate the corporation. The protec- 
tion of the Amendment is personal, and testimony may not be refused 
because it might incriminate a third party. 


The Right to Trial by Jury 


This cherished right is assured to anyone “held to answer for a capital 
or otherwise infamous crime.” An “otherwise infamous crime” is one 
penalized by the loss of political privileges or by a sentence of hard 
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labor.*® Counterfeiting, fraudulent altering of poll books, fraudulent vot- 
ing, and embezzlement by a national bank president are examples of 
crimes declared infamous by the Courts. This provision prevents Congress 
from infringing the right of the accused to a grand jury “presentment” in 
which the charge is initiated by the grand jury itself or by an “indictment” 
where the district attorney lays the evidence before the grand jury which 
leads to the “true bill.” The grand jury consists of from twelve to twenty- 
three persons under instructions of the judge and the immediate guidance 
of the Federal district attorney, and it decides whether the evidence is 
sufficient to justify a trial, in which case it decides on the “true bill” or 
indictment. Thus the grand jury economizes the time of the trial court by 
sifting out what ought not come to trial at the same time that it presents 
the accused with specific charges. 

More valuable than the grand jury is the petit or trial jury consisting 
of twelve persons whose verdict must be unanimous in order to convict. 
The Sixth Amendment requires that the trial be “speedy” and to this end 
the privilege of the writ of habeas corpus ensures prompt investigation of 
the charges; that it be “public,” that is, in the presence of observers, par- 
ticularly the friends of the accused; that it be “impartial” which condition 
is presumed to be obtained through the challenging and rejection of 
jurors; that it be held in the “district wherein the crime shall have been 
committed”; and that the accused be informed of the charges against 
him, “confronted with the witnesses against him,” enabled to compel the 
obtaining of witnesses in his favor and the assistance of counsel in his 
defense. In brief, Congress is not to tamper with the immemorial tradi- 
tional rights of an accused person. 


Double Jeopardy 
To guard against the persecution of an accused person by repeated trials 
until conviction might be obtained, the Fifth Amendment warns Congress 
that no “person be subject for the same offense to be twice put in jeopardy 
of life or limb.” “Limb” is an obsolete term reminiscent of the days of 
drawing and quartering, and “life and limb” has been judicially reinter- 
preted to signify life and liberty. A person has been “in jeopardy” after 
indictment as soon as the trial jury has been empaneled and sworn unless 
the jury finally disagrees or was not legally constituted, in either of which 
cases there was no trial and hence no jeopardy; nor is there jeopardy if a 
higher court on appeal by the accused sets aside the verdict.” Once 
acquitted the accused cannot be tried again for the same offense. If the act 
committed violates both Federal and state laws, trial by both jurisdictions 
does not violate the double jeopardy clause since there are technically 
two offenses, one against the state, the other against the Federal statute. 
The amendment applies only to the Federal law and leaves the state free 
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to exercise its jurisdiction in the matter. Even if the act committed violates 
two Federal statutes and the consequent offenses can be judicially dis- 
tinguished, trial under both does not violate the double jeopardy prohi- 
bition of the Fifth Amendment. 


PROTECTION AGAINST STATE RESTRICTIONS 
OF CIVIL LIBERTIES 


Involuntary Servitude 


The abolition of slavery by the Thirteenth Amendment more than three- 
quarters of a century ago might lead to the erroneous assumption that 
the amendment is now merely a historical relic. On the contrary it stands 
today a vital potential threat to certain insidious practices against which 
the courts maintain a persistent vigilance. Peonage, for example, is a rela- 
tionship by which a creditor can compel a debtor to work out his obligation 
or an employer can compel an unwilling employee to complete his labor 
contract, and the Supreme Court holds these to be in violation of the 
Thirteenth Amendment.*° Peonage is commonly interpreted by the Fed- 
eral courts as the holding to service by physical punishments; of men and 
women who have contracted to perform certain labor and are unwilling 
to carry it out. The Supreme Court has held that enjoining an employee 
against breaking a contract of employment and taking employment else- 
where in violation of that contract would reduce that employee to “involun- 
tary servitude” in violation of the Thirteenth Amendment. Also in viola- 
tion of this amendment is a statute making a crime of breach of contract 
for personal service, for this would be reducing the employee to “involun- 
tary sevitude.” *! In 1945 the Department of Justice of the United States 
prosecuted a case in which a Negro woman and her ten-year-old son had 
been held in captivity by a Mississippi farmer. They were forced to work 
by day on the farm and at night were locked in a crude, windowless, 
chimneyless cabin. After three unsuccessful attempts to escape, their 
plight was learned by Federal authorities who began the prosecution. 
In 1947 a Federal court convicted a man and wife of holding a Negro 
woman in slavery. The Amendment does not deny to a parent the services 
of a minor child or to a master that of his apprenticed minor.*? Compulsory 
military service, compulsory work on the highways as a civic obligation, 
and compulsory jury service fall outside the interdiction of the Thirteenth 
Amendment.®? When Congress considers the enactment of anti-strike 
legislation it must by circumspect lest its enactments fall victim to the 
alertness of the Federal courts in guarding against “involuntary servitude.” 
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Privileges and Immunities of Citizens of the United States 


“No state shall make any law which shall abridge the privileges and im- 
munities of citizens of the United States” is an injunction of the Four- 
teenth Amendment. This prohibition pertains, of course, to a statute of a 
state, that is, of a member of the Union. When the framers of this amend- 
ment wrote “privileges and immunities” into the Amendment they almost 
certainly had in mind “all the ordinary rights of citizens in a free govern- 
ment,” + especially those specified in the Bill of Rights of the Federal Con- 
stitution. However, the Supreme Court promptly decided that these ordi- 
nary rights were attributes only of state citizenship. It consequently lim- 
ited the “privileges and immunities of citizens of the United States” to 
those due to Federal powers. As a consequence of court opinion this guar- 
antee might be paraphrased: “No state shall make or enforce any law 
which shall abridge any privilege or immunity conferred by this Consti- 
tution, the statutes or treaties of the United States upon any person who is 
a citizen of the United States.” >> Among the privileges of United States 
citizenship named in opinions of the Supreme Court are expatriation, pro- 
tection on the high seas, access to the Federal government, the use of 
navigable waters of the United States, becoming citizens of states through 
residence, peaceable assembly and petition of Congress, exemption from 
race discrimination, voting for members of Congress and presidential 
electors, the right of a Negro to have his ballot honestly counted in a 
congressional primary election, and free migration. The list, however, is 
never complete.*¢ 


Due Process of Law 


This expression occurs in the Fifth Amendment wherein Congress is 
warned that no person shall “be deprived of life, liberty, or property with- 
out due process of law” and in the Fourteenth Amendment where no state 
is to “deprive any person of life, liberty, or property without due process 
of law.” As to procedure, due process protects the individual against arbi- 
trary governmental action. The opportunity must be given for a fair hear- 
ing of interested parties and judicial review both of the interpretation of 
the law involved and of the pertinent facts. The Court long ago extended 
the test of due process to the substance of legislation so that statutes have 
been held unconstitutional on the ground that Congress or a state legisla- 
ture exercised its powers “unreasonably” (in the judgment of the Court). 
Since the police powers of the states are reserved, residual, and unspeci- 
fied, state legislation has felt the heavy weight of due process as applied 
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by Federal courts far more than has Congressional legislation with its 
field defined by constitutionally specified powers. 


Four Freedoms Protected by Due Process 


“State” in the Fourteenth Amendment includes all state agencies and hence 
all units of local government—counties, townships, and municipalities— 
which must all be watchful of restricting the liberties protected by due 
process. Not only the forms but the very substance of due process must 
be observed in a judicial trial. Thus a conviction obtained by a threat or 
a trial dominated by the immediate presence of a mob violates due process 
as does also a confession obtained under duress or through depriving the 
accused of counsel. Before World War I a settled principle of judicial 
interpretation held that only the state constitution protected the four 
fundamental liberties named in the First Amendment. During the 1920’s, 
however, the Supreme Court began reading new meanings into the 
“liberty” of the Fourteenth Amendment of which no person could be 
deprived by a state without “due process of law.” “For present purpose,” 
declared the Court in 1924, “we may and do assume that freedom of 
speech and of the press—which are prohibited by the Fifth Amendment 
from abridgement by Congress—are among the fundamental personal 
liberties protected by the due process clause of the Fourteenth Amendment 
from impairment by the states.” °" In 1934 the Court added freedom of 
religion ®§ and in 1937 freedom of assembly 59 to the liberties protected by 
“due process” of the Fourteenth Amendment. The Supreme Court of the 
United States has gone so far in protecting freedom of speech and of the 
press as to over-rule the action of state judges in citing for contempt news- 
paper publishers who criticized courts even during pending litigation. 
This was done on the ground that the criticism in the cases considered 
constituted no “clear and present danger” to the administration of justice. 
State statutes outlawing peaceful picketing have been held void as depri- 
vation of the freedom of speech and of the press in publicizing the issues 
of a labor dispute.®° Even the conviction in wartime under the Espionage 
Act of one Hartzel for distributing circulars opposing World War II and 
approving German policies was set aside on the ground that his activities 
did not constitute a “clear and present danger.” ®t More valuable still are 
the lengths to which the Supreme Court has gone in protecting religious 
freedom as in cases involving the sect known as Jehovah’s Witnesses. Thus 
has been established the right to distribute religious literature on the 
streets in public places without complying with a municipal ordinance 
requiring the obtaining of a license for such distribution, the right to accost 
people on the streets, to play phonograph records, the right to go from 
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house to house and ring doorbells in the cause, and the right to circulate 
religious literature in a company-owned town or a Federal Housing 
Authority project without permission of the owners.® 


The Clear and Present Danger Formula 


By and large the Supreme Court has been inclined to hold constitutional 
state and Federal legislation aimed at sedition, but it has recently accepted 
a standard for testing individual cases which was, as we have seen, first 
given clear statement by Justice Oliver Wendell Holmes. This “clear and 
present danger” test is applied to state as well as to Federal cases. For 
example, in 1937 a Negro organizer for the Communist party was convicted 
of violating a pre-Civil War Georgia statue forbidding “incitement to 
insurrection by violence.” He had held three meetings and the only litera- 
ture he had distributed urged unemployment and emergency relief which 
the Supreme Court held created no “clear and present danger” of insur- 
rection and consequently depriving him of the liberty of this activity 
violated the “liberty” of the “due process” of the Fourteenth Amendment. 
The Court does not forbid state regulations of the freedom of assembly, 
petition, speech, and press but it does insist that “any attempt to restrict 
those liberties must be justified by clear public interest, threatened not 
doubtfully or remotely, but by clear and present danger.” °! In May 1949 
the Court set aside the conviction of a member of the Union of Christian 
Crusaders under a Chicago ordinance penalizing disorderly conduct. An 
incendiary racial speech had led to the hurling of brick bats and stink 
bombs. But the Supreme Court of the United States held that “the right to 
speak freely and to promote diversity of ideas and programs is one of the 
chief distinctions that sets us apart from totalitarian regimes.” 


Equal Protection of the Laws 


No state may “deny to any person within its jurisdiction the equal protec- 
tion of the laws.” This does not prevent a state from classifying persons for 
purposes of regulatory legislation but such classifying must be reasonable 
and not violate recognized principles of government. Race may not be made 
the sole basis of distinctions, but requiring white and colored people to 
travel in separate cars or attend separate schools is not a denial of “equal 
protection of the laws” if the accommodations provided are not pro- 
nouncedly different. However, state authority may not segregate races as 
to housing. State discrimination between races with respect to ownership 
and possession of property, the making of contracts, or service on juries 
is unconstitutional. As early as 1880 the Supreme Court held that a Negro 

62 See Hollis W. Barber: “Religious Liberty v. Police Power: Jehovah’s Witnesses.” 
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was entitled to be tried by a jury from which Negroes had not been 
excluded because of race,®® but in 1944 the Court concluded that this did 
not require proportional representation of Negroes and that the presence 
of one Negro on a jury satisfied the requirement of “equal protection of 
the laws.” °° Private corporations are “persons” entitled to the “equal pro- 
tection of the laws” of a state, but municipal corporations may not invoke 
the protection of this provision. 


The Civil Liberties Section of the Department of Justice 


In 1989 Attorney General Murphy set up a new unit of the Department 
of Justice known as the Civil Liberties Section of the Criminal Division 
of that department. It was established in order to “direct, supervise, and 
conduct prosecutions of violations of the provisions of the Constitution and 
Acts of Congress guaranteeing civil rights” and to devote itself to “the 
aggressive protection of the fundamental rights inherent in free people” 
and “to pursue a program of vigilant action in the prosecution of infringe- 
ment of these rights.” & A stream of petitions daily pours into the Section 
for aid in protecting civil liberties insofar as they are subject to protection 
under Federal authority. The petition may represent a protest from New 
Orleans that labor organizers are being interfered with, that the Ku Klux 
Klan is riding again in Tennessee, that the Associated Farmers in Cali- 
fornia are harassing union laborers, or that there is evidence of election 
frauds in Kansas City. Five hundred such protests may be received in a 
single month. It is significant that a governmental agency is now available 
to function positively in a field that hitherto has depended upon chance 
and circumstance. 

Several handicaps hamper the most efficient functioning of the Civil 
Liberties Section. Some of the law upon which the protection or civil liber- 
ties depends is weak. For example Section 52 of the Criminal Code penal- 
izes deprivation of “rights, privileges, and immunities” secured by the 
Constitution and laws of the United States, but it is directed only against 
those deprivations which are “willful” and which occur under “color of 
any law.” The effect of this is to limit prosecutions under this provision 
exclusively to infringements by public officials. The section may not be 
used to prosecute outrages against civil liberties perpetrated by private 
persons. This accounts for the diligent efforts of investigators to discover 
whether state or local officials are involved. Moreover, the Civil Liberties 
Section is understaffed, being alloted only seven lawyers, all stationed in 
Washington, D. C. For investigating reported infringements of civil liber- 
ties the Section is dependent upon the overburdened Federal Bureau of 
Investigation. Prosecutions are handled by Federal district attorneys in 
the jurisdictions where the alleged crime was committeed, but the eager- 
ness for vigorous action is not uniform. The unwillingness of local officials 
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to cooperate in discovering and prosecuting lynchers and other offenders 
is notorious. Finally, the prestige of the Civil Rights Section suffers from 
the fact that it is only a section of a division of the Department of Justice 
and hence is subordinate to a subordinate agency of the Department. 

The Committee on Civil Rights appointed by President Truman recom- 
mended the following: “The reorganization of the Civil Rights Section of 
the Department of Justice to provide for: the establishment of regional 
offices; a substantial increase in its appropriation and staff to enable 
it to engage in more extensive research and to act more effectively to 
prevent civil rights violations; an increase in investigative action in the 
absence of complaints; the greater use of civil sanctions; and its elevation 
to the status of a full division in the Department of Justice.” The Commit- 
tee further recommended the establishment of a special F.B.I. unit of 
investigation trained in civil rights work, the establishment of state law 
enforcement agencies similar to the Federal Civil Rights Section, the 
establishment of a permanent Federal Civil Rights Commission and 
smaller commissions in each state, the creation of a Joint Standing Com- 
mittee on Civil Rights in Congress, and the increased professionalization 
of state and local police powers.°* 


68 To Secure These Rights: The Report of the President's Committee on Civil Rights 
(New York, 1947). 
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CHAPTER VIII 


SUFFRAGE AND THE ELECTORATE 


Suffrage 


UFFRAGE signifies the privilege as well as the exercise of voting. In 
the United States the electorate consists of those citizens who have 
the suffrage or elective franchise, that is, those who have the quali- 

fications legally prescribed for voters. “Voters” is a narrower term than 
electorate and includes only those who exercise the privilege of voting. 
In the city-states of antiquity and of the Renaissance suffrage was con- 
sidered a function of citizenship. In feudal theory it was a vested privilege 
of the individual inseparable from his rank in society. In the emerging 
constitutional regimes of modern times it came to be considered a natural 
right and consequently a corollary of popular sovereignty. This theory of 
suffrage as a natural right influenced American thought and stimulated 
expansion of the electorate. A more scientific contemporary concept was 
aptly expressed by the late Elihu Root: “If there is one thing settled it is 
that voting is not a natural right but simply a means of government.” This 
would make the electorate but another major organ of government along 
with the legislative, executive, and judicial branches and would imply 
that it ought to be so constituted as best to perform its intended purpose. 

Realistically viewed the electorate tends to function in such a way 
as to protect and promote the purposes of enfranchised groups that are 
sufficiently conscious of their interests in society. This comes about 
through the bidding for votes by the candidates who can determine public 
policies. Disfranchisement, however brought about, can severely penalize 
a social group at the same time that an enfranchised group may penalize 
itself by indifference to public policies and to the officials that determine 
them. It is not sheer caprice that has left the migratory worker with so 
few legal safeguards, but rather his disfranchisement through residence 
requirements for voting. Nor is it just a coincidence that loan sharks and 
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the charging of 480 per cent interest are regulated slightly if at all in those 
states where their victims are disfranchised in one way or another! The 
voting privilege can be used in a practical way to protect minorities whose 
group interests may, and often do, coincide with the general public interest. 


Suffrage Provisions of the Constitution 

When the framers of the Constitution decided that the members of the 
House of Representatives were the only Federal officers to be elected by 
the direct vote of the people, they had to determine who would be quali- 
fied to vote for these members of Congress. Not only had each member of 
the Union, as a sovereign state in the 1780's, been determining its own 
electorate, but some states even had different electorates for choosing the 
upper and lower houses of their legislatures. The framers prudently de- 
cided to accept the existing state electorates by this provision: “The elec- 
tors in each state shall have the qualifications requisite for electors of the 
most numerous branch of the state legislature.” ? A century and a quarter 
later the Seventeenth Amendment, providing for the popular election of 
senators, prescribed verbatim the same qualifications for voters. Thus the 
Constitution accepts for these national elections whatever electorate each 
state has provided, and since no two states have exactly the same qualifica- 
tions for voting, there are forty-eight different electorates choosing sena- 
tors and representatives in Congress. The Supreme Court, however, has 
decided that the right to vote for representatives in Congress is derived 
not from the states that prescribe the voting qualifications but from the 
Constitution itself, and, consequently, voting is one of the privileges of 
American citizenship. This conclusion is deduced from the fact that the 
Constitution prescribes how this voting qualification is to be determined 
in Article I, Section 4, Clause 1 of the Constitution. Although this clause 
empowers the state legislatures to prescribe the time, places, and man- 
ners of holding elections for Representatives in Congress, it also provides 
that Congress may at any time by law alter such regulations.? 


THE EXPANSION OF SUFFRAGE IN THE UNITED STATES 
Early Development of American Suffrage 
The English colonists brought to this country the contemporary English 


conception of a suffrage securely tied to a man’s “stake in society,” that is, 
to the ownership of land. But the “freehold” which had been practically 
unobtainable in England was easily acquired in the New World with its 
almost unlimited land, and the electorate consequently tended to expand 
from the very beginning. Nevertheless, it has been estimated that the 
active colonial electorate ranged from only two to ten per cent of the 
population. To the founding fathers suffrage was not at all a natural 
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right. Their favorite philosopher, John Locke, in his exposition of the 
social compact had listed “life, liberty, and property,” but not the right 
to vote, among the inalienable rights. The fathers saw suffrage as a 


privilege granted the citizen by the grace of the sovereign, that is, the 
state. 


The Establishment of Universal White Manhood Suffrage 


The voting privilege in the colonies had depended upon ownership of 
property: a certain acreage of land in rural sections, urban real estate, or 
personal property of a minimum value. The American Revolution did not 
radically change the electorate, but eight of the thirteen states liberalized 
somewhat the voting qualification, not by abandoning the property re- 
quirement but by reducing it. The Constitution of 1787 accepted, for the 
election of representatives in Congress, whatever electorate each state 
had designated for the election of members of the most numerous branch 
of its legislature. Thus expansion of the electorate was exclusively within 
the power of the states until they were limited by the adoption of the 
Fifteenth Amendment in 1870. 

During the first half of the nineteenth century the property qualifica- 
tion for voting gradually disappeared. The new trans-Allegheny states re- 
vealed a strong tendency to open the elective franchise to all white, adult 
males. The atmosphere of equality along the frontier contributed to this 
tendency as did the urge of the Western states to attract immigration and 
thus promote the growth of population. The example of these newer states 
had its influence on the seaboard states wrestling as they were with the 
problem of holding their population. The democratic ferment was at work 
on the other side of the Atlantic as manifested in the French Revolution 
of 1830 and the British Reform Bill of 1832 which somewhat expanded 
the narrow English electorate. The debates in the constitutional conven- 
tions of the seaboard states in the 1820's, 1830's, and 1840's revealed heated 
controversies over the issue of removing suffrage restrictions, but grad- 
ually the change came about. There was a tendency to substitute for 
property ownership a tax-paying requirement and later to abandon even 
that. The progress toward a broader electorate was such that by 1860 
only South Carolina retained a substantial property qualification for voting 
while six Atlantic coastal states had a tax-paying or alternative qualifica- 
tion that made property ownership unnecessary. Elsewhere throughout 
the United States universal white manhood suffrage prevailed. 


Negro Suffrage 
The post-Civil War attempt to establish Negro suffrage by constitutional 
amendment was a move of the Radical Republicans to counteract the 
startling gain in Southern representation in Congress and in the Electoral 
College as a consequence of the abolition of slavery. As long as slavery 
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continued, the Constitution required that three out of every five slaves 
should be counted in apportioning representatives in Congress. The aboli- 
tion of slavery created a paradoxical situation for the victors in the Civil 
War. Now all the former slaves would count as population, and the states 
formerly of the Confederacy stood to increase their representation in the 
House and in the Electoral College. It seemed as though the Southern 
states were to be rewarded instead of penalized for the attempt at seces- 
sion. The Southerners, however, had no inclination voluntarily to enfran- 
chise the freedmen, knowing they would easily be persuaded to vote with 
the elements outside the South that then dominated the Federal govern- 
ment. 

The Radical Republicans conceived an automatic device for com- 
pelling the Southerners to grant the voting privilege to the Negroes. In- 
corporated in the Fourteenth Amendment was the provision that when- 
ever the right to vote for Federal and state officers “is denied to any of the 
male inhabitants of such state, being twenty-one years of age, and citizens 
of the United States, or in any way abridged, except for participation in 
rebellion, or other crime, the basis of representation therein shall be 
reduced in the proportion which the number of such male citizens shall 
bear to the whole number of male citizens twenty-one years of age in 
such state.” This provision failed utterly in its intended purpose. It soon 
became evident that the Southern states would accept reduced represen- 
tation rather than enfranchise the Negroes. 

The penalty of reduced representation prescribed by the Fourteenth 
Amendment has never been applied, and this provision remains in the 
Constitution as a conspicuous example of dead letter. Its enforcement 
would not be easy. The determination of the exact number of persons 
disqualified by state action would be difficult, and any plan of reduction 
would affect Northern states as well. The interests which were elevated to 
a dominant position by the Civil War and which promoted the penalty, 
lost interest in the matter when they saw they could achieve their major 
objectives without Negro suffrage. The question has even been raised as 
to whether the Fifteenth Amendment’s prohibition of the right of a 
state to deny the franchise on the basis of race, color, or previous condition 
of servitude may not have repealed the penalty provision of the Four- 
teenth Amendment, but this question has never been authoritatively 
answered. 


The Fifteenth Amendment 


When it became conclusively evident that the Southern states would 
accept reduced representation in Congress rather than grant suffrage 
to the Negro, the Fifteenth Amendment was adopted with the idea of 
settling once and for all the issue of Negro suffrage by providing: “The 
right of citizens of the United States to vote shall not be denied or abridged 
by the United States or by any state on account of race, color, or previous 
condition of servitude.” The phrasing of this amendment reveals the pat- 
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tern of the natural rights theory of suffrage. Yet it does not confer the 
right of suffrage on the Negro. What it does confer, as expressed in the 
precise language of the Supreme Court, is “the right of exemption from 
discrimination in the exercise of the elective franchise on account of race, 
color, or previous condition of servitude.” > Indeed, as cases involving the 
Amendment came before the Supreme Court, it became evident that 
the Amendment provided far less protection to the Negro than its framers 
evidently had intended. If a Negro is prevented from voting by a private 
person through bribery, intimidation, or otherwise, the Fifteenth Amend- 
ment is not thereby violated: Its prohibition is against denial of suffrage 
by the United States or a state, and a Federal statute providing a penalty 
for violation of the Fifteenth Amendment by a private person has conse- 
quently been held invalid by the Supreme Court.® The Fifteenth Amend- 
ment can be violated only by the legislative, executive, or judicial officers 
of the Federal or state governments and the latter include county, town- 
ship, and municipal officials as well as the precinct election boards. 


Grandfather Clauses 


The “grandfather clause,” once a widely used device, but now of only 
historical interest, was first introduced in Louisiana in 1898 as a method of 
circumventing the Fifteenth Amendment. Its formula consisted of educa- 
tional, property, or other prerequisites for voting, sweeping enough to ex- 
clude practically all Negroes as well as many whites. The latter, however, 
were almost completely exempted from the restriction by a provision that 
these prerequisites were not to apply to lineal descendants of those who 
were legal voters before 1866, the year in which Negroes were first en- 
franchised in the South. After the device had been used for nearly two 
decades, the Supreme Court in 1915 pronounced the grandfather clauses 
unconstitutional as violations of the Fifteenth Amendment, and conse- 
quently they have not been in force for a generation. However, when they 
were declared unconstitutional, they had already served their purpose of 
placing on the permanent registration lists the lineal descendants of those 
persons who had been voters before 1866. The literacy, property, and “un- 
derstanding” requirements for voting which may be applied so as virtually 
to deny the Negroes the voting privilege have been held judicially not to 
violate the Fifteenth Amendment since these forms of restricting the “right 
to vote” do not exclude anyone from the suffrage “on accout of race, color, 
or previous condition of servitude.” * 


Understanding Clauses 


“Understanding” clauses originated as an alternative to a literacy test. 
When state constitutions introduced the literacy test as an obvious device 
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for disfranchising most Negroes in Southern states many whites also were 
disfranchised. However, if a person could not “read” the constitution he 
might still “understand” a passage read to him. The Mississippi Constitu- 
tion of 1890, for example, required the voter to be able “to read any section 
of the state constitution; or be able to understand the same when read to 
him, or give a reasonable interpretation thereof.” County registration 
boards, exclusively white, which administer the test where understanding 
clauses are used, may not be as readily satisfied with the explanation of a 
Negro as of a white, who in any case is not so likely to be challenged. The 
election official may not even be capable of determining whether the 
Negro’s answer is correct. The device penalizes the Negro for his inade- 
quate opportunity for schooling, but even when he does possess the re- 
quired “understanding,” his admission to the electorate is by no means as- 
sured. The purpose of the “understanding” clause is evident enough when 
colored applicants have been confronted with such perplexing matters as: 

“Explain mandamus”; “Define civil code”; “How should you appeal a case?” 
“How much revenue did the State Hospital pay the state last year?” In 1920 
several colored teachers of Columbia, South Carolina, licensed by the 
state to teach colored children, were denied the right to register, as being 
insufficiently educated to read a ballot.* Under the circumstances it is not 
at all surprising that Negroes do not take the literacy and “understanding” 

tests and that the tests are not commonly administered to whites for whom, 

of course, they were scarcely intended. No more effective device for cir- 

cumventing the purpose of the Fifteenth Amendment has ever been de- 

vised than the “understanding” test. A recent tendency is making the 

understanding requirement an additional instead of an alternative require- 

ment. Thus Alabama, in 1946, prescribed for registration that the applicant 

must be able to “read and write” and also “to understand and explain any 

article of the Constitution.” 


Exclusion of Negroes from Party Primaries 


Negroes cannot now constitutionally be excluded by state action from 
party primaries because the states are forbidden by the Fourteenth 
Amendment to deny to anyone “the equal protection of the laws.” The 
question of the constitutionality of the exclusion of Negroes from primary 
elections did not reach the Supreme Court until the 1920's when a Texas 
statute confined primaries to white voters. Democratic party rule in Texas 
to the practical exclusion of an opposition party dates from early in the 
present century, and the 1923 statute excluding Negroes from primaries 
merely gave legal expression to a long established custom of exclusion by 
providing that “in no event shall a Negro be eligible to participate in a 
Democratic party primary election held in the state of Texas, and should a 
Negro vote in a Democratic primary election officials are herein directed to 
throw out such ballot and not count same.” Since the Republican party has 

8 Edward M. Sait: American Parties and Elections (New York, 1989), pp. 48, 49. 
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a negligible strength in Texas, only the primary election is of much conse- 
quence. In 1927 the Supreme Court of the United States held the Texas 
statute unconstitutional as a denial of “the equal protection of the laws” 
guaranteed by the Fourteenth Amendment.’ The legislature of Texas next 
authorized the state executive committee of any party to determine who 
may vote in its party primaries and under this authority the State Demo- 
cratic Committee ruled out Negroes. The Supreme Court of the United 
States thereupon over-ruled the action of the committee because the state 
had authorized what amounted to the state’s denial of “equal protection of 
the laws.” After the State Democratic Convention of Texas in 1932 confined 
party membership to whites, and Negroes were thereby denied the right to 
vote in the party primary, the Supreme Court of the United States held 
that a Negro who was not permitted to vote in this primary had not been 
denied any constitutional right under the Fourteenth Amendment since his 
exclusion was not due to any state law or the act of any state official in that 
the Democratic party is a private body.’? Developing trends of Court 
opinion in the 1940's, however, rendered this position of the Court unten- 
able so that the current Court rule forbids any state “casting its electoral 
process in a form which permitted a private organization (that is a political 
party) to practice racial discrimination in an election.” 1! It is significant 
indeed that the protection of the Negro’s right by this court decision was 
based upon the Fifteenth Amendment which the Supreme Court step by 
step is now interpreting to mean what its framers evidently intended—that 
it is a guarantee of the Negro’s “right” to vote. 


Woman's Suffrage 


In 1919 the crusade for woman’s suffrage culminated in the adoption of the 
Nineteenth Amendment which, patterned after the Fifteenth Amendment, 
provided: “The rights of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any state on account of sex.” 
The woman suffrage movement antedated the Civil War in its origin. It 
concentrated on the removal of the word “male” from state constitutional 
provisions for suffrage, and crusaders in the cause struggled in vain after 
the Civil War to have the word “male” kept out of the suffrage clause of the 
Fourteenth Amendment. The territorial legislature of Wyoming in 1869 
granted woman’s suffrage, and twenty years later a convention included it 
in the constitution prepared when Wyoming was applying for admission as 
a state. Although Congress was inclined to hesitate at such an innovation, 
Wyoming was nevertheless admitted as a state with woman’s suffrage. 
Coincidental with World War I, militant suffragettes employed sensational 
publicity to promote adoption of a constitutional amendment for nation- 
wide enfranchisement of women. In the election of 1916 they exerted 


® Nixon v. Herndon, 273 U.S. 536 (1927). 


10 Grovey v. Townsend, 295 U.S. 45 (1935). 
11 Smith v. Allwright, 321 U.S. 649 (1944). 
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pressure to defeat congressional candidates of the Democratic party which 
they held responsible, as the party in power, for the failure to obtain the 
adoption of the Amendment. In 1917 the suffragettes picketed the White 
House in order to induce President Wilson to promote the Amendment. 
Arrested and jailed like common criminals they went on hunger strikes 
whereupon forced feeding resulted in sensational newspaper stories, to the 
great embarrassment of the Administration. At this point President Wilson 
took up the cause and, through pressure on Democratic senators, the two- 
thirds vote required for proposal of the amendment was procured.!? The 
Nineteenth Amendment, like the Fifteenth, merely prevented the states 
and the United States from a specific kind of discrimination. By no means 
did it “grant” women the voting privilege. Indeed, when the Nineteenth 
Amendment was adopted, women were already voting in all the Pacific and 
Rocky Mountain states except New Mexico, as well as in South Dakota, 
Kansas, Oklahoma, Michigan, and New York. The interference by private 
persons with women’s voting does not fall under prohibition of the Nine- 
teenth Amendment although the refusal of a party organization to permit 
women to vote in primaries would certainly be unconstitutional under 
the principle applied by the Supreme Court in the case of Smith v. 
Allwright. 


Effect of Woman’s Suffrage 


Woman’s suffrage wrought no miraculous purification of politics such as 
romantic enthusiasts had predicted. Political machines and bosses still 
survive. Married women show a tendency to follow their husband’s de- 
cisions in voting although candidates cannot depend on this. Failure to 
vote is more frequent among women than among men, and the former are 
more reluctant than the latter to register their party affiliation where such 
is required for participation in party primaries. Women seem to hesitate to 
shift party allegiance more than men do. On the liquor issue they vote drier 
than men and manifest a somewhat greater interest than men in issues in- 
volving the welfare of women and children.'* Woman’s suffrage confronts 
the politician, from time to time, with the perplexing problem of making 
effective campaign appeals for the woman’s vote. That vote can decide 
close elections and may have determined the outcome of the presidential 
contest of 1944. Opinion polls on the eve of that election indicated that 51 
per cent of civilian male voters intended to support Dewey and 49 per cent, 
Roosevelt, while 48 per cent of the women voters were planning to support 
Dewey and 52 per cent, Roosevelt. Moreover, the absence of millions of 
male voters in the armed forces gave the women a potential preponderance 
at the polls. 


12 The long crusade for woman’s suffrage included 500 organized efforts with state 
legislatures, 277 appearances at state party conventions, 30 appeals before national 
political conventions, and 19 campaigns with Congress. S. P. Breckenridge: “Women 
in Government.” Recent Social Trends (New York, 1934), pp. 737-41. 

13 See Edward M. Sait: American Parties and Elections, pp. 96, 102. 
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VOTING QUALIFICATIONS 
State Determination of Voting Qualifications 


Since the election of United States senators, representatives in Congress, 
and presidential electors is conducted by state officials and the ballots are 
cast by state electors, it lies within the reserved powers of the states to 
determine in detail the qualifications of voters. Each state determines, 
either by constitution or by statute, the minimum voting age, the period of 
citizenship, if any, required before the naturalized citizen is entitled to 
vote, the residence requirement in the state, the county, and the voting 
district, the property, literacy, tax-paying and other prerequisites, the reg- 
istration requirements, and the legal procedure for absentee voting. 
Though the state has a wide range of discretion in determining voting 
qualifications there are Federal constitutional limitations some of which 
are explicit but others apparent only through constitutional interpretation 
by Federal judicial decisions. 


Age and Citizenship 


The states are free to fix any age they choose as a voting requirement, but 
the minimum age was uniformly twenty-one until 1944 when Georgia re- 
duced it to eighteen. This reduction was evidently made upon the assump- 
tion that if one is old enough for military service he is old enough to vote. 
Movements to make the same change in many other states failed. Until the 
1920’s a number of states granted the voting privilege to aliens who had 
declared their intention of becoming citizens of the United States. At one 
time or another aliens have voted in twenty-two states that doubtless hoped 
thereby to attract population.’ The election of 1928 was the first in which 
no alien in any state was eligible to vote for any candidate—national, state, 
or local. 


Residence 


In two-thirds of the states the minimum length of residence required before 
the right to vote is established is set at one year. In eleven states it is only 
six months while five states '* require two years. However, among these, 
South Carolina reduces the requirement to six months for “ministers of the 
gospel.” Required residence within the county varies from thirty days to 
six months in most states, but Alabama, Louisiana, and South Carolina 
require a year. Fourteen states require thirty days residence within the 
precinct, but half a dozen states require as little as ten days. Mississippi 
requires a full year’s residence within the precinct except for “ministers of 
the gospel” for whom six-month residence is sufficient. The long residence 

14Leon Aylesworth: “The Passing of Alien Suffrage.” American Political Science 
Review (1931), 25:114-6. 

Alabama, Louisiana, Mississippi, Rhode Island, and South Carolina. 
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requirements exist mainly in the South and were adopted on the theory 
that the Negro moved about more than did the white person. 


Property Qualifications 


In six states the property qualification for voting is still found in one form 
or another. In five it is an absolute requirement only for voting on bond 
issues or special assessments, while in South Carolina the ownership of 
property is an alternative to literacy. The trend that started over a century 
ago away from the once universal property tax qualification for voting 
has now almost run its course. Nowhere is it now a requirement for voting 
in ordinary elections. 


Literacy Test 


The literacy test in some form is used in nineteen states. In five southern 
states '° the test takes the form of ascertaining whether the would-be voter 
is able to read or write an article of the states constitution, but here it is 
sometimes an alternative to other ways of qualifying. Where it is used out- 
side the South it usually requires the reading of the Constitution and the 
writing of the voter's name without any alternative qualifications. Since 
the tests are almost universally administered by registration or election offi- 
cials the risk of arbitrary rather than judicial discrimination is apparent. 
The Constitution of New York provides that “no person shall become en- 
titled . .. to vote... . unless such person is also able, except for physical dis- 
ability, to read and write English; and suitable laws shall be passed by the 
Legislature to enforce this provision.” Under this constitutional provision 
the legislature of New York has provided that a certificate of literacy may 
be issued to all applicants who show that they have completed the fifth 
grade in the public schools of the state or its equivalent in private schools. 
This law has the advantage of assigning to public school officials instead of 
to precinct election boards the certification of the voter’s literacy. 17 


The Poll Tax as a Voting Qualification 


Strictly speaking a poll tax is merely a per capita or head tax which inher- 
ently has nothing to do with voting. It may, however, be made a voting 
qualification as it is in Alabama, Arkansas, Mississippi, South Carolina, 
Tennessee, Texas, and Virginia. In 1944 the legislature of Georgia, on the 
recommendation of Governor Amall, repealed, not the poll tax, but the 
prerequisite of its payment for voting. Usually the poll tax is one or two 
dollars due annually but in three states it is cumulative with respect to 


16 Alabama, Georgia, Louisiana, Oklahoma, and South Carolina. 

17 The tests in New York State are very easy. A typical one consists of a paragraph 
phrased in simple English. This is used as the basis for a series of extraordinarily easy 
printed questions on the information in the paragraph. Those who have completed the 
fifth pale need not take the test. Among those who have taken the test failures have 
been: in 1923, 21.4 per cent; 1924, 16.1 per cent; 1925, 17.8 per cent; 1926, 19.6 per 
cent; 1927, 20.66 per cent; 1928, 10.09 per cent; 1929, 10.84 per cent. Finla G. Craw- 
ford: “Operation of the Literacy Test for Voters in New York.” American Political 
Science Review (1931), 25:342-5. By 1942 the failures were only 7.48 per cent. 
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voting qualifications so that back poll taxes must be paid. In Alabama, for 
example, in order to qualify for voting one must pay all taxes due from the 
age of twenty-one, or from the date of taking up residence in the state until 
the age of forty-five, after which age the individual who is paid up is ex- 
empt from the poll tax requirement for voting. Veterans of all wars are 
exempt from poll taxes in Alabama. To vote in Virginia a person must have 
no taxes past due and the tax is cumulative but for only three years. Since 
Negroes are disfranchised by the devices mentioned above as well as by 
social pressures, the poll tax scarcely affects them and in practice it oper- 
ates only against white persons. It was, in fact, introduced when the Pop- 
ulist Movement of the 1890's, which had aroused the lower income groups, 
was sweeping the South and threatening the very existence of the Demo- 
cratic party in that section. ** The poll tax as a voting qualification is found 
only in one-party states of the “Solid South.” One-party states have a much 
lower percentage of citizens participating in elections than those in which 
two-party contests occur. In the presidential election of 1944 the states 
having the poorest record in terms of the percentage of the population 
voting were: South Carolina, 2; Alabama, 9; Mississippi, 9; Georgia, 11; 
Arkansas, 12; Virginia, 14; Louisiana, 15; Tennessee, 18; and Texas, 18. All 
of these states except Tennessee and Louisiana were then poll-tax states 1 
but the non-voting would seem to be due to the single-party condition 
rather than the poll tax and the abolition of that tax might have little effect 
on the percentage of the population who vote. Since the general election 
signifies little more than a ratification of the outcome of the party primary 
in a one-party state, the real contest takes place in the primary. In these 
one-party states several times as many voters go to the primaries as to the 
general election. ”° 


The Future of the Poll Tax 


It is unlikely that poll taxes will persist much longer as voting qualifications 
in any state. A significant trend is indicated by the fact that the poll tax was 
abandoned as a voting qualification by North Carolina in 1920, Louisiana 
in 1934, Florida in 1937, and Georgia in 1945. In 1943 the Tennessee legis- 
lature repealed the poll-tax requirement for voting but the Supreme Court 
of the state held the repeal unconstitutional by “some of the most extraor- 
dinary logic in the annals of American jurisprudence.” *! Since party or- 
ganizations may and sometime do pay the poll tax for selected persons the 
tax facilitates a vicious and arbitrary manipulation of elections, particularly 
of primaries, which, as we have seen, are the only significant elections in 
poll-tax states. In recent years a movement has been developing to outlaw 
the poll-tax voting requirements by Federal statutes. Such a measure has 
indeed passed the House of Representatives more than once but has been 

18 J. D. Hicks: The Populist Revolt (Minneapolis, 1931), pp. 253-4. 

19 The Gallup Political Almanac (Princeton, 1946), pp. 226-7. 

20 See Table 13 in V. O. Key: Politics, Parties, and Pressure Groups (2nd ed., New 


York, 1947), p. 362. 
21 Tbid., p. 519n. ’ 
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held up in the Senate by threatened or actual filibuster. A case testing the 
constitutionality of the poll tax may yet reach the Supreme Court of the 
United States. However, the growing pressure against it in the poll-tax 
states themselves will probably terminate it rather than a Federal statute, 
a United States Supreme Court decision, or an amendment to the Federal 
Constitution. 


Disqualifications 


In some states conviction of certain crimes such as treason, bigamy, de- 
falcation, perjury, arson, or embezzlement disqualify citizens from voting. 
In South Carolina, for example, the list of disqualifications includes bur- 
glary, obtaining money or goods under false pretenses, robbery, adultery, 
housebreaking, receiving stolen goods, breach of trust with fraudulent in- 
tent, and certain unnatural crimes. Most states disqualify the insane, idiots, 
and mental defectives generally. In some states “immoral” persons and the 
inmates of prisons and other public institutions are denied the suffrage. 
During the depression of the 1980’s there were even suggestions that per- 
sons on relief be disfranchised. This was prevented by the nature of our 
party system which functions largely through the competitive bidding of 
the candidates of major parties for the support of groups of voters through 
the candidates’s promise to promote policies that will satisfy these groups. 
Millions of unemployed were, however, automatically disfranchised by the 
loss of established residence as they migrated from place to place in search 
of work during the 1930's. 


Registration 


In order to ascertain officially before election day just who is entitled to 
vote, registration of voters has been established in every state except Arkan- 
sas, where it is prohibited by the state constitution, and in Texas, where 
the state constitution authorizes it in cities of more than 10,000 but where 
the legislature has never enacted the necessary statutes to inaugurate it. °° 
In states where the two-party system prevails the registration board is 
usually bi-partisan, but in one-party Southern states the board has been 
used as a party agency for disfranchising Negroes. Registration may be 
state-wide, as it is in thirty-one states, or confined to populous communi- 
ties, as it is, for example, in Ohio where it is required only in cities with a 
population of 16,000 or more. 

When first established, registration was required annually, as it still 
is in the states of New York and New Jersey. This is both inconvenient for 
the voter and expensive for the taxpayer, the cost averaging nearly one 
dollar per voter in New York City. Because of problems peculiar to the 
South, permanent registration has prevailed in many of the states of that 
section since early in the present century. Outside the South, in the early 
1920’s, a trend set in toward permanent instead of periodic registration, 


22 In Arkansas and Texas registration is considered unnecessary since the lists pro- 
duced by poll-tax administration give the equivalent of registration. 
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and a permanent type now prevails in thirty-nine states. Under such a 
system the voter’s name and record is set down on a card or loose-leaf form, 
and when he changes his address within the city he is permitted to transfer 
his registration without re-registering. Statistical examination has shown 
that from 5 to 15 per cent more voters are on the rolls under permanent 
than under periodic registration. Cities with periodic registration have 
been afflicted with serious election frauds while cities with permanent 
registration, such as Milwaukee, Omaha, Boston, Minneapolis, and Port- 
land, Oregon have had no scandals for many years. Experience has shown 
that a sound registration program requires (1) a central office of registra- 
tion in each city open the year around, (2) loose-leaf or card records, (3) 
opportunity for the voter to transfer, (4) correction of the lists by constant 
attention of registrars to death notices and utility installations, (5) atten- 
tion to transfer and to the failure of the registrant to vote over two-year 
periods, (6) house-to-house check when necessary, (7) identification of 
voter at polls by his signature, (8) permanent registration. * 


NON-VOTING 
The Burden of the Long Ballot 


Unquestionably American voters are summoned too often to the polls, have 
too many officers to elect and too many referendum issues to decide, with 
the consequence that they become surfeited with balloting. In this respect 
their electoral burden contrasts sharply with that of the British and con- 
tinental European voters. In a national election the British voter casts his 
ballot to elect just one member of the House of Commons at average inter- 
vals of about four years. He votes annually in electing members of county 
and borough (municipal) councils but elects no other officials and votes on 
no referenda. The typical American voter participates in frequent direct 
primary elections for nominating candidates for numerous national, state, 
county, township, municipal, school, and other offices. All this is merely 
preliminary to the regular election in which the candidates nominated 
at the primary election are again voted on to determine who is to be elected 
to office. Not long ago the Chicago voter was expected in a single year to 
register twice, to go to the polls five times and pass judgment on the can- 
didates for fifty offices. In some Illinois counties seventy offices were to be 
filled at a single election. The number varies from state to state, with 
twenty to thirty offices to be filled not uncommon. Primary ballots contain 
even more names. The initiative and referendum add still more to the 
burden of voting. For example, at a general election in Colorado an average 
of sixteen issues was submitted to voters who chose thirty public officials at 
the same election. The effect of the long ballot is made evident in the per- 
centage of the total vote cast for various offices in a California election in 
1984. The percentages of the total vote cast for various offices was governor, 


23 Joseph P. Harris: “Registration of Voters,” Encyclopaedia of the Social Sciences, 
Vol. XIII, pp. 218-20. 
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98.6 per cent; lieutenant-governor, 95.2 per cent; secretary of state, 89.4 
per cent; controller, 86.5 per cent; state assemblyman, 81.2 per cent. The 
vote on a referendum involving the sale of liquor was 83.7 per cent while 
that on another referendum was only 54.5 per cent. ?* Questionnaires 
sampling voters after a New York election as to whom they had voted for to 
fill certain specific offices revealed that 73 per cent were unable to recall. 
The voter tolerates this burden and indeed would resent the reduction of 
the burden because he assumes that he would lose his share in control of 
government by shorter ballots and less frequent elections. But the confus- 
ing complexity of this maze of primary and regular elections gives to the 
professional politician and the party machine their opportunity to manipu- 
late elections to the frustration of the democratic purpose. It has been said 
that the long ballot is the politician’s ballot, the short ballot is the people’s 
ballot. Judging by the higher percentage of voting abroad, our long ballot 
seems to be one of the causes of non-voting in the United States. 


The Extent of Non-Voting 


Statistical investigations indicate that indifference is the chief cause of 
failure to vote. Harold F. Gosnell tabulated the reasons given for failure to 
vote in 3,369 Chicago cases in 1923 and 649 in 1924. These data revealed 
that one-third of those who failed to register gave as their reason indiffer- 
ence to elections, one-sixth, sickness or absent from the precinct, and one- 
seventh professed ignorance or timidity concerning elections.” It is 
estimated that more than a third of the electorate habitually fail to partici- 
pate in presidential elections, and the percentage of non-voters is, of course, 
considerably higher in off-year congressional, state, and local elections. A 
greater percentage of men than women vote; the age group 40 to 70 has a 
greater percentage of voters than does any younger or older age group; 
whites turn out to vote in greater proportion than Negroes even where 
there are no racial discriminations of any kind; and voting percentages 
increase as educational and economic levels rise. 


Equalizing the Value of Votes 


Considerable non-voting is due in certain areas to a conviction of the futility 
of casting ballots in general elections. This is true particularly of the so- 
called one-party states. Voting is heavy where major parties are closely 
balanced and the voter feels that his ballot is really important and may be 
decisive. In the presidential election of 1944 Illinois had the best turnout 
at the polls of all states, with 53 per cent of the population voting. New 
Hampshire and New York tied for second place with 51 per cent each. 
Indiana and Nebraska were not far behind with 49 per cent. All of these 
states have the vigorous competition of a two-party system. *° The election 
of the president by the indirect method of the Electoral College induces 

24V. O. Key: Politics, Parties, and Pressure Groups, p. 555. 

25 Charles E. Merriam and Harold F. Gosnell: The American Party System (New 


York, 1940), pp: 410-11. 
26 Gallup Almanac for 1946, p. 226. 
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considerable non-voting. Campaigning for presidential candidates is con- 
centrated in doubtful states where voting is consequently stimulated. In the 
“sure” states, where the outcome is a foregone conclusion, voting receives 
little stimulus from campaigning. This situation might be changed by abol- 
ishing the Electoral College and electing the president by a simple ma- 
jority vote that would disregard state distribution. There is, however, no 
apparent popular interest in such a change and it might in practice tend 
to put the choice of a president in the power of a section more than at 
present. Another proposal would retain the Electoral College but give to 
the political parties in each state a share of the state’s presidential electors 
proportionate to the party’s share of the popular presidential vote cast in 
the state. This would tend to equalize the value of votes throughout the 
nation and might induce party organizations to make the campaign nation- 
wide instead of by states. 


Political Effect of a Light or Heavy Vote 


Public-opinion polls indicate that the elements constituting the Demo- 
cratic group-combination have a greater tendency toward non-voting than 
have those constituting the Republican combination. So well is this under- 
stood that predictions as to whether Republicans or Democrats will win 
a national election have been based on calculations of the percentage of 
the total electorate that would probably vote in an election. Thus a low 
percentage might indicate that many Democrats would stay at home and 
the chance of a Republican victory would thereby be increased. Northern 
Democratic leaders have consequently been particularly energetic in their 
efforts to obtain full registration and a heavy turnout at the polls. Repub- 
lican party leaders can concentrate on getting out the party vote on elec- 
tion day—generally not so much of a problem as that confronting the Dem- 
ocratic organization. But the assumption that a light vote can be depended 
upon to insure a Republican victory was discredited in 1948 when Presi- 
dent Truman was re-elected with only a light vote cast. 

Some writers have argued the advantage of maintaining a consider- 
able body of non-voters to constitute an electoral reserve that could be 
aroused in a crisis and induced to turn out and vote when very important 
issues pend. “Thus the citizen who is not identified with a party,” writes E. 
P. Herring, “who does not habitually participate in politics, and whose 
support cannot be counted on by any one group, is the agent that keeps 
politicians uncertain of power and therefore responsive to the current of 
opinion. If all men were good citizens in the sense of being participants in 
all contests they would have to act in practice like declared partisans. This 
would bring too many political contests to a danger point of intensity.” 27 


Stimulating Voting 


Concerted efforts to get out the vote have been made by civic and business 
organizations, newspapers, magazines, ministers of the gospel, and others, 
?7E. P. Herring: The Politics of Democracy (New York, 1940), pp. 32-3. 
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but their efforts have availed little. Even the League of Women Voters 
succeeds chiefly in reaching only the higher income groups who need less 
stimulation than others. The most successful efforts to arouse lethargic 
voters are still generally made by party organizations. The typical precinct 
committeeman, either in person or through voluntary or paid party work- 
ers, is likely to see that the party poll book is checked on election day as 
registrants vote and that laggard partisans are urged by telephone or per- 
sonal contact to vote. Abstract interest in good government has never been 
as potent in politics as the urge of politicians to capture the partonage, 
power, and prestige implicit in public office—all of which depend upon 
winning elections. “The very ‘wardheeler’ with his ‘gang,’” wrote Shailer 
Mathews, “is today, by some strange paradox of American politics, a guar- 
antee that government by the people shall not perish from the earth.” 78 


Compulsory Voting 


The highest voting records in democracies have been attained in those 
countries that have adopted compulsory voting. Thus in Belgium, Hol- 
land, Czechoslovakia, and Austria 90 per cent or more of the eligible voters 
have balloted in national elections. The idea of compulsory voting was 
incorporated in several American colonial statutes, but recent attempts to 
establish it in the United States have failed. The Kansas City charter of 
1889 provided for a poll tax to be levied upon every adult male to be remit- 
ted to all persons who voted at a general election. The Supreme Court of 
Missouri declared the provision to be discriminatory as an invasion of the 
citizen’s sovereign right of suffrage. Compulsory voting was made permis- 
sive by the constitutions of North Dakota in 1898 and of Massachusetts in 
1918 but in neither case did the legislature enact the necessary legislation 
to make the policy effective. The voters of Oregon and California have re- 
jected such proposals. The introduction of this system in the United States 
would revolutionize the primary function of the registration or election 
board. At present the citizen who seeks to vote must himself establish 
positively that he is entitled to vote. But under a system of compulsory 
voting, whenever an elector sought to avoid his legal duty of voting by 
denying his qualifications, the registration or election board would have 
to prove that he was a qualified elector. Among the difficulties of adminis- 
tering compulsory voting are the necessity of determining who are the 
voters to be compelled to vote, of officially notifying them, of determining 
valid excuses for failure to vote, and of determining the penalty for not 
voting. Moreover, as long as the ballot is presumed to be secret it is difficult 
to see just how the voter could be compelled really to vote and not just cast 
a blank ballot. 
28 Shailer Mathews: The French Revolution (New York, 1900), p. 10. 
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CHAPTER IX 


PUBLIC OPINION, PRESSURE GROUPS, AND 
THE PUBLIC INTEREST 


eB 


EASURED in round figures there are approximately 100,000,000 
eligible voters in the United States, each with the right to his 
own opinions. Out of this body of opinions must come the direc- 

tion and guidance for government. Indeed it is from this body of opinions 
that “the life of a nation must draw its sustenance.” ? But how are the 
desires of the entire electorate to be made articulate? It is utterly imprac- 
ticable for a group of this size to meet in a body on the village green and 
attempt to make opinions known vocally as is still done in a few small 
cantons in Switzerland where the male voters assemble once a year (the 
Landsgemeinde ) to decide public issues by a voice vote. Nor is it practi- 
cable for each member of the electorate in the United States to function as 
an independent political party and register his opinions accordingly. 
Actually, of course, “people are inclined to believe in company” as the 
Spanish philosopher, Ortega y Gasset, notes. We may hold to individual 
opinions but normally we assemble them into larger patterns and associa- 
tions and we find:them identifiable with the opinions and beliefs of others. 

Thus we find ourselves in company with those holding common 
opinions in a variety of ways. It may be through a professional organiza- 
tion, a pressure group, or a political party, but whatever the nature of the 
organization it may serve as a vehicle for coalescing individual opinions. 
The importance to government of the process by which individual opinions 
are merged is great. When persons of similar opinions are brought together 
by an organization such as a political party or pressure group their opinions 
may be expressed both in an orderly fashion and far more effectively than 
if they were acting individually. It is with these processes—the processes 
by which opinions are formed and travel to influence government that we 
are here concerned and we may take as our starting point a brief examina- 
tion of the nature of public opinion. 

1 José Ortega y Gasset: Concord and Liberty (New York, 1946), p. 16. 
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WHAT IS PUBLIC OPINION? 


Public opinion, speaking broadly, is a meeting of the minds of a large 
part of the community on a particular judgment or body of judgments. An 
essential element of public opinion is that it manifest itself as a conclusion 
or judgment held in common by a substantial segment of the community. 
The community, of course, may be the smallest village, a state, an entire 
country, or the whole world. 

Whether public opinion, to qualify as such, must represent only the 
collective conclusions of the entire community, that is to say a consensus— 
has been a much-disputed point. In certain cases there are cohesive ele- 
ments in the outlook of a community that tend to create unanimity of 
public opinion. Thus universal respect for certain fundamentals of the 
Constitution or the general observance of law in a community afford 
examples where public opinion comes close to representing a consensus. 
Jean Jacques Rousseau, the brilliant eighteenth-century political philoso- 
pher, believed in the unanimous concept of public opinion and that it was 
not divisible. On a constitution a strong case may be made in support of 
Rousseau’s thesis, for to have a government functioning successfully when 
there is fundamental divergence of popular thought on the constitution 
is almost unimaginable. ? Essentially, however, there are probably few 
if any subjects upon which the opinion of a community is in absolute 
accord. Even in time of war or serious national crisis we know that it is 
possible to have a small minority of dissenters. Today, therefore, the 
tendency is to regard public opinion as divisible. 


Public Opinion and Majority Rule 


There is some disposition to regard as public opinion only that opinion 
which represents the majority of the community, but this outlook has 
serious shortcomings. It is true that for want of a better system of making 
decisions we have taken over the principle of “majority rule” as the fairest 
expedient yet devised for carrying on representative government. And 
it is likewise true that the realization of “majority rule” as a procedural 
principle of a representative government depends upon the crystallization 
of public opinion. But it would be a mistake to conclude on this basis 
that public opinion is simply majority opinion. The opinion of minority 
groups is also a part of the grand composite we call public opinion, and 
indeed the end-product which results from the interaction of minority 
and majority opinion is public opinion. 

The divisible character of public opinion becomes more apparent to 


2 Carl J. Friedrich: Constitutional Government and Democracy (Boston, 1941), PP. 
160-1. The need for broad agreement on fundamental principles of government is a 
compelling one. “Concord,” writes Ortega y Gasset, “that kind of concord which 
forms the foundation of a stable society, presupposes that the community holds a firm 
and common, unquestionable, and practically unquestioned, belief as to the exercise 
of supreme power.”—Concord and Liberty, p. 19. 
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us as we examine the processes and workings of representative govern- 
ment. In a democracy there has never been and probably never will be 
complete unity of public opinion in the political sense. Despite difference, 
however, democracies have succeeded admirably in subordinating the 
conflict of opinion to a national purpose. Recently the term bi-partisan 
foreign policy has become a familiar word as representing an effort to 
reconcile differences of opinion in both major parties on important ques- 
tions affecting our foreign policy. Actually, of course, the idea of bi-parti- 
san cooperation is nothing new, for on the home front a large part of 
our legislation results from the operation of a bi-partisan domestic policy. 
The highly controversial Taft-Hartley Act which was so strongly opposed 
by labor organizations was re-passed over a presidential veto—a feat 
which practically always requires bi-partisan support in Congress. More- 
over, even where a legislative program is pushed through Congress largely 
through the support of one party, the end-product has almost always 
been sculptured in part by the opinion of the opposition party. Amend- 
ments are tacked on, compromises are forced, and in some cases the end- 
product is barely recognizable as the measure that had originally been 
introduced. Indeed as Britain’s great Prime Minister, Benjamin Disraeli, 
once summed it up: “The temper of one leader has to be watched, the 
disposition of a third to be suited; so that a measure is so altered, re- 
moulded, remodelled, patched, cobbled, painted, veneered, and varnished, 
that at last no trace is left of the original scope of the scheme...” ® Thus 
the end-product that comes out of the legislative grist mill really repre- 
sents an amalgam of all opinion and not simply majority opinion. 

Stated briefly, the one compelling area of agreement of public opinion 
in a democratic society is in the adherence to certain fundamental elements 
of constitutionalism—that is, belief in government which operates in 
accordance with well-defined constitutional principles. We must be in 
general agreement on the rules to be followed no matter what specific 
policy or program is being advocated for our government. One of the 
axioms of our constitutional system as it has evolved, for example, is that 
political decisions are made on the basis of majority rule, but we insist 
at the same time that the right of the minority to become the majority 
shall not be impaired. The idea of keeping the channels of communication 
open to the minority—free speech, freedom of assembly, and a free press 
—is one of the sacred principles of constitutionalism in the United States, 
and this constitutes one element of constitutional government upon which 
public opinion must be in concord. 

Outside of the area bounded by principles of constitutionalism, public 
opinion may be divisible along many lines. Opinion may be divided on 
immediate economic and social policies in a democracy, and indeed may 
even divide quite sharply over broad principles of economic organization, 
as witness the division of opinion in Great Britain on the mild nationaliza- 


* Quoted in William Monypenny and George E. Buckle: The Life of Benjamin Dis- 
taeli (New York, 1914), Vol. III, pp. 107-8. 
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tion program. Public opinion then, may be divided, and while it is an 
indispensable feature of popular government based upon majority rule, 
it is an over-simplification to say that public opinion is merely majority 
opinion. Public opinion makes possible the conduct of government upon 
a majority rule basis, but it is perfectly clear that public opinion on most 
issues represents something more than an ascertainable body of opinion 
which we may readily identify at a given moment as majority opinion. 


Analyzing Public Opinion 

Besides speculation on the nature of public opinion, an increasing amount 
of attention has been devoted to the problem of how public opinion works 
and how it may be influenced. As autocracies and strict monarchies 
gradually gave way to systems of representative government, where the 
popular will rather than a select few or a single individual determined 
governmental policies, it was only natural that men should become deeply 
concerned with the factors that bring about consensus or a common 
measure of agreement. In England Edmund Burke, doubtlessly affected 
by the French Revolution, was early concerned with the means whereby 
a common belief or conclusion is reached and maintained. In the United 
States much of the investigation on public-opinion analysis has followed 
a psychological approach to the subject. Walter Lippmann, who did a 
great deal to stir up interest in the subject in this country by the publica- 
tion of Public Opinion in 1922, stressed psychological factors as well as 
the divisions in opinion. There has also been heavy emphasis in the United 
States upon the study of pressure groups as instruments and molders of 
public opinion. In close alliance with the investigation of pressure groups, 

the study of propaganda and the methods of propagating beliefs has been 

steadily pushed. And finally there has been heavy emphasis in the United 

States on the testing of public opinion through the development of polling 

techniques, both with the view of finding out what people believe and 

why they hold to their beliefs. 

That the study of the workings of public opinion is vitally important 
few would doubt. The role of public opinion in representative government 
is not to be denied. Nor may we brush aside the fact that the manipulative 
and skillful use of propaganda in influencing public opinion presents a 
powerful challenge to democratic government, for the use of propaganda 
may be aimed at bad as well as good objectives in government. We may 
well agree with Lord Palmerston that “opinions are stronger than armies, 
and that “opinions, if they are founded in truth and justice will in the 
end prevail” but we also know that opinions may sometimes be misguided 
by the cunning use of propaganda and that in our own time this technique 
has been used to swing people from the central avenue of truth down 
the side-streets to the police state. 

There has been far too much generalization about public opinion. To 
many observers it may appear erratic, without settled aims and purposes, 
or as Sir Robert Peel once described it: “that great compound of folly, 
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weakness, prejudice, wrong feeling, right feeling, obstinacy and newspa- 
per paragraphs which is called public opinion.” But the fact remains that 
it is the energizing force of representative government without which 
no truly democratic government can exist. “The essence of the State,” as 
Bertrand Russell remarks, “is that it is the repository of the collective force 
of its citizens.” Public opinion constitutes a large part of this collective 
force and, if a better understanding of it is to be secured, we must know 
something of the media through which public opinion both influences 
and is influenced. 


THE ROLE OF PRESSURE GROUPS 


At the base of our political society lies the diversity of interests which 
have resulted from various economic and professional specializations. 
Here also one discovers divisions which stem from religious, racial, and 
sectional differences. Inevitably, under such circumstances, the lack of 
homogeneity of interest on all matters affecting society leads to a natural 
desire for the expression of special interests by various segments of 
society. These segments are composed of people or groups having com- 
mon interests who simply desire to press for their own program and 
policies through individual organizations devised for this purpose. The 
name commonly ascribed to such organizations in the United States is 
pressure groups. 

The operation of a pressure group and its aim and objectives need not 
be as generally incompatible with those of society, as many are prone 
to believe. Pressure groups do, of course, often selfishly pursue a course 
of action which is not in the best interests of society as a whole. But the 
work of a pressure group may, as we shall see, be most helpful in legislative 
matters. Moreover pressure groups, because they tend to fill a vacuum in 
our political system, render a valuable service by helping to make repre- 
sentative government more responsive to public opinion. 

Pressure groups, in effect, might be likened to a kind of government 
operating within the larger government of society as a whole. The larger 
pressure groups such as the American Farm Bureau Federation hold con- 
ventions to adopt policies. Moreover, they even have their own systems of 
representation for choosing delegates to meetings where questions of 
policy will be threshed out. In this way factional differences within pres- 
sure groups are adjusted and compromised so that by the time a group is 
ready to put its case before the legislature of the government its objec- 
tives are quite sharply defined. Thus a large part of the conflict of interests 
is already resolved by the interest groups themselves by the time they 
carry their cause before the formal machinery of government to secure 
action. The preliminary settlement of family quarrels among. interest 
groups does much to ease the burden of the legislative branch of govern- 
ment, for it obviously cuts down the volume of dissension with which 
the latter must deal. It then remains for government to weigh the demands 
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of competing interest groups and transpose them into statutory policies. 
In essence the vast network of pressure-group organizational machinery 
in the United States has come not only to be important as a supplement 
to the functioning of formal institutions of government such as Congress, 
but it has also been a formidable factor in steering the course of develop- 
ment of our political party system. 


Pressure Groups and the Bi-party System 


The diversified character of the American economy has, no doubt, helped 
to create conditions which accelerate the spread of organized pressure 
groups. Similarly the size of the country with its regional differences and 
large representations of nationalities and religious cultures has been con- 
ducive to the development of interest groups. Whatever the reasons, how- 
ever, it is an established fact that interest groups were organized very 
early in this country. * The National Association of Cotton Manufacturers, 
though not the first in the field by any means, was organized in 1854, 
the National Grange (an organization of farmers) was founded in 1867; 
and in two decades following the Civil War an abundance of organiza- 
tions sprang into being such as farmers groups seeking to curb railroad 
rate abuses or hoping to secure governmental control of grain elevators. 
Not until the present century, particularly since World War I has the 
pressure-group movement reached its full stature, but for well over a 
century interest groups have influenced the architecture of American 
politics. 

The structure of American government with its system of separation 
of powers, checks and balances, and unitary executive, has been a stabil- 
izing factor in keeping a two-party system in the United States, as most 
students of government will agree. But the elaborate machinery of organ- 
ized pressure groups that has developed in this country also deserves a 
strong share of the credit for preserving the two-party system. In countries 
such as France where a multi-party system exists, the multiplicity of 
political parties makes possible more specific commitment to a special 
interest group than either major party in the United States would be 
prepared to undertake. Should a major party in the United States commit 
itself as completely to one special group as some parties do in European 
countries having a multi-party system, it would doubtlessly alienate other 
groups from which it derived political support. In multi-party countries, 
the pressure group is not as important as it is in the United States because 
the large number of parties makes possible a graduated scale of political 
choice to the voter. The European voter, in other words, can more readily 
identify himself with a party that comes closer to representing his specific 
interest than he can in the United States where the major parties do not 
narrow down the interest range as sharply. In a sense, a multi-party system 
which gives a voter more opportunity to identify himself with a party 


4See “The Background of Group Pressures in the United States.” Annals of the 
American Academy of Political and Social Science (1935), 179:1-67. 
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whose policies are closely tuned to his own views has certain advantages. 
But it also has its penalties. Experience with the multi-party system has 
demonstrated that its divisive influence may lead to an undesirable insta- 
bility of government. Where no one party can muster enough support to 
form a government, the solution must necessarily be coalition government 
with all the uncertainties the latter entails. The average government in 
France under the multi-party system between the two World Wars lasted 
about seven months and in the three years following the liberation of 
Paris in the summer of 1945 there were thirteen different ministries. 

In the United States the proliferation of pressure groups has displaced 
the need for a multi-party system because the individual special interest 
organizations work within the major parties to achieve the ends they 
desire. The presence of interest groups operating within our political 
parties as well as inside our formal government structure has tended to 
keep the two-party system intact and has probably helped us to avoid 
some of the attendant confusion of a multi-party system. 

At the same time it should be borne in mind that the two-party system 
in the United States, although influenced by pressure groups, has in turn 
had a bearing on the growth of interest group machinery. As Professor Key 
notes: “In a negative way American political parties stimulate the forma- 
tion of pressure groups.” * Our major parties do not, as we noted earlier, 
commit themselves unequivocally to any special interest group for fear 
of alienating other constituent elements in the party. Thus pressure 
groups form an intricate part of the over-all machinery through which 
the impulses of public opinion make themselves felt in governmental 


policy. 


PRESSURE-GROUP TECHNIQUES 


With some appropriateness, the United States is occasionally referred 
to as a “pressure group” democracy. Scattered throughout the nation are 
several thousand organizations, each of which hopes to induce those in 
control of our governmental machinery to adopt policies favorable to 
its cause. Pressure groups may work at the local level—they may, for 
example, seek to influence a city council, or they may direct their efforts 
toward state legislatures. In Washington the representatives of pressure 
groups are to be found in tremendous force, where special interests seek- 
ing favor with Congress range from bolt-and-nut manufacturers to cran- 
berry and peanut-butter producers. 


Lobbying 
The term “lobbying” is applied to the practice of influencing legislation 
through persons who are not members of the legislative body. Lobbying 
may be done by an individual representing a larger group or it may be 
practiced collectively by a group of persons. The term is derived from 
5V. O. Key: Parties, Politics, and Pressure Groups (New York, 1947), p. 177. 
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the fact that in the development of the practice it used to be quite com- 
mon for persons representing interest groups to do some of their persuad- 
ing in the lobbies adjacent to legislative chambers. Practitioners of lobby- 
ing understandably acquired the name “lobbyists.” Actually, the real work 
of lobbying is now done not in the legislative lobby but in places that may 
be either near the nation’s capital or remote from Washington at what 
might be called the grass roots level. 

Nor is modern lobbying today confined to the exercise of influence on 
legislators and legislative bodies alone. A large portion of the time and 
effort of lobbyists is directed toward administrators and administrative 
bodies. Administrative agencies not only make rules and regulations which 
directly effect pressure groups, but they also make legislative recommen- 
dations to Congress which are based upon their experience. Thus some 
lobbyists urge administrators to change a regulation or to help them 
secure a statutory change in Congress. 


Types of Lobbies 

During World War II (1944), it was estimated that there were 12,000 
lobbyists in the nation’s capital, more than double the number in the 
profession five years earlier. * Roughly speaking, the distribution of the 
bulk of lobbying activities falls into three main categories: business, labor, 
and agriculture. Thus about three million factories, stores, and various 
other businesses in the United States belong to one or more of 11,000 
business organizations such as the Chamber of Commerce, and there are 
2,800 trade associations actually representing business in Washington. * 
The thirteen million persons belonging to labor organizations are repre- 
sented by an impressive array of lobbyists and of more than one hundred 
organizations in the country representing farmers, a large number of the 
more powerful ones such as the American Farm Bureau Federation main- 
tain continuous lobbying operations in Washington. In addition there 
are several hundred miscellaneous organizations such as peace groups, 
research associations, religious associations, and welfare groups, many of 
whom maintain lobbyists in Washington or at least indulge in lobbying 
activities at specific times. Finally, a newer lobby perhaps, but certainly 
not one to be ignored, is that which seeks to look after the interests of 
various departments and bureaus of the government itself. Each of the 
Federal departments and many of the specialized agencies of government 

6 Baltimore Evening Sun, January 19, 1944. In 1939 the number of lobbyists in 


Washington was set at 6,000 by one newspaper correspondent. See Kenneth G. Craw- 
ford: The Pressure Boys (New York, 1939), p. 3. te . , 

7 Interesting accounts of lobbies and lobbying activities may be found in D. C. Blais- 
dell: Economic Power and Political Pressure, Temporary National Economic Commit- 
tee, Monograph 26 ( Washington, D.C., 1941). See also Stuart Chase: Democracy 
Under Pressure (New York, 1945). The operations and organization of a s ecific pres- 
sure group are examined in E. E. Schattschneider: Politics, Pressures, and the Tariff 
(New York, 1935), and an interesting recent article also on a specific pressure group is 
Alexander F. Crosby: “The Real Estate Lobby.” American Mercury (1947 ), 44:287-93. 
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such as the independent commissions maintain a type of lobbyist “on the 
hill” (the Capitol) who is expected to advise on legislative matters and 
work for or against bills which his agency is interested in. Even the White 
House has its own group of representatives who function outside of 


Congress in much the same capacity as lobbyists who are hired by private 
enterprise. 


Who Are the Lobbyists? 


A large number of persons in the lobbyist profession are lawyers. There 
are in Washington over 5,000 lawyers—more in proportion to the size 
of the city than in any other metropolitan center of the world—and the 
majority of them are engaged in some form of lobbying. Also well repre- 
sented in the lobby profession is the ex-congressman. Former members 
of the Senate or House, particularly those who have served many years 
in either chamber, are often skillful and effective lobbyists because of 
intimate contacts in the national legislature as well as their wide knowl- 
edge of legislative processes. In many cases lobbyists are persons with 
high technical or professional competence who rank as authorities in their 
specialty. 

It is a matter of common knowledge that the remuneration of some 
lobbyists is indeed attractive—occasionally running as high as $100,000 
a year. To determine the average salary of a lobbyist is difficult even 
though lobbyists must now register and file statements on their salaries 
and expenses. For the first quarter of 1948 the Department of Justice 
reported that 190 lobbyists had received annual salaries totaling well over 
a million dollars and had received “substantial” expense accounts.’ * This 
would place the average salary in this group somewhere between $5,000 
and $6,000. But many lobbyists do what is termed “piece work,” that is, 
they simply devote their time and energies to a specific task, and once this 
is completed they are free to turn their efforts elsewhere. The estimate, 
therefore, that a full-time lobbyist receives about $15,000 annually is 
probably a reasonable approximation. 


Lobbyists in Action 


The character and practice of lobbying have undergone a tremendous 
change in the past fifty years. Gone from Washington is Pendelton’s Palace 
of Fortune—famed as a gathering place for lobbyists who stalked their 
quarry there in the second half of the last century and known to its fre- 
quenters as the Hall of the Bleeding Heart. Gone also from the Washing- 
ton scene are such colorful personalities as Sam Ward, the generally 
acclaimed King of the Lobby, whose fabulous parties and gastronomical 
orgies have now become legendary. Lobbying, in the course of its trans- 
formation, has discarded much of the crudity with which it was associ- 
ated in an earlier day. The cartoon depicting a swollen, greedy figure buy- 
§ Baltimore Sun, April 19, 1948. 
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ing the vote of a cringing congressman with a heavy bag of money may 
still make blood pound through the veins of an avid reader of the Com- 
munist Daily Worker, but it is no longer a valid characterization of 
lobbying. 
i The problem of the lobbyist is really that of “the engineering of 
consent,” to borrow a phrase from Professors Odegard and Helms. To do 
this the modern lobbyists cannot simply use one set formula. In the past 
their predecessors often employed the “buttonhole” technique of per- 
suasion—a form of direct approach which was effective then and still is— 
but not in all cases. Today the skilled lobbyist may decide that the wisest 
course is to stir up the grass roots first, at a point far removed from 
Washington, and await developments. In general there are four or five 
basic methods of lobbying, each adaptable to several variations. A simple 
and often most effective method of lobbying is that which depends upon 
personal friendship. In this case a lobbyist who is respected personally 
and speaks for a reputable organization may enjoy extraordinary success 
in getting across what he wants from Congress or an administrative body. 
The Railroad Brotherhoods and certain farm organizations have often 
relied upon this technique. Some lobbyists rely heavily upon selective 
pressure from the grass roots to accomplish their purpose. Thus persons 
of influence in a congressman’s district are instructed to turn the screws 
on their representative at the proper time either by letter, personal contact, 
or perhaps by means of a statement expressing the collective views of 
several prominent people in the community. A related technique is that 
which concentrates upon bringing a deluge of mail and telegrams from 
a congressman’s constituents urging a stand on specific legislation. The 
latter method, of course, is somewhat indiscriminate and is a high-pressure 
technique that relies upon volume of response to bring a congressman 
around. Occasional checks made by congressmen on this type of lobbying 
have often revealed that telegrams are sent without the authorization of 
the persons whose names they bear, and sometimes even without their 
knowledge. The mail order and telegram variety of lobbying is undoubt- 
edly effective, but it has also probably been overplayed in recent years 
and may not be quite as dependable as formerly. ; 
The use of the visiting delegation as a means of lobbying is a device 
not yet wholly abandoned, but most observers agree that its usefulness is 
limited, and that legislators do not respond well to this type of pressure 
particularly if the overtones of intimidation and belligerency are present. 
Most difficult to assess of all types of lobbying is that which is sometimes 
referred to as “plush-horse” lobbying. The latter is built around social 
entertainment. Lobbyists are no doubt more skillful than they used to be 
as well as more discreet in using this technique. Some still maintain luxuri- 
ous residences or expensive hotel suites where they entertain congressmen 
and they unquestionably take advantage of this type of fraternization 
not to talk business, but to ripen their personal contacts. Just how effective 
these nocturnal frivolities are in having any subsequent bearing on spe- 
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cific legislation is difficult to measure. Obviously they have some, but how 
much is a matter of conjecture at best. 


LOBBYING AND PROPAGANDA 


Our discussion of the techniques of lobbying reveals that a large part of 
this work consists of shaping and influencing the climate of opinion out- 
side of Congress—at the grass roots levels. Thus many lobbyists operate 
by planting an idea among groups in a certain area or perhaps among 
people generally throughout the entire nation. A public-utility lobby, for 
example, may disseminate an idea through a vast number of modern 
communication devices in the hope of inducing a favorable public atti- 
tude. Now the theory behind such a strategy in lobbying is that, if an 
idea is skillfully planted and cultivated, it will eventually germinate and 
enable the lobbyist to reap the desired legislative harvest. Our concern 
with this procedure, of course, lies in the enormous use of the press, radio, 
and specialized propaganda devices which lobbyists use as mediums for 
mobilizing favorable opinion. 

It is obvious that if widespread public support or sympathy can be 
obtained for the policies of a special interest group, the task of the lobbyist 
to nail down a legislative program becomes infinitely less difficult. In 
recent years the growing recognition that wide public support is a power- 
ful ally in influencing legislation has prompted lobbyists to exploit the 
communication channels for reaching the public. 

A large part of this type of lobbying is carried on under the guise of 
public-relations work and is charged off as advertising. But radio programs, 
newspaper advertisements, and television broadcasts seeking to win 
public favor can be mighty effective instrumentalities of lobbying. And 
the attractive pamphlets and other printed publications which interest 
groups cause to be published and distributed are also a form of lobbying, 
though again often passed off as advertising. Under the Federal Regula- 
tion of Lobbying Act, articles or editorials “caused to be published” must 
be reported, yet experience with this law shows that only about one out 
of eight lobbyists registers such attempts to lobby in his reports. Much 
the same result is indicated where lobbyists or lobbying organizations 
attempt to try their own cases before the bar of public opinion through 
press advertisements, radio, or pamphlets, on a controversial legislative 
proposal. Such measures are frequently charged to routine advertising 
costs and not reported under the Lobbying Act, though they are, of course, 
a subtle form of lobbying. 

Lobbying through the press, radio, pamphlet, and other forms of com- 
munication is not inherently bad, but when carried on in various forms 
of disguise it has certain unwholesome results. Lobbying of this nature, 
in short, exposes the body public to propaganda, the origins of which 

individual members of the community may be quite unaware of because 
of the subtleties employed in putting it across. 
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What Is Propaganda? 


Propaganda, just as pressure-group activity, may serve as a positive force 
for good in democratic government and should not be adjudged as neces- 
sarily pernicious. The term itself has an unfortunate connotation, both 
because of its intimate association with Fascism, Communism, and the 
rise of dictatorships, and the ill-founded but widely entertained notion 
that it always entails a perversion of truth. 

The term “propaganda” is an old one. It was used in the name of an 
agency founded by the Catholic Church late in the sixteenth century 
whose chief purpose was the propagation of the faith in non-Catholic 
countries. ® Thus the history of propaganda concerns the dissemination 
and transmission of ideas. With the advance of democracy, broader edu- 
cational facilities, increased literacy, and improved communication chan- 
nels, along with accelerating demands for social change, the place of 
propaganda has assumed ever-greater importance. 

To understand the workings of propaganda, we may obtain some help 
from the analysis of Harold Lasswell who defines it as “the management 
of collective attitudes by the manipulation of significant symbols.” ’? 
Under this interpretation propaganda is simply the tool that is used to 
influence collective attitudes. Moreover it matters not whether the moti- 
vation which impels the use of propaganda is selfish or non-selfish. We 
have noted that there is a strong tendency to identify propaganda with 
sly, sleight-of-hand cunning to disseminate falsehoods, but certainly this 
need not always be the case. The propagandist may propagate the noblest 
objectives with the general welfare as his motive. And in seeking to man- 
age collective attitudes the propagandist with unselfish aims may even 
take certain liberties with the truth in presenting his propaganda, or 
soft-pedal matters that would have a negative effect on his propaganda 
and highlight only those of positive value. On the other hand the propa- 
gandist may be unimpeachably honest. No matter which course is fol- 
lowed, however, he who would attempt to influence collective attitudes 
by such means is a propagandist. Thus propaganda may be inspired by 
the noblest or the basest of motives and it may be presented with the most 
complete regard for truth and honesty or with but slight regard for either. 


The Tools of Propaganda 


The dissemination of propaganda, irrespective of its nature, is accom- 
plished by means of “significant symbols.” We all know that words are a 
form of symbol and that different words evoke different kinds of response. 
The reason for this, of course, is that through our training we have learned 
to respond in certain ways to different words and to different combina- 
tions of words. But even within a society enjoying a common language 

® See Harwood L. Childs: An Introduction to Public Opinion (New York, 1940), 
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the same words may not have universal meaning nor convey the same 
thought. The words “Wall Street” or “malefactors of wealth” will not 
convey the same meaning to every group nor will they bring about the 
same response, just as the words “labor racketeers” will not have universal 
meaning or precipitate uniform reaction when used in different settings. 
The background, training, education, economic status, and prejudices of 
a people along with many other factors make them susceptible to various 
kinds of propagandistic appeals. Thus the careful choice and arrangement 
of words enhance the success of propaganda in seeking to manage col- 
lective attitudes. 

In foreign affairs we need only follow the daily newspaper to see 
for ourselves the intricate effect of words as symbols and their role as 
tools of propaganda. Even between nations using the same common 
language, words and phrases may have a different connotation, as thousands 
of American G.I.’s who were stationed in Great Britain or Australia during 
World War II can readily testify. And where countries do not speak the 
same tongue, problems arise in the translation of deliberations by inter- 
national bodies, when propagandists sometimes take subtle advantage in 
coloring the translations or giving them different emphasis, thereby 
managing to sway domestic reception in the desired manner. 

Words, of course, are by no means the sole instruments of propaganda. 
To verbal symbols and catchy slogans must be appended several other 
possibilities which may be used as facets of propaganda. Propaganda, 
though we may be reluctant to admit it, does evoke non-rational responses. 
When the recruitment radio program sponsored by the United States 
Army Air Forces opens and closes to the strains of a Sousa march, it is not 
an inadvertent choice. No one would think perhaps of starting such a 
program with Claude Debussy’s “The Afternoon of a Faun,” anymore 
than one would conceive of opening an American Legion or D.A.R. 
(Daughters of the American Revolution) program with “The Interna- 
tionale” of the U.S.S.R. Thus the deliberate selection of music may be 
undertaken by the propagandist with the specific aim of exploiting the 
psychology of human behavior. 

In another vein propaganda may make use of visual symbols. Thus 
the hammer and sickle, a drawing of Uncle Sam, or an untold number 
of other familiar figures may be employed as part of a propaganda cam- 
paign to secure a negative or positive response. 

Wherever propaganda is used its success depends upon its being 
geared and adapted to work on the known attitudes of a people or a 
particular group. There are, as we have seen, certain symbols to which 
various groups within society have been conditioned to respond. Cultural, 
religious, professional, economic, social, and many other groups habitually 
respond in certain fashion to particular symbols because they have been so 
trained and conditioned. The task of the propagandist consists in first 
learning what these attitudes are, and then selecting symbols accordingly 
so as to utilize existing attitudes to support the idea favorable to his 
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purpose. It is often advantageous to the propagandist to present his case 
in such a manner that “cultural attitudes will be organized toward it.” 
Thus during World War II, propagandists in the Soviet Union made 
extensive use of posters and other visual imagery showing Russian heroes 
far back into Tzarist history to rekindle the flame of patriotism, and they 
also played up the works of former literary and musical luminaries such 
as Dostoevsky and Tschaikowsky to the same end. And most significant 
of all, perhaps, in illustrating the adaptation of propaganda to cultural 
heritage and tradition, was the campaign undertaken in the Soviet Union 
to bring about a reconciliation of the government and the Orthodox 
Church. 

In analyzing the use of propaganda there can be little doubt that what 
one observer terms “cultural fixations” are indeed important and that 
“if a propagandist can identify the opinion he desires to fix with an element 
in the tradition of a population, he is likely to succeed.” This explains why 
propagandists in seeking to strike a responsive chord revert again and 
again to established tradition and practice, and as Professor Key observes, 
“formulate their program in terms of the accepted values of the group.” 7 
Customs and traditions do change, however, and some field-tested symbols 
lose their potency or fail to spark any reaction at all. Politicians campaign- 
ing on the hustings in American politics who once could rebut programs 
with some success by stating that they were the product of theory-minded 
professors can no longer rely on this technique of ridicule. The starry- 
eyed professor, replete with mortar board and gown who was cartooned 
so often as a conjurer of quack reforms appears to have outlived his use- 
fulness as a device of the propagandist. There are always new ones to be 
invented, however, and the propagandist must, if he is to succeed, stay 
abreast of alterations that occur in thought and tradition—both those that 
involve simple shifts and others of a more profound nature. The tremen- 
dous movement of people from farms to metropolitan centers, for example, 
has created an entirely new situation in the United States, and as Ralph 
Turner argues persuasively, it may result in great change of the cultural 
habits of a large segment of the population.” The use of propaganda, 
therefore, calls for the maintenance of a keen sensitivity to each successive 
change which affects attitudes; and the propagandist whether possessed 
by selfish or non-selfish motives must be alert to these changes if he is to 
succeed. 


Propaganda Channels and the Public Interest 


Propaganda can, as is demonstrably clear, be used to disseminate false- 
hoods and misrepresentations. That society will in the end be able to 
discriminate between patent falsehoods and opinions founded upon truth 

11 V. O. Key: Politics, Parties, and Pressure Groups, p. 427. 

12 Ralph Turner: “Culture, Change, and Confusion.” Public Opinion Quarterly 
(1940), 4:579-600. It is interesting to note that from 1940 to January 1, 1947, the 
Census Bureau and the Bureau of Agricultural Economics report that 2,996,911 per- 
sons have left farms, a loss of 9.8 percent in the total farm population. 
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is one of the major premises upon which we pin our hopes in democratic 
government. But we do know that truth and objectivity on the issues 
facing society are often difficult to obtain for a variety of reasons. Not 
only may propaganda be skillfully masked and difficult to detect when 
propagated directly or indirectly by special interest groups, but in the 
transmission of ideas and reporting of factual information, instrumentali- 
ties of a quasi-public character such as newspapers, radio, and the movies 
may propagandize by deliberately seeking to influence collective atti- 
tudes. 1% Daily metropolitan newspapers in the United States have an 
aggregate circulation of 40,000,000 copies. In many cases these papers 
are read by more than one reader and when the circulation of weekly 
or semi-weekly papers is added, the total number of potential readers is 
indeed impressive. !* Forthright opinion on an editorial page with due 
regard for facts, of course, is desirable if we are to maintain the tradition 
of a free press. But the ownership of newspapers, the dependence of news- 
papers upon advertising for financial support, and the fact that the facili- 
ties of the press are not easily accessible to many groups, raises perplexing 
problems. One cannot help but have some misgivings today over the fact 
that the percentage of “one-newspaper towns” has grown, and that there 
are larger newspaper chains as well as larger organizations of publishers. 
It is not only the well-known methods of propagandizing in the press with 
which we need be concerned, such as editorializing in news columns, giving 
certain items more prominence than others, suggestive headlines, or even 
the flagrant distortion of the facts. These are matters of serious conse- 
quence which we look to the vigilance of public opinion to detect and 
discount accordingly. But the fact that the control of the press is retained 
by a relatively small group and that it is a medium affected with a deep 
public interest—indeed an institution of quasi-public character—suggests 
that a strong responsibility should attach to publishers for faithful and 
objective news reporting.’ 

The same arguments for objectivity and truthfulness in a nation’s 
press apply with equal force to radio, the movies, and other instruments 
of communication through which ideas are transmitted. Thus it is evident 
that the channels of communication are institutions of vital concern when 
we are dealing with propaganda. The communication facilities are the 
means through which the individual members of society are reached and 
as such are agencies whose conduct is a matter of grave public concern. 

Also a question involving communication facilities that is a matter of 
direct public concern is government reporting itself. Professor E. P. Herring 
divides government publicity, that is to say public information which the 


8 For a comprehensive treatment of this subject see Ralph D. Casey: Propaganda, 
Communication, and Public Opinion (Princeton, 1946). 

™ See Malcolm M. Willey: “Communication Agencies and the Volume of Propa- 
fay The Annals of the American Academy of Political Science (1935), 179:177-86, 

4-200. 

*° On the obligation of the press see Arthur Krock: “The Press and Government.” 
The Annals (1935), 182:166. For a critical appraisal of American newspapers sec 
Gerald Johnson: “Great Newspapers, If Any.” Harpers (1948), 196:538-46. 
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government distributes itself, into two categories: (1) information whose 
purpose is to advertise services offered by a particular government agency; 
and (2) publicity designed not only to solicit support for an agency, 
but also for the policies with which it is concerned. *° On an increasing 
scale government agencies have been disseminating reports covering a 
great many subjects. The majority of these reports are highly useful to 
farmers, business men, and other groups. In one year alone, the Depart- 
ment of Agriculture distributed 50,000,000 publications including peri- 
odicals. 1? While these reports enjoy a steadfast reputation for accuracy, 
there has been some criticism particularly since the end of World War II 
that government agencies are increasingly reluctant to release informa- 
tion concerning the public business—a circumstance that was roundly 
denounced by the American Society of Newspaper Editors and resulted 
in the creation of a special inter-departmental committee to study the 
problem. 18 That the government, of course, exercises a public trust in 
the matter of disseminating official reports is perfectly obvious, and it 
hardly need be added that in the performance of its duties under this 
trust a democratic government bears a heavy responsibility for fairness 
and objectivity. Indeed as Professor Herring poignantly observes: “We 
cannot view with equanimity a development which places great powers 
of persuasion in the administrative branch and brings no countervailing 
force on the other side.” 1° 

In our discussions of pressure groups, lobbying, and propaganda we 
have seen that all three are justified under a democracy, and that further- 
more the authority for the existence of all three may be found in a funda- 
mental civil rights guarantee of the Constitution itself—the right of peti- 
tion. The right of existence for these devices which mold public opinion, 
therefore, may be clearly upheld under our constitutional system. In the 
operation of these devices, however, we have already contacted some 
matters where the techniques employed become questions of vital inter- 
est to society. Thus while not denying the right of pressure groups, lobby- 
ists, and propagandists to operate, society has found it expedient and 
desirable to experiment at least with legislation which prescribes certain 
conditions as to their mode of operation. 


REGULATING PRESSURE GROUP ACTIVITY 


Although proceeding at a slow pace, the regulation of pressure-group 
operations in the United States has made a modest beginning. In a sense 


16, P. Herring: “Official Publicity Under the New Deal.” The Annals (1935), 
179:167-75. 

17 See T. Swann Harding: “Genesis of One Government Propaganda Mill.” Public 
Opinion Quarterly (1947-8), 11:227-35. 

18 See James E. Warner: “The Ban on Embarrassing Information.” New York Herald 
Tribune, October 30, 1947. 

19 E. P. Herring, The Annals, 179:172-7. For a trenchant analysis of the problems see 
also Joseph T. Klapper: “Mass Media and the Engineering of Consent.” American 
Scholar (1948), 17:419-29. 
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the development of pressure-group regulation has been not unlike that 
which has been applied to political parties. Early in our history, a party 
was thought of as something comparable to a private club—a sort of 
voluntary association of voters. In the course of their evolution, however, 
parties, as we shall note presently, gradually became subject to public 
regulation. Methods for the nomination of their leaders were prescribed 
by government, ballots came to be printed by the government instead of 
by the parties themselves, and many other party activities fell within the 
purview of government regulation. What happened in short was that 
party activity came to be identified with a public interest. 

Identification of pressure-group activity with the public interest has 
been slower, but some state and Federal regulation of pressure-group 
operations has been undertaken nonetheless. Perhaps one of the first con- 
gressional attempts to regulate in this field was a statute enacted as a part 
of the criminal code back in 1852 which provided for heavy fines, impris- 
onment, forfeiture of public office, and disqualification for holding any 
future office under the government of the United States, for taking a 
bribe. Massachusetts enacted the first lobbying law in 1890, and since 
that date about thirty-five states have passed laws dealing with the subject 
in varying scope. The chief characteristic of most lobbying legislation 
thus far is that it attempts to require publicity on lobbying activities. 
Thus representatives of pressure groups are required to register with a 
designated government official, file expense accounts, and identify the 
organization they are representing. 

The general lobbying act of the Federal government was passed in 
1946—some two years after Franklin Roosevelt had called for lobby 
regulation in a message to Congress in which he said: “There are the 
pests who swarm through the lobbies of Congress and the cocktail bars 
of Washington, representing special groups as opposed to the basic inter- 
ests of the nation as a whole.” The Federal Regulation of Lobbying Act 
was enacted as a part of the Legislative Reorganization Act of 1946. °° 
Up until this time Congress had made only sporadic passes at regulating 
specific abuses of lobbying activities by legislation, such as that directed 
against lobbying by public utilities and shipping interests or the measure 
which curbed the issuance of free railroad passes to legislators. The lobby 
statute passed in 1946, however, was designed to have general application 
to all types of lobbying. It requires individuals, organizations, associations, 
and corporations, as well as other groups seeking to influence legislation 
to file reports of both their receipts and expenditures. As described by for- 
mer Senator Robert M. LaFollette, Jr., the lobbying act “was sold to the 
Seventy-ninth Congress for what it is—an act to reveal the activities of 
lobbyists, not necessarily to curb or pass judgment thereon, and certainly 
not to interfere with the rightful access of citizens to their Congress.” *! 


20 See Belle Zeller: “The Federal Regulation of Lobbying Act.” American Political 
Science Review (1948), 42:239-71. 

21 Robert M. LaFollette, Jr.: “Some Lobbies are Good.” New York Times Maga- 
zine, May 16, 1948, p. 54. 
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There appears to be rather common agreement that the idea of 
turning the cleansing spotlight of publicity on lobbying activities is a 
sound one. Moreover, a poll taken in 1947 by Elmo Roper indicating the 
appalling lack of public information on some of our most powerful pres- 
sure groups suggests that it might be a healthier thing for democratic 
government if people were better informed on this subject. 

The fact that publicity is required for lobbying activities, of course, 
does not insure strict compliance, and it is generally agreed that many 
expenditures to influence legislation go unreported. Nor does the reporting 
divulge information on how a pressure group determines its legislative 
program. It does not, for instance, throw any light on whether the lobbyist 
or lobbyists purporting to act for a group are really representative of the 
entire group—a factor that should be important to legislators seeking to 
judge representations made on behalf of the group. 

The number of registrants under the Federal Regulation of Lobbying 
Act has been only a little over one thousand—a figure unquestionably 
much lower than the actual number engaged in the lobbying profession. 
For 1948, the 220 organizations reporting to the Clerk of the House under 
the Regulation of Lobbying Act listed expenditures totaling more than 
$6,700,000. By far the greater share of this total was attributed to business 
and trade lobbies, including such enterprises as public utilities, the National 
Association of Manufacturers, chambers of commerce, railroads, and other 
transportation agencies. Sixteen organizations reported spending over 
$100,000, the largest spender being the Committee for Constitutional Gov- 
ernment, Inc., which listed expenditures of $450,000. Individual lobbyists 
representing these groups received salaries ranging up to $65,000 a year. 
Following business and trade, the next largest expenditures reported were 
for labor organizations. 

The items for which this money was spent vary greatly. Thus the 
American Short Line Railroad Association itemized $200 on its report for 
tickets to the opening baseball game between the Washington Senators 
and the New York Yankees, while the Independent Bankers Association 
recorded an expense item for taking twenty-three senators to dinner, and 
the Aircraft Industries Association of America spent $350 for cocktail 
parties for the President’s Air Policy Commission and the Congressional 
Air Policy Board. From experience thus far it is obvious that neither all 
pressure group organizations are registered nor are those reporting giving 
a full account of their expenditures. The Department of Justice has already 
prosecuted some individuals for failure to comply with the Lobbying Act 
and the trend of sentiment generally seems to favor tightening up the 
publicity requirements for pressure group organizations. *” 


22%In a telegram to President Truman urging stricter regulation of pressure-group 
activities, the International Association of Machinists, the largest inde endent union 
in the country, stated that at least $12,000,000 had been spent by lobbyists to influ- 
ence the Eightieth Congress. New York Times, November 21, 1948. 
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TESTING PUBLIC OPINION 


The time-honored means of testing public opinion under a system 
of government in which political decisions are taken in accordance with 
the wishes of the majority is by an election. Thus pressure groups tugging 
in different directions, as well as lobbyists and propagandists, must all 
have their cases tried eventually by the one best known device for sound- 
ing public opinion—the free election. Yet elections, although providing 
the most authoritative way of registering the pulse of public opinion that 
has been discovered, still leave some questions unanswered. Elections tell 
us which candidate is to occupy a public office, but for any number of 
reasons they do not always reveal other factors that are of interest to 
students of public opinion. An election, as is often the case, may result in 
a protest against the party in power, the incumbent party being blamed 
for conditions not altogether within its power to control. Under such 
circumstances the election does not reveal a positive policy which public 
opinion may desire—it indicates chiefly a discontent with what has gone 
before. Another question which elections sometimes leave unanswered is 
“why” the response is one way or the other? Some of the reasons on the 
“why” of election results are readily explainable but others are less 
obvious. Also of interest to students of public opinion and politicians alike 
is the state of opinion between elections. Just what are the likes and dis- 
likes of the electorate in the period during which there is no election. 
Obviously the answers to all these questions have long been sought, and 
they have played an important part in the development of straw polls 
that seek to sample public opinion. 


Public-Opinion Polls 


Long before modern polls made their appearance efforts were made to 
ascertain public attitudes. Politicians were naturally interested in such 
matters when their own political survival might be at stake, while news- 
paper writers pursued the subject for a variety of reasons besides their 
main objective of providing interesting copy for their readers. The sampling 
of public opinion in this fashion was based upon sifting reports from 
party leaders and securing information from a number of persons whose 
judgment about attitudes in a particular locality or special interest group 
were known to be fairly reliable. While far from scientific such methods 
often provide an accurate clue to what people are thinking. Thus, Leslie 
Biffle, Secretary of the Senate in the Eighty-first Congress, after making 
his own cross-country trek disguised as a poultry dealer with a trailer 
full of chickens in 1948, accurately divined that the farmers were going 
to vote for Truman despite a showing of the polls to the contrary. The 
judgment of the political oracle, however, may sometimes be sadly mis- 
taken and since the middle 1930’s interest in the development of scientific 
polling techniques has rapidly accelerated. 
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Sampling Methods 


An analysis of public opinion through scientific sampling evolved prin- 
cipally from experience in market analysis. A manufacturer with a new 
product to sell found it expedient to hire people who would go out and 
test its popularity. In essence the purpose of market analysis was to 
measure consumer preferences. If a commodity was popular the idea was 
to find out why; if not, what were the objections to it? To facilitate market 
analysis, techniques of sampling public attitudes were devised that re- 
quired only a selective sampling of representative consumer groups. Thus 
instead of testing all potential buyers, which would be prohibitive because 
of the expense involved, only a small sampling was made of a representa- 
tive cross-section of the possible market. And on the basis of the selective 
sampling the results obtained were used as an index to the attitudes of 
all the potential buyers. The underlying theory of this technique, of course, 
is that if the selective sampling of persons interviewed is really representa- 
tive, the findings will be essentially the same as though the inquiry had 
been directed to all potential buyers. 

The development of methods for sampling public attitudes in market 
analysis was unquestionably of real value to many business men and 
manufacturers, and it is notable that in the refinement of the sampling 
process several men pioneered in this field who are today prominently 
identified with public-opinion polls that deal chiefly with politics and 
political issues. From the market-analysis forerunner, two types of politi- 
cal polls have become increasingly popular: the poll on candidates and 
the poll which attempts to gauge popular sentiment on issues. 

A straw poll of a very rough nature was tried by the New York Herald 
Tribune to test the popularity of presidential candidates even before 1900, 
but it was not until the Literary Digest began taking presidential polls in 
1916 that popular enthusiasm for the candidate poll began to be 
reflected. °° The polls taken by the Literary Digest were not based on 
scientific sampling, but instead several million straw ballots were sent 
out to persons listed in telephone directories. Although initially the Liter- 
ary Digest had some success with its polls, its prophecy of Alfred Landon’s 
election over Franklin Roosevelt in 1936 when the Republican candidate 
actually carried only Maine and Vermont, led to its demise as well as the 
discredit of its methods. At the time the Literary Digest presidential straw 
poll made its grievous error in the 1936 election, the polls of the American 
Institute of Public Opinion conducted by George Gallup and the Fortune 
poll directed by Elmo Roper were already making modest headway. These 
polls conducted surveys to sample public opinion on both candidates and 
issues. In so far as popularity is concerned, the polls on candidates usually 
arouse more interest. Nonetheless, polls taken on issues probably have 
greater import for the study of public opinion. An election, as we have 
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395-6. 


CuapTer 1x: Public Opinion, Pressure Groups, and the Public Interest 169 


seen, provides for a decision on the candidates, but it does not always 
tell us why one candidate won over another nor does it provide clues to 
public sentiment on specific issues between elections. 


Poll Techniques 


Basically, all the modern polls, whether on candidates or issues, operate 
on the same principle—that of sampling. * In this process one of the first 
steps is to pick sampling areas. The object here is to select areas for sampling 
that will be representative of the larger region in which they are located. 
Next, the population within the areas to be sampled is subdivided into a 
number of representative categories such as race, education, religion, age, 
economic status, and several others. The underlying assumption of such 
a breakdown is that a consensus expressed by a small number within 
each of these categories will accurately reflect the views of a majority of 
all persons belonging to the same group. A third step involved in a poll 
is that of conducting interviews in which samples are taken within each 
of the representative groups mentioned above. Before these interviews can 
be made, of course, questionnaires must be carefully devised and the 
interviewers must be given detailed instructions on how to proceed. 
Finally, the evaluation of the interview findings must be made, and this 
process, along with the preparation of the questionnaire, involves perhaps 
the most painstaking effort of the entire procedure. 


Poll Problems 


That the risk of error in any of the four major steps of poll taking is great 
hardly needs to be emphasized. Ideally the pollster seeks to construct a 
miniature model of the electorate which will mirror the sentiment of 
public opinion generally. In practice the actual samplings are very small. 
The Fortune poll ordinarily interviews only 5,000 persons on a candidate 
or issue poll, the American Institute of Public Opinion uses from 3,500 to 
6,000, and the National Opinion Research Center takes but 2,500 sam- 
plings. > Dr. Gallup of the American Institute of Public Opinion con- 
cludes that if 3,000 people were interviewed each week, less than 1 per 
cent of the population of this country would be reached annually. On 
this basis if the average life expectancy is considered as fifty years, a person 
has one chance in ten of ever being interviewed. All pollsters are agreed, 
however, that it is the representativeness of the sampling that counts 
in achieving accuracy and that the smallest selective sampling if carefully 
obtained may provide the basis for reliable prediction. 

In determining the sampling, census figures are used which provide 
some information about the characteristics of the population, but the 
problem of the pollster becomes more difficult when he begins to devise 
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questionnaires. Questions must be designed which will not offend persons 
or make them suspicious. Questions which are misleading or are biased 
will obviously not yield accurate results. Nor will the results of a poll 
be reliable if the interviewers themselves have not been carefully instructed 
and indeed carefully selected. In a predominantly colored district, for 
example, the findings obtained by a colored interviewer may differ from 
those gathered by a white interviewer. All such factors must be compen- 
sated for, in addition to guarding against the possibility of cheating and 
other practices which would tend to distort the results. 

Despite many difficulties both in obtaining accurate samples and in 
ironing out the obstacles mentioned, the modern public-opinion polls have 
made rather exceptional progress. In evaluating the polls taken on issues 
it is not so easy to determine how accurate they have been because 
elections do not always provide a subsequent check as they do in the 
case of candidates. Polls on issues are also more subject to error than 
candidate polls because of the inability of poll experts to frame questions 
in such a way that they will have no suggestive influence one way or the 
other on the respondent. In framing questions on issues great care must 
be exercised to avoid “loaded” questions, that is, to ask questions which 
either by design or accident are likely to prejudice the response of the 
person interviewed. *° Notwithstanding these difficulties polls on issues 
can be regarded as having made substantial progress if one bears in mind 
that they are still in an experimental stage. They have been decidedly 
useful in gauging public sentiment on important legislation. 


Poll Limitations 


In evaluating and interpreting the results of polls, one admonition should 
be explicitly followed: public-opinion-poll findings should never be ac- 
cepted uncritically. Indeed, as Elmo Roper stated in his own post-mortem 
on the shortcomings of his Fortune poll in the 1948 presidential election, 
persons who follow polls should never again accept “unquestionably” a 
political prediction based upon a poll. ? This statement, of course, applies 
with equal force to both candidate polls and polls on issues. 

The poll experts themselves have always endeavored to make clear 
to their readers that they must be allowed a 4 per cent margin of error in 
their forecasts. This in itself would be sufficient in a close election to make 
any prediction extremely hazardous. But the 1948 presidential election—in 
which the Fortune Poll forecast that President Truman would receive 37.5 
per cent of the popular vote and Governor Dewey 52.8 per cent whereas 
Truman actually won 49.5 per cent of the popular vote and Dewey 45.6— 
demonstrates forcefully that on occasion the polls can be highly mislead- 
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ing. ** In computing the percentage error of the 1948 presidential election 
polls some critics marshaled the figures to make the polls appear far more 
inaccurate than they actually were, but the fact remains—as the poll ex- 
perts readily admitted—that something had gone drastically awry with 
their calculations. 

Several conjectural observations on why the polls went wrong were 
offered pending a thorough study of the matter by a group of social sci- 
entists whom Gallup and Roper invited to examine their methods and data 
to determine where mistakes had been made. One possible source of error 
which seemed to be generally agreed upon was in the rather large per- 
centage of persons polled who were undecided or who expressed no 
opinion. Between 7 and 8 per cent of those polled by Gallup in mid- 
October were still undecided. In the final Gallup report these undecided 
votes were distributed among the presidential candidates in accordance 
with their prevailing percentages on the assumption that the undecided 
voters would divide in the same proportion as those with opinions. This as- 
sumption obviously might prove a costly one where the undecided vote 
suddenly swung predominantly to one candidate at the last minute. The 
latter possibility also suggests another source of difficulty for the poll expert. 
In the case of an election the last interviews must necessarily be made 
some time prior to the election itself. The last Gallup interviews in 
1948 were concluded by mid-October with the election over two weeks 
away. Suppose a last minute shift takes place in voter sentiment either be- 
cause a new issue is injected into the campaign with startling effect or the 
campaign of one candidate gathers unexpected momentum as many ob- 
servers were inclined to feel about Mr. Truman’s last minute spurt just be- 
fore November 2, 1948, Here again a shift is possible that the polls are not 
yet calibrated to measure. Among other sources of error is the stay-at-home 
vote. No way has yet been devised to foretell accurately which voters will 
stay at home on election day. Were Republicans overconfident on No- 
vember 2, 1948, when the polls and experts were in near unanimous agree- 
ment that Mr. Dewey would be the next president? Or would the Demo- 
cratic margin of victory have been even larger except that many Truman 
supporters stayed at home on the discouraging note that the Democratic 
standard bearer’s cause was hopeless? Such are but a few of the imponder- 
ables that call for further refinement of the poll-taking process. 

Perhaps a more serious shortcoming of public opinion polls is that 
they have not yet discovered how to measure the “{ntensity” of opinion. *° 
The degree of intensity with which a person regards an issue or a candidate 
is a matter of great importance because it may provide the clue on a voter’s 


28 The popular vote percentage and poll predictions for President Truman in 1948 
were as follows: 


President Truman’s popular vote 49.5 


Crossley Poll 44.8 
Gallup (A.I.P.O.) Poll 44.5 
Roper (Fortune) Poll 37.1 


29 See Edward L. Bernays, “Attitude Polls—Servants or Masters.” Public Opinion 
Quarterly (1945-6), 9:2, 268a. 
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determination to carry through a positive course of action or simply remain 
passive. A possible illustration of this point is revealed in Roper’s analysis of 
the Fortune poll debacle in 1948. Eighty-nine per cent of the pro-Dewey 
people polled in the Fortune survey thought the G.O.P. candidate would 
be elected, yet only a very small fraction of them rated him as one of the 
“great men” of the past fifty years. “We should have expected,” commented 
Mr. Roper, “that this combination of overconfidence on the one hand and 
lack of enthusiasm on the other could well result in a dangerously small 
turnout.” ®° Thus the intensity with which an opinion is held respecting a 
candidate or an issue, because it is indicative of subsequent action such as 
voting or not voting, may have a decided bearing on the reliability of a poll. 


Polls and the Public Interest 


Close on the heels of recent presidential elections have followed proposals 
for governmental regulation of polls. Some congressmen, miffed because 
their party’s nominee made a poor showing in both the polls and elections, 
have called for regulation on the ground that polls produce a bandwagon 
effect. The “bandwagon” theory is that a poll which shows one candidate to 
be ahead has a tendency to swing voters behind the leading candidate, or in 
other words to influence voters to climb aboard the “bandwagon.” Actually 
most poll experts deny that a poll produces any appreciable bandwagon 
effect, and certainly the presidential election of 1948 provided a strong 
case against the bandwagon theory. ** But whether polls cause overcon- 
fidence by indicating a winner and thereby influence some people not to 
bother about voting is a question on which there is insufficient evidence 
thus far to give a categorical answer. 

Most of the pro and con verbal jousting over public-opinion polls in 
the aftermath of elections usually dies down rather quickly, and no pro- 
posal to limit the use of polls has received serious consideration. On a some- 
what higher level of intellectual debate, however, polls have been attacked 
from another angle. 

Like other communication institutions such as newspapers and the 
radio, polls are definitely affected with a public interest. Presumably in 
transmitting their soundings of public opinion—on vital issues as well as 
candidates—polls are presenting information of serious concern to society. 
Thus it is imperative that the integrity of those conducting the polls be of a 
high order. At the moment, friend and critic alike of the polls seem satisfied 
that the leadership of public opinion polls is in capable hands. This is not 
to say that all local polls are run either skillfully or without bias, but simply 
represents an expression of opinion that the leading polls are reputable 


30 See Fortune (1948), 38:40: “Among those who planned to vote for Dewey, 23 
per cent mentioned Roosevelt as one of the great men of the past fifty years, while only 
9 per cent registered the same opinion of their 1948 candidate.” 

31 Certainly not all of the electorate is familiar with the findings of the polls. In 1946 
it was estimated that only 38 per cent of the people knew the results of the Gallup and 
Fortune polls. See Harry Field, Paul Lazarsfeld, Claude Robinson, and Edward Ber- 
nays: “The Discussion Goes on.” Public Opinion Quarterly (1945-6), 9:404. 
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institutions run by reputable persons who are striving to operate polls 
honestly. The possibility that polls might fall into unscrupulous hands, 
however, worries more than a few critics. One check of a poll on candidates, 
of course, is an election, but on issues no ready check is available. In the 
latter case heavy reliance must be made upon the integrity and skill of the 
poll director. The concern, therefore, over keeping the polls only under the 
direction of persons of unquestioned character and honesty is altogether 
genuine. 

Quite apart from the scepticism over the non-fallible character of 
polls and their potential misuse by unscrupulous persons are the queries 
raised by some observers on the social utility of polls. “Is it possible that 
polls do any disservice to the democratic system?” *” Assuming the eventual 
perfection of polling techniques, are polls really beneficial to society or are 
they harmful in the sense that they gnaw away at the roots of representa- 
tive government? “Many of us,” writes Australia’s former Prime Minister, 
R. G. Menzies, “with sincere respect for the carefulness and accuracy of 
such poll takers as Dr. Gallup, are anxious about the effect which this new 
technique will have upon the practice of politics. If it serves to tell the 
politician of widely entertained errors which he must attack, well and good, 
but if it merely tells him to beware, because opinion is against him, many 
good ideas will, I fear, be abandoned. . .” ** Thus a basic fear raised in this 
expression of opinion is that elective representatives will become mere 
puppets of the electorate, ever fearful of exercising independent judgment 
or seizing the initiative to lead public opinion. The same idea somewhat 
more forcefully expressed is found in Edmund Burke’s classic statement 
on the function of a representative. A representative, according to Burke, 
should be in the closest communion with his constituents and should attach 
great weight to their wishes, but “he betrays” instead of serving them, adds 
Burke, if he sacrifices his judgment for their opinion. 

If legislators depended absolutely on polls as a sort of political seismo- 
graph and completely abdicated the leadership corollary of their repre- 
sentative function, the results might well be unhappy for democratic 
government. Even today, perhaps, there is considerable truth in the charge 
that some politicians are overly inclined to find out which way the wind is 
blowing before pursuing a course of action. But polls alone will not bring 
about the decline of public-opinion leadership by legislators and it is 
difficult to believe that they will systematically deter all political figures 
from bucking the popular tide. In their proper sphere, polls can be socially 
useful. Polls have been used with a good deal of success by the Department 
of Agriculture in determining attitudes among farmers on the administra- 
tion of crop allotment programs and other regulatory policies, and they 

82 Both Gallup and Roper in asking that their methods be checked after the 1948 
presidential election urged that the committee undertaking the investigation consider 
the larger question—do polls have a socially useful function? See Elmo Roper: New 
York Herald Tribune, December 2, 1948. 

33 See R. G. Menzies: “Politics, Fine Art and Inexact Science.” New York Times 
Magazine, November 28, 1948, p. 74. 
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have been useful to the Army and the Census Bureau in sampling opinion. 
Applied to the electorate generally, polls throw light on popular attitudes 
toward specific issues that are often not revealed by elections. In addition 
by providing a general sounding board in the gaps between elections, polls 
afford a current check on public attitudes and thereby make it possible for 
us to check on the inflated claims of pressure groups as to the popularity or 
disapproval of a particular issue. That public-opinion polls need to be con- 
stantly watched to insure that they will not be used to mislead or mis- 
represent, is freely admitted by the poll experts themselves. The fact that 
there are several polls guided by different administrators offers some means 
of checking their results simply by a comparison of their findings wherever 
they have undertaken to sample similar issues or election contests. Sug- 
gestions have been made by some poll experts that one possible means of 
checking polls would be through a governmental audit which would check 
the methods used by those taking polls, give public information on who was 
sponsoring the polls financially, and also publicize the probable margin of 
error in the polls. A more extreme proposal is that the government should 
establish its own poll with the view of determining what the electorate 
specifically desires. The prospect of governmental regulation of polls, how- 
ever, is still only in the speculative stage, and as long as reasonable ac- 
curacy is a requisite for the survival of polls conducted under private 
auspices, there is a sturdy incentive for operating them on an honest basis. 


PUBLIC OPINION AND THE PUBLIC INTEREST 


In evaluating pressure groups, lobbies, propaganda, and straw polls, 
we must inescapably face the question: Are they in the public interest and 
are they a reasonably successful means of helping to secure the wishes of 
the electorate? Judged practically do they serve a useful purpose in trans- 
mitting the desires of inarticulate masses into legislative policies? Like 
political parties as we shall see in the succeeding chapter, pressure groups 
are extremely important gaskets that help to lock our political structure 
together and keep it functioning on a satisfactory basis. Not all pressure- 
group activity, to be sure, is desirable or compatible with the general in- 
terest of society. Moreover, one of the chief difficulties with organized 
pressure groups is that it is not always possible for the public to know how 
representative the governing body which speaks for the group really is. 
But the positive need for pressure groups and their importance to the pub- 
lic interest makes their general abolition quite impractical, if not altogether 
impossible. A great sum of money was spent by pressure groups in trying 
to lobby through selfish legislation in the Eightieth Congress, but non- 
selfish programs of pressure groups were also handsomely financed. *4 The 
Citizens Committee on Displaced Persons spent $385,000 to lobby for the 
Stratton Bill to admit 400,000 D. P.’s—a measure which could hardly be 
said to have been inspired by selfish motives. Thus the question of whether 

24 See editorial, “Lobbies and the People.” Chicago Daily News, October 19, 1948. 


CuarTer 1x: Public Opinion, Pressure Groups, and the Public Interest 175 


pressure-group activity is in the public interest is a matter calling for dis- 
crimination with each individual case being decided upon its own merits. 
To facilitate this discrimination in favor of the public interest, however, 
the requirement of attendant publicity on all pressure group undertakings, 


lobbies, propaganda efforts, and straw polls, is surely a prime subject for 
government regulation. 


Public Opinion and Political Parties 


The elaborate system of pressure groups with which the United States is 
interlaced is a tremendous factor in channeling public opinion in such a 
way that it may have a more effective influence on government. But even 
the largest pressure groups in this country by no means constitute a major- 
ity of the electorate. If we were dependent only upon special-interest 
groups for the expression of public opinion we might well end up with 
something vaguely resembling a multi-party system except that there 
would probably be far more interest groups than there are parties today 
even where the multi-party system flourishes in its most prolific form. Thus 
the need for securing a broader instrumentality for merging and reflecting 
opinions has found expression in the political party. It is the political party 
through which the widest common measure of political agreement may 


be obtained and we may tum now to a discussion of the party system in 
the United States. 


a 
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CHAPTER X 


AMERICAN POLITICAL PARTIES 
cg 


What Political Parties Are 


POLITICAL party consists of a body of citizens holding opinions some- 
what different from those of the remainder of the community. 
This differentiation of opinion is most clear-cut in a minor party 
such as the Prohibition party which would abolish the manufacture of, and 
traffic in, alcoholic beverages, or the Socialist, which advocates govern- 
mental ownership and operation of the means of production. But the 
principles of the major parties in the United States are by no means distinct 
since each of these parties consists of a combination of groups representing 
many and even divergent interests. Nevertheless, major parties, because 
of their varying group structures, are distinguished from each other by 
somewhat different ideologies. For example, the center of gravity in the 
Republican aggregation is, as Charles A. Beard once pointed out and as 
the opinion polls persistently reveal, on the side of wealth. Consequently, 
Republican party opinion tends toward freeing private enterprise from 
governmental regulations, is inclined to bear less heavily upon the wealthy 
in levying taxes, and is not enthusiastic over proposals for a broader social 
security program. Since the membership of the Democratic party includes 
a considerable number of the under-privileged, party policy is inclined to 
promote the interests of this consumer-conscious element by governmental 
regulations such as anti-monopoly legislation. Quite naturally the out- 
standing Federal statutes in the interest of labor have been sponsored by 
Democratic administrations. The elaborate program of social security of 
the Franklin Roosevelt administration tended to serve the peculiar needs 
of Democratic voters. 


The Necessity of Political Parties 


Political parties are institutions that grow out of the sheer necessity of self- 
governing peoples to have their public officials nominated and elected, 
and to hold them somewhat responsible for their conduct in office. The 
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emergence and development of political parties are natural consequences 
of forces implicit in a democratic state. The superficial observer of the 
political process who concludes that parties are an unnecessary evil and 
that voters should simply function as good citizens shuts his eyes to certain 
realities. Functioning at their best, political parties present the voter with 
alternatives—that is, with opportunities for deciding issues. Ordinarily, 
however, the issues presented by major political parties are not clear-cut 
and the voter, in casting his ballot for a particular candidate merely in- 
dicates his greater confidence in one candidate than another. The stand of 
the principal candidate of a party ticket on pending issues may permit an 
electoral decision on those issues. The party candidate can thus symbolize 
issues when he does not even go so far as to dramatize them. Voters for the 
inarticulate Calvin Coolidge felt they were supporting a hands-off policy 
of the government with respect to business. 


THE DEVELOPMENT OF AMERICAN PARTIES 
Our Party System Emphatically American 


It would be difficult to name an institution more decidedly American than 
our two-party system. These parties are unquestionably products of the 
American environment and experience. No doubt the English colonists 
started with the rich heritage of political concepts and traditions carried 
hither from the mother country, concepts and traditions which have had 
their influence to this very day. But if at times the American colonists 
adopted English party labels such as “Whig” and “Tory” and utilized 
English dogmas of natural rights, they did so only to rationalize their 
political experience and clarify their thinking about emerging or accom- 
plished American political facts. An American two-party system almost 
certainly would have developed without aid of English precedents and 
ideologies since it is rooted so deep in the soil of the New World. “In every 
colony,” wrote John Adams when the nation was yet very young, “divisions 
have always prevailed. In New York, Pennsylvania, Massachusetts and all 
the rest, a court and a country party have always contended.” 1 This 
court party of the colonial period was led by the urban and the rural gentry, 
respectively, the greater merchants of the towns and cities and the planting 
aristocrats of the tide-water plantations. The colonial country party, on the 
other hand, consisted of the lesser folk mainly of the inland counties whose 
outstanding leader might be the speaker of the elective branch of the 
colonial legislature. They rallied behind the speaker as he challenged the 
power of the colonial governor and the court party that supported him. 
American two-party cleavage antedated the American Revolution. 


The Disrepute of Parties in the Early National Period 


The founding fathers considered political parties, as they understood 
them, to be undesirable and fondly hoped to avoid them under the Consti- 
1 John Adams: Works (Boston, 1856), X, p. 23. 
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tution. Vice-President John Adams was only expressing a contemporary 
attitude when he declared: “There is nothing I dread so much as the divi- 
sion of the Republic into two great parties each under its leader. . . . This, 
in my humble opinion, is to be feared as the greatest political evil under 
the Constitution.” Adams here expressed the prevailing opinion of the 
founders, especially of the Federalists, that only those who are competent 
should govern and that the electorate should be confined to substantial 
citizens. From the earliest colonial times there had been a governing class, 
and the common man was expected to submit complacently to its rule. 
Most of the fathers accepted this as a settled practice, and those who chal- 
lenged such a regime could never, from the point of view of the governing 
class, constitute a legitimate political party. The founders saw the citizenry 
as falling into two classes—good citizens who supported the government 
and bad ones who obstructed it. This is what they thought to be the in- 
evitable line of cleavage in a two-party system. The only national political 
parties known to them were the then extraordinarily corrupt personal fol- 
lowings of British political leaders. The most notorious of these consisted 
of the partisan adherents of King George III known as the “King’s Friends,” 
whose odious ministerial policies had provoked the revolt of the colonists. 

Yet it was Madison, the “Father of the Constitution,” who uncon- 
sciously portrayed the pattern of the future major American political party 
in the fifteenth number of the Federalist when he wrote: “In the extended 
republic of the United States and among the great variety of interests, 
parties, and sects which it embraces, a coalition of a majority of the whole 
society could seldom take place on any other principles than those of justice 
and the general good.” Madison reasoned that a single interest might 
dominate a state and impose its imperious will, but only a nation-wide 
combination of interests could mobilize the majority necessary to control 
the national government, and such a combination would have to pursue a 
moderate or middle course because a radical course would cause the con- 
stituent elements to disperse. This search for the middle ground has been 
necessary in all of our major parties in order to prevent the disintegration 
of the group combination of which each major party has consisted through- 
out American history since the 1790's. 


The Basis of Major Party Cleavage 


On a national scale two major sets of American interests have contended 
for political power for over a century and a half. On one side are the mer- 
cantile, financial, and industrial interests; on the other, the independent 
agrarians. “This conflict,” wrote Arthur W. Macmahon, “was the common 
feature which related, in an essentially unbroken alignment, political divi- 
sion in the colonies, the split in opinion regarding the adoption of the 
Constitution, and the cleavage in national politics during the following 
century.” ? The economic confusion that developed under the Articles of 
Confederation in the 1780's impelled the mercantile interests, public and 
2“Political Parties,” Encyclopedia of the Social Sciences, Vol. XI, p. 597. 
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private creditors, land speculators, the fishing interests, and the greater 
planters to promote the establishment of a strong central government. This 
coastal combination of interests, which assumed the name of Federalists, 
was opposed by the inland agrarians, designated Anti-Federalists, who 
had been satisfied with the loose association of states under the Articles of 
Confederation and who consequently opposed the ratification of the Con- 
stitution. However, having lost the contest, the Anti-Federalists accepted 
the Constitution and the term Anti-Federalist disappeared from the pages 
of American history. 


The Federalist Party 


The Federalists, consisting of the combination of interests that had pro- 
duced the Constitution, controlled the Federal government for a dozen 
years during the presidencies of George Washington and John Adams. 
Through the leadership of Alexander Hamilton as Secretary of the Treas- 
ury, the Federalist program of policies unfolded. Never has there been a 
better demonstration of the principle that “politics involves the translation 
of social pressures into public policies.” * No important element in the 
Federalist party failed to obtain satisfaction in one form or another. Amer- 
ican ship owners paid tonnage duties of only one-fifth of that charged 
foreign vessels in American harbors, New England fishermen received a 
Federal bounty on dried cod fish, public creditors were enabled to redeem 
securities at par that had once sold for five cents on the dollar, manu- 
facturers enjoyed protective tariffs, Western land speculators had their 
land freed from the Indian menace by General Wayne’s victory at Fallen 
Timbers, and Jay’s Treaty opened lucrative commercial opportunities to 
the merchant ship owners. The Federalist leaders by and large constituted 
the governing class of their day. As guardians of the status quo they con- 
sidered themselves the legitimate rulers of the land. They conceived of 
themselves not as constituting a political party but merely as the promoters 
of sound government. The opposition, as they saw it, consisted of dis- 
gruntled obstructionists to good government. The Federalists, in fact, 
never organized as a political party and bitterly berated their opponents 
for presuming to organize. The priceless legacy of the Federalist party to 
posterity was the firm establishment of the national government prescribed 
by the Constitution. 


The Jeffersonian Republicans 


Nearly every item in the Federalist program aroused the indignation of the 
inland agrarians and even of some coastal planters. They felt that the bur- 
dens of this program fell mainly upon them while the specific benefits went 
almost exclusively to the Federalist interests. According to the strange 
economic concepts of the planters, practically the only “producers” were 
conceived to be the agrarians, while all others were “parasites” living on 


3 Peter H. Odegard and E. Allen Helms: American Politics: A Study in Political 
Dynamics (2nd ed., New York, 1947), p. 1. 
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these “producers.” The burden of the Federalist system of taxes seemed to 
fall mainly upon the “producers” while the benefits accrued to the “para- 
sites’”—merchants, manufacturers, and security holders. The agrarians felt 
that the Federalist program had divided American society into two classes, 
“tax payers, and tax consumers” according to their Virginia philosopher 
John Taylor of Caroline. Here was the ideology that the Federalist program 
stirred to action, and the opposition to that program rallied under the 
shrewd leadership of Thomas Jefferson whose following gradually emerged 
as an organized political party to which he gave the name Republican. It 
sought, as an opposition party, to reduce the power of the Federalists by 
insisting upon a strict construction of the Constitution instead of the loose 
construction that fortified Federal powers. When the Federalists in 1798, 
in the midst of a nation-wide hysteria over a threatened war with France, 
enacted the notorious Alien and Sedition laws in order to deport “danger- 
ous” aliens and suppress criticism of the government, the Republicans de- 
nounced the legislation as unconstitutional. They set the long-established 
pattern of state rights in the Virginia and Kentucky Resolutions. These 
proclaimed the sovereignty of the states which were conceived to be the 
principals in the compact that formed the Union and as principals could 
interpret the powers of their agent, Congress, as they understood them to 
be prescribed in the Constitution. The public reaction against the Alien 
and Sedition Acts brought to a close the Federalist regime, and the Repub- 
licans gained control of the Federal government with the election of 
Jefferson in 1801.4 By and large, Jefferson’s election signalized the tri- 
umph of a following which included some of the greater planters, but 
consisted mainly of the agrarians and frontiersmen of the interior counties. 
The Jeffersonian Republican party was, in contrast with the Federalists, 
heavily weighted with non-English stock—Scotch-Irish and German— 
with Presbyterians, Methodists, and Baptists, dissenters against the estab- 
lished state churches, and backwoodsmen—all characterized more or less 
by a debtor complex. 


The Era of One-Party Government 


No sooner had the Republicans captured control of the Federal gov- 
ernment than a majority of them began to lose their fear of governmental 
power. They became loose constructionists as, for example, in purchasing 
the Louisiana territory and in the drastic enforcement of the Non-Inter- 
course and Embargo acts. Meanwhile the Federalists, as the party of the 
“outs,” became strict constructionists, even professing the dogmas of the 
Virginia and Kentucky Resolutions with their implicit nullification as the 
party gradually lapsed into oblivion. For a decade or so after the War 
of 1812 there was something like one-party government under the Repub- 
licans. Quite naturally in such a situation two factions developed in the 
Republican party. The “Old Republicans” clung tenaciously to the original 


* The election of Jefferson was by the House of Representatives because of the tie 
with Aaron Burr in the vote of the Electoral College. 
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Republican dogma of strict construction as proclaimed in the Virginia and 
Kentucky Resolutions, while the “Young Republicans” interpreted the 
Constitution with extraordinary liberality in respect to a Bank of the 
United States, protective tariffs, and internal improvements at national 
expense. In 1824, in the absence of competing political parties, the presi- 
dential election became a contest between the personal followings of four 
Republican leaders: John Quincy Adams, Andrew Jackson, William H. 
Crawford, and Henry Clay. The scattered vote of the Electoral College 
prevented any candidate from receiving a majority, whereupon the House 
of Representatives chose John Quincy Adams over his chief competitor, 
Andrew Jackson. The “New Republicans” had largely supported Adams 
and the “Old Republicans” had generally backed Jackson. Out of these 
personal followings the “Adams Men” and the “Jackson Men” evolved 
respectively what came to be known in the late 1820’s as the National 
Republicans and the Democratic Republicans. 


Jacksonian Democracy 


The present-day Democratic party dates from the election of Andrew 
Jackson to the presidency in 1828. This party inherited the less privileged 
elements of the Jeffersonian Republicans and became pronouncedly the 
party of the under-dog. Jackson commanded the loyalty of the small 
planter, the small farmer, and the recently enfranchised and largely immi- 
grant urban masses so that his advent signalized what historians have 
designated the “Rise of the Common Man.” In their interest the party 
resisted inflation by insisting on “hard money,” fought high tariffs, 
Federally financed internal improvements, land speculation, and corpor- 
ate monopoly—the latter as represented in the Bank of the United States, 
whose rechartering Jackson vetoed. As the enemy of governmental pater- 
nalism and as the champion of free enterprise Jacksonian Democracy was 
for two generations pre-eminently the party of laissez faire. 


The Whigs 


Andrew Jackson’s championship of the less privileged aroused the opposi- 
tion of the well-to-do, who in the 1830’s became organized as the Whig 
party under such leaders as Daniel Webster and Henry Clay. The party 
concentrated on the condemnation of what it conceived to be the executive 
usurpations of President Jackson. The backbone of the Whig party con- 
sisted of the commercial, financial, and rising industrial interests of the 
East, the more prosperous Mississippi Valley farmers, and the greater 
planters of the South who are estimated to have owned upward of two- 
thirds of the slaves. The Northern Whigs generally favored protective 
tariffs and internal improvements at Federal expense, neither of which 
was countenanced by the Southern Whigs. So discordant indeed were the 
elements of the Whig combination that the party could never produce a 
real party program but repeatedly sought to capture the presidency by 
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ignoring issues and nominating military heroes. This practice enabled them 
to elect to the presidency William Henry Harrison in 1840 and Zachary 
Taylor in 1848. In the main the Whigs sought to prevent the Jacksonian 
masses from carrying their radical policies too far. The one outstanding 
positive Whig policy was the preservation of the Union. When the slavery 
sssue became dominant in the 1850's the Whig party’s pro- and anti-slavery 
wings rent that party asunder and caused it to disintegrate suddenly. 


Origin of the Present Republican Party 


The passage of the Kansas-Nebraska Act in 1854 provoked furious indigna- 
tion among important elements of the North who resented the repeal of 
the Missouri Compromise and the consequent opening to slavery of the 
northern trans-Mississippi territory. This region had been generally pre- 
sumed by Northerners to be destined for family-sized farms forever free 
from the competition of slave labor. Candidates for Congress nominated 
to oppose the measure without reference to party affiliation and known 
simply as “Anti-Nebraska Men” captured a majority of Congress the year 
of the passage of the Kansas-Nebraska Act. This aggregation soon evolved 
into the Republican party and in 1860 elected Abraham Lincoln president 
on a platform pledging the party to resist the spread of slavery, to enact 
a free homestead law and protective tariffs, and to construct a Pacific 
railroad. No sooner had the Civil War begun than many Democratic sup- 
porters of the Lincoln Administration combined with Republicans under 
the designation of the Union Party which re-elected Lincoln in 1864. So 
disturbed by the Civil War were the old political alignments that not until 
several years after the war were Republican and Democratic alignments 
again stabilized. The group compositions of each of these parties then 
differed considerably from what they had been before the armed conflict. 


The Post-Civil War Republican Party 


Assuming full credit for Federal victory in the Civil War the Republican 
party exploited to the limit the slogan “The party that saved the nation 
must rule it.” With general public approval Republican administrations 
facilitated rapid exploitation of the resources of the national domain so 
that stock raisers appropriated the prairies; lumber kings the forests; and 
gold, silver, iron, copper, coal, and later the petroleum barons exploited 
the mineral sites. At the same time railroad magnates acquired gigantic 
land grants and industrialists were favored with protective tariffs, all to 
the satisfaction of laborers who as a consequence obtained jobs. The 
astonishing success of the Republican party in translating the social pres- 
sures of its group interests into appropriate public policies insured it con- 
trol of the government, with only occasional interruptions, for almost 
three-quarters of a century. Though inclusive of a portion of almost every 
social element in the United States the Republican party today is dis- 
tinctly weighted with upper-income groups, the professions, industrialists, 
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business men, and the more prosperous farmers. Consequently, when the 
Republicans are in control of the national government there is a perceptible 
tendency for the dominant elements in the party to translate their desires 
into such policies as reduced appropriations for the anti-trust division of 
the Department of Justice and other agencies that regulate business. 
Business taxes are likely to be reduced on the assumption that this will- 
stimulate production and promote prosperity. Social and welfare legisla- 
tion tends to be emphasized less and labor can then scarcely expect to 
gain increased security in collective bargaining. In short the Republican 
party is pronouncedly production-conscious and conceives the welfare 
of the nation to be soundly based on business activity. 


The Democratic Party 


The Civil War experience of the Democratic party had so impaired its 
prestige that the party did not completely recover from its disadvantage 
until the 1930’s. Then the economic paralysis induced by the Great De- 
pression coinciding with the appearance of an exceptional party leader 
provided the opportunity. In 1932 the Democratic candidate, Franklin D. 
Roosevelt, was elected president in what was to be the first of his four 
successive elections to that office. The policies of the Roosevelt administra- 
tions registered the social pressures of the Democratic group combina- 
tion no less accurately than had Federalist and Republican administra- 
tions the interests of their respective combinations. The overwhelming 
support of the Democratic candidate by labor and the lower-income groups 
generally was reflected in legislation favorable to labor, in unemployment 
insurance, and indeed in the entire social security program. The unem- 
ployed obtained relief in various forms and on an unprecedented scale. 
Youth overwhelmingly voted the Democratic ticket, and the National 
Youth Administration and the Civilian Conservation Corps provided em- 
ployment for many of them. Six out of ten farmers voted for the Demo- 
cratic presidential candidate in 1936; the influence of agricultural inter- 
ests had already been reflected in the Agricultural Adjustment Act, the 
Farm Mortgage Corporation, and other agencies for the relief of distressed 
farmers. 

The Democratic party has made an about face since its beginning. 
Jacksonian Democracy originally professed and practiced laissez faire. 
Since 1896, however, when the party adopted or absorbed the program 
of the Populists it has been the party of governmental regulation and 
paternalism in the public interest and incidentally in the interest of the 
under-privileged who constitute such a significant element of its voting 
strength. Twice since 1896 the Democratic party has, for the moment, 
turned its back on such a program only to suffer overwhelming defeats; 
in 1904 when the Democratic candidate for president, Alton B. Parker, 
received only 37.6 per cent of the popular vote and in 1924 when John W. 
Davis received 28.8 per cent. 
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MINOR PARTIES 
The Nature of Minor Parties 


American minor parties, unlike major parties, consist either of a single 
interest or at least of a much less complex group structure than a major 
party. Minor party platforms can be quite clear-cut and often prove to be 
in fact pioneers in the raising of new issues. They can proclaim with 
impunity programs that would prove disruptive to a major party com- 
bination. When, in time, issues publicized by minor parties have captured 
the public imagination they are likely to be appropriated by one or both 
of the major parties whereupon the issues may soon be translated into 
established public policies. Thus third parties may prove to be social 
barometers indicating developing political weather. It may even be pos- 
sible to forecast somewhat the trend of coming legislation by noting the 
new issues stressed by minor parties. For example, the Socialist program 
in 1928 advocated, among other things, old age pensions, unemployment 
insurance, relief of unemployment by extensive public works, and Federal 
loans to states and municipalities for public works. Not a trace of such 
proposals can be found in the major party platforms of that year. Eight 
years later, however, both Democratic and Republican platforms pledged 
their respective parties to support these policies, and the Republican plat- 
form criticized the social security legislation of the Roosevelt Administra- 
tion for not extending its benefits to classes still outside its scope. To a 
remarkable extent major parties obtain their new planks by stealing them 
from the platforms of minor parties. ~ 


Minor Parties Before the Civil War 


The Anti-Masons of the 1830's represented a rural mass movement in the 
northeastern states against the ruling elements of society symbolized by 
the Masonic lodges to which so many of the well-to-do belonged. In 1832 
the Anti-Masons nominated a presidential candidate, William Wirt, who 
obtained seven out of 286 electoral votes. The party quickly ran its course, 
however, and clever politicians maneuvered its membership into the 
emerging Whig party. In the same decade the Equal Rights or Locofoco 
party evolved out of an earlier urban, Workingmen’s, anti-bank party. It 
demanded legislation in the interest of workers, popular election of local 
officials, and other policies in the interest of the less privileged, but it 
concentrated so strongly on opposition to paper money that it converted 
the Democratic party, which absorbed it, into a hard money party. “Loco 
focos” was consequently a term applied to Democrats by their oppon- 
ents for a generation or more. In the late 1830’s the Liberty party emerged 
as a result of the exasperation of certain interests in the North over the 
domination of the Federal government by the slave-holding interests. 
Insignificant as it was in numbers, the Liberty party’s 15,000 votes in New 
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York in 1844 threw the electoral vote of the state from Clay to Polk, 
thereby electing the latter president. However the party had run its 
course. Its successor appeared in 1848 under the name of the Free Soil 
Party whose major objective was to exclude slavery from all territories of 
the United States. Half a dozen years later the exclusion of slavery from 
the territories became the main plank of the emerging new Republican 
party as it absorbed the Free Soilers. Thus a major party again incorpor- 
ated both the program and the personnel of a minor party. 

Almost exactly in mid-century the reaction against the flood of immi- 
gration, mainly from Ireland, produced a strong anti-alien movement in 
the form of the American or Know-Nothing party. Since most immigrants 
joined the Democratic party the American party was anti-Democratic as 
well as anti-Catholic and anti-alien. Its plan was to disqualify by law all 
foreign-born citizens from holding public office and to require a long 
period of residence before they would be permitted to vote. By 1855 it 
was widely believed that the American party would elect the next presi- 
dent, but when the party split on the slavery issue the Northern wing was 
absorbed by the emerging Republican party. The latter did not adopt 
the American party’s platform, but on the other hand it has never quite 
completely freed itself from a nativist tradition and tendency. 


Post-Civil War Minor Parties 


The post-Civil War depression in farm prices led to the rise of the Green- 
back party which first arose in the latter 1860's in protest against the 
deflationary policy then being pursued of retiring the United States notes 
(Greenbacks) issued during the Civil War. Later the Greenbackers also 
advocated free coinage of silver to lift farm prices by its inflationary ten- 
dency. The Greenbackers quite correctly maintained that the value of 
money depended upon the relation between the money demand and the 
money supply and that the latter should be exclusively a function of gov- 
ernment, never of a bank. By 1880 their candidate for president received 
308,000 votes and their platform contained a number of the planks later 
to be found in the platforms of their successor, the People’s or Populist 
arty. 
. The Populist party first appeared in 1890 when the debt-ridden farm- 
ers of the West and South had grown desperate over the crisis created by 
eight-cent corn, ten-cent oats, two-cent beef, no market whatsoever for 
butter and eggs, and a persisting 10 per cent interest on mortgages. By 
1892 the Populist platform proposed attacking deflation by providing a 
per capita circulating medium of fifty dollars obtained by free and un- 
limited coinage of silver at a ratio with gold of sixteen to one. Also pro- 
posed were a graduated income tax, postal savings banks, the return by 
the railroads of the unused land granted them by the Federal government, 
governmental ownership of telegraphs and telephones, and a number of 
planks in the interest of labor. In 1896 the Democratic party adopted 
the Populist platform as its own and soon absorbed the party membership. 
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It was indeed the Populist movement that converted the Democratic party 
from its time-honored advocacy of laissez faire to a program of govern- 
mental intervention and regulation. 


The Progressive Party 


In 1912 the followers of Theodore Roosevelt organized the Progressive 
party in protest against what they conceived to be the conservative poli- 
cies of President Taft. This party represented an attempt to institutionalize 
the progressive movement which had been developing since the disap- 
pearance of the Populist party. The Populist program adopted by the 
Democratic party in 1896 had failed of fulfillment because of the per- 
sistent inability of the party to elect a Democratic president and Congress. 
In spirit, if not in fact, the Progressive party was the heir of the Populist 
party so far as much of its program was concerned. Like the Populists the 
Progressives sought by their platform to mobilize the discontented agrari- 
ans of the West and South and at the same time appeal to the industrial 
wage earners. Unlike the Populists the Progressive party sought also the 
support of big business interests. Although Theodore Roosevelt received 
more votes than the Republican candidate, President Taft, the split in 
the Republican party elected to the presidency the Democratic candidate, 
Woodrow Wilson, under whose leadership the essence of the Populist pro- 
gram began to be translated into Federal statutes such as the moderate 
Underwood Tariff, governmental regulations as established in the Federal 
Reserve Banking System, and the Clayton and the Federal Trade Com- 
mission Acts. 


Minor Parties in the Campaign of 1948 


President Truman won the election of 1948 in spite of two minor parties 
that reduced the voting strength of the Democratic party. In December, 
1947, Henry A. Wallace, a former Democratic vice-president, announced 
that he would be a candidate for the presidency in 1948, pledged to a 
“positive peace program of abundance and security, not scarcity and 
war.” In July, 1948 his personal following in a national convention adopted 
the name of the Progressive party and nominated him as its presidential 
candidate. The new party pledged itself to the seeking of a settlement 
with Russia and the abandoning of the Marshall plan for the recovery 
of Western European nations through the use of funds supplied by the 
United States. The Progressive party entertained hopes of capturing 
upwards of 5,000,000 votes but only 1,127,641 were received by Wallace 
on election day, and he did not obtain a single electoral vote. By absorbing 
the Communist vote the Progressive party relieved Truman completely 
of the charge of depending upon that element and thereby unintention- 
ally aided the President’s candidacy. 

President Truman’s resolute advocacy of a civil rights program led 
to a revolt of Southern Democrats who sought in vain to prevent his nomi- 
nation by the Democratic National Convention. The consequence was a 
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convention held at Birmingham, Alabama, in July, 1948, and the forma- 
tion of the States’ Rights party, popularly known as the Dixiecrats, which 
nominated Governor J. Strom Thurmond of South Carolina as its presi- 
dential candidate. Candidate Thurmond denounced the idea of “white 
supremacy” and claimed instead that his campaign was based solely on 
support of the “sovereignty of the states against federal government inter- 
ference.” States’ Rights electoral tickets were on the ballots of ten Southern 
states and the party hoped to capture enough electoral votes to deprive 
any candidate of a majority in the Electoral College which failure would 
require the election of the President by the House of Representatives. 
But Governor Thurmond received only 1,167,870 popular votes and car- 
ried only Alabama, Louisiana, Mississippi, and South Carolina with their 
thirty-eight electoral votes. 


WHY THE TWO-PARTY SYSTEM PERSISTS IN THE 
UNITED STATES 


The Effect of Presidential Elections on the Two-Party System 


“Considered nationally,” wrote Arthur W. Macmahon, “political parties in 
the United States may be described as loose alliances to win the stakes of 
power embodied in the presidency.”* American major political parties 
exist chiefly in order to capture the prestige, patronage, and control of 
administration and leadership of legislation in the presidential office. The 
method of electing a president of the United States so hopelessly handi- 
caps a minor party that none has ever graduated into a major party.® The 
paramount problem of a major party is to accumulate throughout the 
nation a majority of votes, in order to be capable of electing a presidential 
candidate. The presidential candidate or his managers must seek to dis- 
cover the specific appeals to the electorate that will build a combination 
of supporting interests constituting a majority. Campaign strategy con- 
sists largely of calculating the attitude of the labor vote, the white-collar 
vote, the farmer vote, the woman vote, the church vote, and the vote of 
all the other groups the politician habitually considers. The historian’s 
comments on the political parties of a century ago are just as pertinent to 
those of today: “Analysis of the Whig and Democratic parties and their 
successors reveals a bundle of local, sectional, and class interests. Their 
cross sections instead of displaying a few simple colors, were a jig-saw 
puzzle of radicalism and conservatism, nationalism and state rights, per- 
sonal loyalties and local issues. Party strategy was directed toward ac- 
cumulating as many bundles as possible; and statesmanship was the art 
of finding some person or principle common to all the bundles that would 


8 Encyclopaedia of the Social Sciences, Vol. XI, p. 596. 

6 The old assumption that the present Republican party began as a minor party 
appears to be erroneous. The Anti-Nebraska Men with whom the party began in 1854 
captured an overwhelming majority of the House of Representatives only six months 
after the passage of the measure that brought about the Republican party. 
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make them forget their differences and in union find strength.” 7 Con- 
sidered locally the single-member representative district on the basis of 
which American legislators are generally elected discourages third party 
movements. The multi-member district required for systems of proportional 
representation facilitates the growth of minor parties. But the majorities 
or pluralities necessary for election as a representative in a congressional 
or state legislative district compel the candidate to play the same game 
of group diplomacy to build up a majority on a local scale in his district 
that the candidate for president must play on a national scale. Indeed the 
two-party competition for president may consist largely of the synthesis 


of the local group combinations or local parties into our major national 
parties. 


The Trading of Issues for Votes 


In a very real sense the politician, candidate, or party manager is a broker 
in public policies. In effect the candidate says: “Elect me and, in return 
for your support at the polls, I will use the powers of my office to promote 
the policies you desire.” We have seen that this is a practice as old as our 
political parties. Nearly a century ago the consummate politician-states- 
man William H. Seward said: “A party is, in a sense, a joint-stock associa- 
tion in which those who contribute most direct the action and manage- 
ment of the concern.” ® Of course the terms of the transaction are never 
boldly stated but remain merely implicit in the political process. Inevitably 
the promise of candidates to voters must be couched in terms of the 
public welfare which indeed the policies promised often do promote even 
when they also serve a special interest. Parties and candidates conse- 
quently employ slogans to capture the imagination, slogans such as Mark 
Hanna’s “Full Dinner Pail,” Theodore Roosevelt’s “Square Deal,” Wood- 
row Wilson’s “New Freedom,” Herbert Hoover’s “New Era,” Franklin 
Roosevelt’s “New Deal,” and Harry Truman’s “Fair Deal.” Abstract pro- 


grams are thus put in packageable form so that the man in the street may 
respond to the appeal. 


Similarity of Party Programs and Platforms 


The typical American major party platforms are so lacking in clear-cut 
statements on current issues that they baffle people not informed about 
the nature of our parties. In this respect our parties contrast strikingly with 
the numerous single-interest parties of a continental European nation. 
These latter each constitute a relatively narrow segment of society and 
their programs can consequently be quite precise and pointed. American 
multi-party combinations bent upon the accumulation of nation-wide 
majorities must make their platform appeals to something approaching the 


7™Samuel Eliot Morison and Henry S. Commager: The Growth of the American 
Republic (New York, 1937), Vol. I, p- 447. 

* Quoted by Charles A. and Mary R. Beard: The Rise of American Civilization (New 
York, 1927), Vol. II, p. 7. “Most” in this quotation signifies not campaign contribu- 
tions but rather prestige, influence, and voting strength. 
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entire sweep of the American electorate. Professors Charles E. Merriam 
and Harold F. Gosnell have listed in parallel columns and in a simplified 
form the diverse elements of the Republican and Democratic parties in 
1986. ® 


REPUBLICANS 


Budget balancers and spending ad- 
vocates 

Tariff advocates and reciprocal trade 
agreement advocates 

Crop control opponents and advo- 
cates 

Work relief opponents and sup- 
porters 


DemocrATS 


Spending advocates and budget bal- 
ancers 

Reciprocal trade agreement advocates 
and tariff advocates 

Crop control advocates and oppo- 
nents 

Work relief supporters and oppo- 
nents 


The conditions represented in the table have persisted throughout 
American party history, and they confront the platform makers with per- 
plexing problems. The platform committees at our national party conven- 
tions come face to face with the pressures of the various interest groups. 
The American Federation of Labor, the Congress of Industrial Organiza- 
tions, the National Association of Manufacturers, the American Farm 
Bureau, the National Association for the Advancement of Colored People, 
and various other organizations, through their agents, appear before the 
platform committees of both major parties and urge or oppose the inclu- 
sion of certain planks in the platforms. The harassed committeemen 
working feverishly around the clock, hurriedly calculate party losses or 
gains while rejecting, including, or crudely compromising proposed planks. 
Under such circumstances how can major party platforms set forth clear- 
cut statements of issues? The clash of interests of the groups constituting 
a major party simply cannot be resolved into a crystal-clear statement. A 
neat platform might, however, be produced by a bossed convention or 
dictated by a president being nominated for another term. But correspond- 
ing planks in opposing party platforms are by no means identical. Shad- 
ings and differences of emphasis frequently reflect certain preponderant 
interests in one or the other party. Major party platforms are distinguished 
by issues omitted rather than by those included. For example, a passionate 
plea for governmental economy need not be looked for in the platform 
of such a group combination as the Democratic party any more than a 
demand for sharply graded income taxes is to be expected in a Republican 
platform. But the real purpose is, after all, not generally understood. The 
observation of Shailer Mathews is illuminating: “A political platform is 
not a program. It is rather something upon which the candidate may 
stand while deciding which way the people at large choose to go.” !° The 
public quite properly manifests great interest in the views of a presidential 
candidate but largely ignores the platform on which he is presumed to 
stand. 

° Charles E. Merriam and Harold F. Gosnell: The American Party System (3rd ed.; 


New York, 1940), p. 32. 
10 Shailer Mathews: The Validity of American Ideals (New York, 1922), p. 33. 


CuaPTeR x: American Political Parties 191 


The Danger of Head-On Collisions Between Major Parties 


Some writers and speakers condemn the American party battles as con- 
tests over “tweedle dum” and “tweedle dee.” They demand an ideological 
realignment of major parties so that the conservatives may take their place 
in one party and the progressives in another. But the nature of American 
society and not logic has set the pattern of American party politics with 
its two major multi-group combinations. These combinations have forced 
upon political leaders the persistent search for the common ground on 
which all the elements of the party can stand together. The so-called 
cowardice of parties in excluding at times such explosive issues as slavery, 
religion, and prohibition represents the wisdom of statesmanship. Head- 
on collisions on burning issues would no doubt prove dramatic, but they 
also produce social strife and disintegration. The lesson of American party 
history on this matter stands out in bold relief. From Washington’s ad- 
ministration to the 1850’s every major party contained both pro-slavery 
and anti-slavery men. But in 1860 the presidency was captured by a party 
every member of which was unfriendly to slavery. Civil War promptly 
followed what was almost the only clear-cut major party alignment on 
an important issue in American history. 


THE COMPOSITION OF MAJOR PARTIES 
The Different Social Structures of Our Major Political Parties 


No matter how similar major party platforms may be, statistical analysis of 
party group structure reveals differences between them (See Table II). 

The samplings of the public-opinion polls reveal that, vocationally 
considered, the Republican party is weighted with businessmen while 
the Democratic party includes a majority of manual laborers. The Demo- 
cratic party has shown a tendency to attract youth rather than age. Metro- 
politan centers tend to be overwhelmingly Democratic while the Republi- 
cans have generally held at least a narrow edge in the small cities, the 
towns, villages, and countryside outside of the South. Moreover when- 
ever a trend sets in, social groups tend to change together in the same 
direction. 14 


The Influence of Status and Ideology on Party Affiliation 


The influence of socio-economic status and of ideology on party affiliation 
has been scientifically investigated. A trained staff of field workers made 
a systematic study of voter attitudes in the summer of 1944. The area 


1Jn the eight states—Maryland, New Jersey, California, Colorado, New York, 
Oklahoma, Pennsylvania, and Rhode Island—where it was possible to ascertain the 
party division of the armed forces in the 1944 elections, 59.3 per cent voted Demo- 
cratic and 40.7 per cent voted Republican. Gallup Political Almanac for 1946, p. 207. 
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Taste II 
Distribution of Major Party Vote° 


Per cent of Major Party Vote 
1936 1940 1944 
Dem. Rep. Dem. Rep. Dem. Rep. 


By Occupation 


Professional & Business 48 52 86 64 41 59 
White Collar 61 89 48 52 51 49 
Manual Workers 74 26 66 84 62 38 
All Farmers 59 41 54 46 48 52 
By Age 
21-29 68 32 60 40 58 42 
80-49 65 35 56 44 53 47 
50 and over 56 44 51 49 51 49 
By Size of Town 
Over 500,000 71 29 61 89 61 89 
10,000 to 500,000 61 89 54 46 54 46 
Under 10,000 61 39 52 48 49 51 
Farm Residents 59 41 54 46 48 52 
By Sections 
New England 54 46 53 47 53 47 
Middle Atlantic 60 40 53 47 52 48 
East North Central 59 41 51 49 50 50 
West North Central 61 39 49 51 48 52 
South 76 24 73 27 69 31 
Mountain 66 34 56 44 53 47 
Pacific 68 32 58 42 56 44 


® Source: Gallup Political Almanac for 1946, pp. 203-4. 


selected was Erie County, Ohio, which, politically considered, seemed 
to be the typical county in the United States since the percentage of its 
vote for the major parties had closely coincided with the percentage of 
the nation-wide popular vote for the major parties’ presidential candi- 
dates in every election from 1884 to 1940. Interviewers were trained to 
assess the homes, possessions, appearance, and manner of speech of those 
interviewed and classify the persons interviewed by economic class, from 
A, the wealthiest, to E, the poorest. The result indicating also the per- 
centage of the total population in each category was: A, 3 per cent; B, 14 
per cent; C, 33 per cent; D, 30 per cent, and E, 20 per cent. The interview- 


htly more than seven out of ten persons 


ers ascertained that in group A slig’ 
were Republicans while in group D only three and one-half out of ten 
were Republicans. They discovered that occupation had little influence 


on what party the voter supported but that income made a great deal of 
difference. The most important single determinant of party affiliation was 
found to be the socio-economic status the voter assigned to himself. It 
mattered whether he thought of himself as belonging to business, in which 
case he tended to be a Republican, or to labor, which meant that he was 
less likely to be a Republican. Highly significant was the power of an 
ideology in determining party affiliation. Yet strong as it was it could be 
overpowered by poverty. If the voter thought of himself as affiliated with 
business and yet was poverty stricken, his economic status tended to 
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overcome the influence of his business affiliation and make him a 
Democrat. }? 


Geographical Distribution of Major Party Strength 
Sectionally considered, the strength of the Democratic party lies pre- 
ponderantly in the deep South and in the metropolitan centers of the 
other sections of the country. In 1944 the Republicans cast less than 20 
per cent of the major party vote in the cotton planting states of Louisiana, 
Texas, Alabama, Georgia, Mississippi, and South Carolina. In cities 
throughout the nation with upward of half a million inhabitants Demo- 
cratic strength was 61 per cent of the major party vote. In cities of from 
10,000 to 500,000 the Democrats had 54 per cent of the major party vote. 
The geographical area of Republican strength can be seen in maps show- 
ing the counties carried by Thomas E. Dewey in 1944. It consists of a 
vast and irregular zone extending from the rural counties of New England 
through the St. Lawrence and Great Lakes drainage area and expanding 
fanlike into the prairies of the upper Mississippi Valley. It includes the 
more prosperous rural counties containing no large cities and corresponds 
closely to the area of higher incomes.!? New England patterns of culture 
persist throughout this region since it was settled mainly by western 
migration from that section. If the South is disregarded it can be said 
that the Republican strength is found in the high-rent wards and suburbs 
of the great cities, and in the small cities, towns, villages and more 
prosperous countryside. 


Major Party Characteristics Due to Social Composition 
Institutions as different in social composition as the Republican and Demo- 
cratic parties must inevitably reveal distinct differences in social philoso- 
phy and public policies. The Republicans as the party of the higher income 
groups of both the rural and urban areas tend to be production-minded 
and suspicious of the consumer-conscious urban masses. The elements that 
compose the Republican party tend toward conservatism and are inclined 
to be suspicious of new legislation. Denominationally the Republican party 
tends to be Protestant, and since it consists so largely of descendants of 
earlier settlers it is inclined to be suspicious of later arrivals as well as 
of the countries from which they came; the party consequently has long 
inclined toward isolationism and the stressing of “Americanism.” Many 
Republicans are great-grandchildren of the American or anti-foreign party 
of the 1850’s the northern wing of which the Republican party absorbed 
and whose tradition it acquired. The Democratic party prevails in the 
solid South with its Protestant fundamentalism and social conservatism. 
The balance of power of the Democratic party is held by those who dwell 
in the crowded wards of the great urban centers outside the South. This 


12 Paul F. Lazarsfeld, Bernard Berleson, and Hazel Gaudet: The People’s Choice: 
How the Voter Makes Up His Mind in a Presidential Campaign (New York, 1944), 
chap. IIL. 

13 See map showing income distribution in the United States in W. F. Ogburn and 
M. F. Nimkoff: Sociology (Boston, 1940), p. 462. 
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element is predominantly Catholic, is largely of Irish or more recent immi- 
grant stock, and tends to react politically as consumers. The policies of 
the New Deal answered the needs of the urban masses and so endeared 
President Franklin Roosevelt to them that they gave him their overwhelm- 
ing support in four successive presidential elections. Thus the party poli- 
tics that once involved so largely the clash of section with section is 
becoming more and more a competition to establish or retain policies 
acceptable to property-conscious rural voters as against those desired 
by the metropolitan masses. 


How Republican and Democratic Administrations Differ 


So different are the elements constituting the two major parties that a 
change from one to the other in the control of the government means a 
distinct shift in the character of legislation and administration. The elec- 
tion of Woodrow Wilson and a Democratic Congress in 1912 was followed 
by a marked reduction in tariffs and the enactment of the monumental 
regulative statutes: the Federal Reserve Act, the Clayton Act, and the 
Federal Trade Act. This meant a somewhat more vigorous policing of 
business practices than had previously prevailed. No comparable regula- 
tive legislation was enacted during the 1920’s under Republican control 
of the government, and the Federal Trade Commission, having acquired 
a Republican majority, became extraordinarily lenient with respect to 
enforcement of anti-trust legislation. Upper brackets of income-tax payers 
received prompt relief. When the Democrats returned to power in the 
1930’s the interests constituting the party combination managed to enact 
the most comprehensive regulative legislation in American history, and 
the urban consumer interests received more satisfaction than ever before. 
Unquestionably the devastating depression provided the opportunity and 
the necessity, but it was fitting that the social security program should 
have been established under the impulse of the Democratic combination. 
When the Republicans captured Congress in 1946, in response to the 
pressures of the party’s component interests they modified the Wagner 
Act by the Taft-Hartley Act which placed some restrictions upoti labor 
practices; they reduced appropriations for the agencies that administer 
the statutes regulating business; and they severely cut appropriations 
for the development of Federal hydro-electric power which a Demo- 
cratic administration had promoted in the interest of consumers. Quite 
naturally, in the light of party composition, Republicans were showing 
themselves to be production-minded and jealous guardians of what they 
conceive to be “free enterprise.” 


WHY POLITICAL PARTIES EXIST 
Necessity of Parties and Politicians 


Our political parties are by no means the artificial creations of designing 
conspirators but have evolved rather spontaneously in response to deep- 
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seated social needs. One of the anomalies of American opinion is the 
rather common conviction that political parties are an evil and scarcely 
a necessary one at that. This conviction has led to the demand for, and 
the introduction of, the non-partisan ballot for election to offices which, 
it is assumed, should be divorced from party pressures. For this purpose 
the election laws sometimes forbid the ballot indicating in any way any 
party designation of the candidates for such offices. The assumption is that 
the voter will then be free from the influence of party affiliation and 
organization and will consequently simply exercise his untrammeled civic 
judgment in selecting those officials. In practice, however, so strong is 
the tendency of the electorate to think in terms of parties that provisions 
for non-partisan elections are quite commonly circumvented. In Ohio, for 
example, the non-partisan judicial ballot is “non-partisan” only in name 
even with respect to the election of members of the Supreme Court of the 
State. Each party prints its own unofficial ballot which resembles the 
official one except that the party’s own choice of candidates is plainly 
marked on the unofficial copy. Party workers urge their fellow party mem- 
bers to take this marked ballot along with them into the voting booths to 
guide them in voting for the party’s own candidates on the “non-partisan” 
ballot. This persistence of party voting in spite of legal provisions to pre- 
vent it may indicate that there are, in a democratic state, social forces 
operating to perpetuate parties that are too strong to be controlled by 
statutory provisions. Non-partisanship is, of course, widely assumed to be 
a peculiarly precious civic virtue. If, however, the politicians should 
decide suddenly to strike or to abdicate, their essential functions would 
instantly become apparent because of their non-performance. Politicians 
possess a special knowledge of the details of electoral and governmental 
processes that the typical busy citizen has neither the time nor inclination 
to acquire, especially since he knows he can readily obtain such informa- 
tion as long as the politician is available. Politicians see that party tickets 
are filled and that the voter registers and casts his ballot, and they feel that 
they are performing a worthy public service. At his best the politician is, 
as someone has said, a “social coordinator” providing a liaison between 
the typical private citizen and his government, which the politician fre- 
quently humanizes. At his worst he is something else, but this does not 
change the fact that no one has ever discovered how democratic govern- 
ment can function without him. 


Functions of Political Parties 


No matter how imperfect political parties may be as media for formu- 
lating issues and translating pressures into policies, there is no apparent 
substitute for them. The paramount problem of the candidate and of the 
party management is that of finding the elusive areas of agreement among 
the discordant elements of the typical multi-group party. Lincoln, for ex- 
ample, in the 1850's perceived that the sole principle on which the hetero- 
geneous groups constituting the then young Republican party agreed 


196 A GRAMMAR OF AMERICAN POLITICS 


was that of resistance to the spread of slavery into the territories. He 
accordingly concentrated attention on this single unifying issue and thus 
saved the party from disintegration. ** When functioning at their best 
political parties provide the voter with an opportunity for deciding on 
important issues. If elections occur at times when no important questions 
pend, parties still perform the function of providing candidates to be 
voted on and in this matter must be circumspect or pay the penalty. In 
smaller communities the urge of party organizations to provide a complete 
local ticket is often the only means of obtaining candidates at all for 
minor offices. There is more drafting of candidates “for the party’s sake” 
than the uninformed would ever imagine. This filling of tickets is a con- 
cern of both state and national organizations. The survival of a remnant 
of the Republican party intrenched during the 1930's in mid-Western 
county court houses, township halls, and municipal buildings enabled 
the party to catch its breath and prepare for its recapture of a significant 
place in the two-party system in the 1940’s. Unsatisfactory as campaign 
literature, speeches, and radio broadcasts may be from an academic point 
of view, they nevertheless force upon the attention of the electorate the 
fact of an impending election. The persistent effort of candidates, precinct 
captains, or committeemen, as well as of voluntary and paid party work- 
ers, all urging registration and voting, raises the question what elections 
would be like if the voter were left solely to an inner urge of civic duty. 


PARTY MEMBERSHIP 
Party Regulars, Mugwumps, and Independents 


A political party consists of an organized group of citizens influenced 
mainly by the climate of ideas in which they have lived to behave like 
Democrats, Republicans, Socialists, or whatever the affiliation may be, 
at least to the extent of usually voting for the candidates of their own 
party. From 65 to 85 per cent of party members seem to inherit their 
political affiliation, which indicates that the family environment generally 
sets the pattern of party ideology and voting habit for the individual. The 
core of a political party consists of a small group of politically conscious 
leaders who take the initiative in managing the party. In every major 
party a large segment of rock-ribbed regulars may boast that they have 
never scratched a ticket. Next to them are the less partisan members who, 
even when dissatisfied with the party, are restrained from deserting it 
by the conviction that it might be reformed from within. A historic exam- 
ple of this was young Theodore Roosevelt who was bitterly disappointed 
over the nomination of James G. Blaine as the Republican candidate for 
president in 1884 but refused to follow Republican Mugwumps in sup- 
porting the Democratic candidate, Grover Cleveland. The term “Mug- 
wump” is often used to designate party members so loosely affiliated with 


14 See Wilfred E. Binkley: American Political Parties: Their Natural History (New 
York, 1945), pp. 225-6. 
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their party that they quite readily support the ticket of the other major 
party. Mugwump is also frequently applied to independents who claim 
no party affiliation. In 1944 the Institute of Public Opinion found that 20 
per cent of the voters classified themselves as Independents, 39 per cent 
as Republicans, and 41 per cent as Democrats. The Democrats have been 
more successful than the Republicans in recent years in attracting the 
Independent vote. In 1944 they received 62 per cent of the Independent 
vote and the Republicans only 88 per cent. 1° 


The Legal Status of Political Parties 


American political parties have acquired a legal status despite the fact 
that they originated as mere usages in response to civic needs. While seven- 
teen state constitutions incidentally mention the term “political party,” 
nowhere is the existence of a party deliberately authorized. Instead, the 
courts appear to take political parties for granted as consequences of 
inherent rights of the people and to take for granted that their existence 
is safeguarded by freedom of speech, press, assembly, and petition. They 
are therefore not creatures of law but exist independent of statute, although 
they are nonetheless subject to law. Parties have no legal personality or 
legal existence apart from the individuals composing them, and hence 
are not subject to injunction and cannot appear as legal entities in court. 
The courts pursue a “hands off” attitude toward them unless a law is 
violated and will not interfere in the acts and management of a political 
party to protect a member's purely party right in the organization. 1° 
Since an American political party was long considered a merely vol- 
untary association of private persons, the party was presumed to be as 
free from governmental supervision as a literary society or a sewing circle. 
Beginning about 1890 with the introduction of the Australian ballot 
printed at public expense, it became necessary to prescribe a legal method 
of ascertaining the party’s choice of the candidates to be printed on the 
official ballot. Legal safeguards had to be set up to insure that the party’s 
choice of candidates was determined by its membership. Formerly the 
nomination of candidates was accomplished by conventions or caucuses 
for city, county, congressional district, or state. Nominations are now quite 
generally made through direct party primaries conducted by the regular 
election boards. Through legislation, political parties which were once 
merely voluntary associations of private persons have made the transition 
to legally recognized organs of government. This, however, requires a 
legal definition of precisely what constitutes a party in order to determine 
which party candidates are to be printed on the official ballot. Typical of 
this kind of definition is the provision: “A political party... shall be any 
group of voters which at the last preceding general state election, polled 
for its candidate for governor in the state at least 10 per cent of the entire 


16 Gallup Political Almanac for 1946, p. 206. 
16 Joseph R. Starr: “The Legal Status of American Political Parties.” American Po- 
litical Science Review (1940), 34:439-55, 685-99. 
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vote cast therein for governor; or which shall have filed with the secretary 
of state at least ninety days before election a petition signed by qualified 
voters equal in number to at least fifteen per cent of the total vote for 
governor at the last preceding election, declaring their intention of 
organizing a political party...” 17 Legislation of this type has made it 
difficult for minor parties to get on the ballot. 


PARTY ORGANIZATION 
The Local Party Committee System 


Each major party (and sometimes minor parties also) aims to have a party 
representative in every election unit or precinct where there is party 
membership of any consequence. These party officials are variously known 
as precinct committeemen, precinct leaders, or election district captains. 
Sometimes in addition the precinct has a party committeewoman. These 
party representatives were once generally chosen by party caucuses but 
are now almost universally elected for two-year periods at regular party 
primaries. As a matter of fact, the rank and file of the party often pay 
little attention to the election of precinct committeemen and as a conse- 
quence the party organization has a tendency to be self-perpetuating.’* 
The precinct committeeman is presumed to provide local party leader- 
ship, promote party harmony, and stimulate political interest among 
party members. He supervises the preparation of the party poll book for 
the purpose of getting party members registered and checked as they 
turn out on election day. The seeker after party patronage, by long 
established usage, must first obtain the endorsement of his local com- 
mitteeman, whether it be for a municipal, county, state, or Federal ap- 
pointment. This specific activity provides the principal dynamic of local 
politics and tends to strengthen party solidarity. The competent precinct 
committeemen or captain is a specialist in creating goodwill, ostensibly 
for the good of the party. His opportunity to perform this function is 
greatest in the cities, especially in the wards populated by the under-privi- 
leged. Here the local party leader busies himself providing bail for per- 
sons under arrest, following fire departments, and obtaining temporary 
living quarters for families whose homes have been burned, staying evic- 
tion proceedings, finding jobs for the unemployed, looking after the inter- 
ests of shopkeepers in difficulty with city administrators, caucusing with 
fellow political workers, attending weddings, funerals, picnics and church 

11 The Election Laws of Ohio (1940), p. 62. 

18 The voter interest in the election of precinct committee men varies widely. An 
investigation of precinct committeemen in ten rural counties of Illinois revealed that 
82.5 per cent of voters going to the polls at a primary election voted for committee- 
men and that this rose to 90.8 per cent where there were contests for committeemen. 
A surprisingly large number of committeemen reported that they could get “volun- 
teer” party workers in their precincts and that such workers proved more effective 
in influencing voters than job holders and paid workers. Leon Weaver: “Some Sound- 
ings of the Party System: Rural Precinct Committeemen.” American Political Science 
Review (1940), 34:76-84. 
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carnivals, and making friends everywhere who might accept his sugges- 
tions on election day. 


The County Committee 


The precinct committeemen collectively usually constitute the central 
committee of the county or sometimes of a city where they may represent 
and serve a ward instead of a precinct. Often the central committee chooses 
a smaller and more workable executive committee. Both committees, how- 
ever, are headed by local or county chairmen who manage campaigns and 
the distribution of party patronage, and who perform various other duties 
as party leaders. When citizens speak of the Republican or Democratic 
organization they usually have in mind county committees. The county 
chairman is usually a party leader of influence, experience, and ability 
unless he is only a figurehead acting for the party “boss.” His power depends 
primarily upon his dispensing of patronage in the form of appointive 
offices and contracts for public works. There are over three thousand 
counties in the United States with 45,000 officials elected generally on 
a party ticket together with many other appointed officials available as 
party patronage. The state and even Federal patronage, in so far as it 
goes to party men in the county, is generally dispensed through the 
county chairman and committeemen. Thus the county committee consti- 
tutes the backbone of the local political party. 


State Committees 


Following rather closely the pattern of organization of county committees 
are the state committees. The unit of representation is the congressional 
district, county, or state senatorial district. State committees may be elected 
by direct primary, by state or county conventions, by the candidates for 
state and legislative offices functioning as a party council, or by the com- 
mittees of the county or congressional district. In all but five states state 
committeemen are chosen for periods of two years. The tendency is to give 
women recognition on the state committees as, for example, in Ohio where 
a committeeman and a committeewoman are elected bienially at party 
primaries in each congressional district. These individuals collectively 
constitute the state central committee. The state chairman is often hand- 
picked and managed by the real leader, a self-appointed city or state 
boss, the state governor, or a United States senator. State committees, 
functioning mainly through the chairmen and their immediate organiza- 
tions, collect campaign funds, arrange rallies, assign speakers, distribute 
campaign literature, and manage the other activities designed to influence 
the electorate to support the state party ticket. When the party is victori- 
ous the state committee customarily administers the distribution of party 
patronage. The state committee is most active in the years of gubernatorial 
elections and of presidential elections in “pivotal states,” that is, states 
where there is a near balance of political parties. While there is no 
authority to maintain the relationship, custom has established a close 
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cooperation of the state committees with local and national committees of 
the party. 
The National Committees 


Each major party has a national committee consisting of a committeeman 
and a committeewoman from the District of Columbia, Alaska, Hawaii, 
Puerto Rico and, for the Democratic party, from the Virgin Islands and 
the Canal Zone. Nominally the national committees are selected by the na- 
tional conventions of each party, but actually each national party conven- 
tion ratifies whatever choice has been made by the party in each state in 
accordance with state statutory provisions or party custom and practice. 
The business man predominates as committeeman in every section but 
the lower South and the west central states. In these sections his representa- 
tion on the national committee is shared with the lawyer who, however, is 
likely to represent the same social and economic ideology as his business 
client. Banking and insurance exercise a controlling influence through the 
committeemen representation in all but the two above-mentioned sec- 
tions. 1° The placing of women on the national committee was merely a 
gracious gesture when it was begun after the universal enfranchisement 
of women in 1920. In 1933 a careful investigator observed: “The committee- 
woman is often a mere shadow of the committeeman, but she is a woman. 
The door has opened a little.” It is not much farther open to women today, 
and many national committeewomen feel strongly that they play a negli- 
gible part. °° 

Several months before the convening of its national party convention 
the national committee of each major party issues the call for the conven- 
tion and selects the date and the place of the meeting. It convenes again 
shortly before the convention in order to examine the credentials of dele- 
gates and to decide contests. After the convention it directs the party pres- 
idential campaign, collects funds, and publishes and distributes campaign 
propaganda euphemistically denominated “literature.” Because of the 
unwieldy size of the committee many of these duties are administered by 
a national chairman selected by the national committee and aided by a staff. 
Yet the selection of the chairman is little more than the ratification of the 
choice which the party candidate for president makes in accordance with 
established party usage. 


Congressional Campaign Committees 


Each major party has a congressional campaign committee working to 
maintain as well as to increase its party membership in the House of Rep- 
resentatives. The Republican congressional committee consists of one 
member from each state having Republican representation in the House. 
He is selected by the state delegation in the House and ratified by the party 


19 Wallace S. Sayre: “Personnel of Republican and Democratic National Commit- 
tees.” American Political Science Review (1932), 26:360-2. 

20 Marguerite J. Fisher and Betty Whitehead: “Women and National Party Or- 
ganization.” American Political Science Review (1944), 38:895-903. 
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conference, as the Republican caucus is designated. The Democratic con- 
gressional committee is similarly constituted except that its chairman is 
empowered to appoint a woman member for each state and also a member 
from each state without Democratic representation in the House of Rep- 
resentatives. Each committee busies itself supporting the campaign of the 
congressional candidates of its party. Until recently these committees had 
no permanent organization and were active only during the congressional 
campaigns, particularly in the mid-term elections when their work was not 
overshadowed by that of the national committees. Now, however, as soon 
as one election ends, congressional committees begin preparing for the 
next election through a permanent staff maintained at the Washington 
headquarters. There were no senatorial campaign committees before 1916, 
but soon after the coming of popular election of senators in 1913 each 
major party established a senatorial campaign committee to achieve for 


its party in the upper house what the congressional campaign committees 
are attempting to do in the lower house. 7! 


21 Politicians undoubtedly overestimate the effectiveness of campaign activities par- 
ticularly of newspaper support which the electorate largely disregards. It has been 
estimated that in the presidential campaign of 1936 President Roosevelt had the sup- 
port of only 42 per cent of the weekly and 37 per cent of the daily party press and yet 
received 60 per cent of the popular vote; in 1940 he had the support of an estimated 
87 per cent of the weekly and 26 per cent of the daily press and received 55 per cent 
of the popular vote. Of thirty-five presidential contests seventeen appear to have been 
won by the candidate supported by a minority of the contemporary newspapers. Frank 


L. Mott: “Newspapers in Presidential Campaigns.” Public Opinion Quarterly (1944), 
8:348-67. 
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CHAPTER XI 


NOMINATING PROCEDURES 
& 


“The fundamental principle of a republic is individual responsibility. The 
responsibility is personal at the point in our political system where the citizen 
comes in direct contact with the system itself. ... But this ends with the adjourn- 
ment of the primary or caucus. From that moment the citizen, in a representative 
democracy, under a caucus, delegate, and convention system, does not again 
come in direct personal touch with the work of either legislation or administra- 
tion. How essential, then, if he is to be a factor in government, that he take part, 
and intelligently too, in this fundamental work. If there be failure here, there is 
failure throughout. If the minority control in the caucuses, the laws will be made 
and executed by the agent of the minority, and the first principle of government 
fails.” Speech of Robert M. LaFollette at the University of Chicago on Washing- 
ton’s Birthday, 1897. 


selecting candidates for public elective office. Political parties do, 

to be sure, serve the processes of government in several ways other 
than by nominating candidates. They provide the vehicle for uniting 
people holding similar views on political principles and policies, they have 
an educational function in familiarizing the electorate with the issues, and 
they perform the very practical service of carrying on campaigns. Each of 
these functions, however, might also be undertaken by pressure groups 
that desire to influence national policies on their own initiative. But in so 
far as the nomination of candidates for election to public office is con- 
cerned, the political party is sovereign. 

That some method of narrowing down the number of candidates from 
whom the electorate may make a choice is a necessary requisite under our 
form of government seems fairly obvious. The idea of direct election of 
public officials without any intervening nominative process is conceivable 
in an extremely small community or constituency, but the principle can 
hardly be applied say, in a congressional district, the average size of which 
runs around 300,000 people. It seems only natural therefore that the num- 


B FAR the most important function of political parties is that of 
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ber of choices presented to the electorate be sifted down to a few persons, 
and it is equally logical that the agency to carry out this function be the 
political party. 

In contrast to other democratic countries where nominations are left 
almost completely in the hands of the party organization and the pro- 
cedures are not carefully prescribed by government regulation, nomina- 
tions in the United States are governed by elaborate statutory require- 
‘ments. Most of the regulations governing nominations are prescribed by 
the state, not the national government. One of the main reasons for the 
significance that has been attached to nominations in this country is the 
unusually large number of elective offices that must be filled. In the case of 
the Federal government where only a president, vice-president, 435 rep- 
resentatives, and ninety-six senators are chosen the number of elected offi- 
cials is indeed quite small, but the state and local elective offices total well 
over 800,000 and they have been extremely important in shaping the course 
of nominating processes. Another factor contributing to the importance of 
nominations in this country is the dominance of a single party in large 
regions—particularly in the South. Under such conditions the nomination 
becomes tantamount to election underscoring again the desirability of 
having more than a few select party leaders designate candidates for the 
elective offices to be filled. In areas where political parties offer very little 
difference of choice to the electorate on policies, the nominating process 
is likewise a matter of concern, for it is only through such a procedure that 
the voters may register a protest against dictatorial rule by the party’s 
elite. 


EARLY NOMINATING METHODS 
The Caucus 


Since the dawn of modern political history the leaders of various move- 
ments have staged informal meetings to organize and lay the plans for 
larger conclaves to be held at a later date.! Although such preliminary 
meetings are often popularly looked upon as a sinister practice, this is not 
necessarily the case. Where group action is contemplated—as all who 
have had experience with such matters will confirm—some preparatory 
work must be undertaken in anticipation of mobilizing a larger effort. As 
those most interested tend to be the first in the field where political or 
social action is contemplated, and as small groups are more efficient plan- 
ning agencies than larger unwieldy bodies, the influence of the smaller 
units has always had a far-reaching consequence. For describing this de- 
vice—the planning of political action by an informal meeting of local 
leaders—the term “caucus” gradually came to be applied. And as used in 
connection with nominations the caucus simply meant reaching an advance 

1F. W. Dallinger: Nominations for Elective Office in the United States (New York, 
1897), p. 3. 
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agreement on the candidates that the party or group would support in a 
subsequent election. 

One of the earliest descriptions of a caucus in the United States may 
be found in John Adams’s diary. In an entry dated 1763, he describes 
the caucus held at Tom Dawes garret in Boston as follows: “This day 
learned that the Caucus Club meets at certain times in the garret of Tom 
Dawes. He has a large house . . . and the whole club meets in one room. 
There they smoke tobacco till you cannot see from one end of the garret to 
the other. There they drink flip, I suppose, and they choose a moderator 
who puts questions to the vote regularly; and selectmen, assessors, fire- 
wards, and representatives are regularly chosen before they are chosen in 
the town.” ? 

In its early colonial form, the caucus was chiefly available for the 
nomination of local officials rather than state-wide or national offices be- 
cause of travel difficulties. Shortly after the Revolutionary War nomina- 
tions were made in some states by soliciting the views of political leaders 
through extensive correspondence and in a few instances nominees were 
selected by local party chieftains who convened at one of the principal 
cities of a state for this purpose. Within the span of a very short time, 
however, the most familiar nominating technique of the post-Revolution- 
ary era became the legislative caucus. 


The Legislative Caucus 


The idea of having state legislatures make nominations is reported to have 
started in Rhode Island. This development was favored by the fact that 
state legislatures were generally composed of local political leaders who 
had to meet periodically to perform their legislative duties in any event. 
As state legislatures were also authorized by the Federal Constitution to 
elect United States senators, their assumption of the nominating function 
for other officers was not surprising. The actual nominating process con- 
sisted of a joint session of party members from both houses—a procedure 
which soon came to be identified as the legislative caucus. By 1796 the 
legislative caucus was an established institution among all thirteen states 
and in 1800 the same mode of making nominations was introduced into 
Congress where it was known as the congressional caucus. 





The Demise of “King Caucus” 


For nearly twenty-five years the legislative caucus or “King Caucus” as it 
came to be called was the device regularly employed to nominate can- 
didates for elective office. Governors, lieutenant governors and other state- 
wide officers, congressmen, senators, vice-presidents, and presidents were 
all nominated by legislative caucuses meeting in state or national capitals. 
Four presidents—Adams, Jefferson, Madison, and Monroe—received their 

2C. F. Adams, editor: The Works of John Adams (Boston, 1850), Vol. IIL, p. 144. 
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nominations through the congressional caucus. But the supremacy of “King 
Caucus” proved to be short-lived. 

An early indictment against the legislative caucus among the states 
highlighted the fact that it was not representative; that is to say, where 
legislative districts were controlled by the opposition party they went un- 
represented in the party legislative caucus. Some attempt was made to 
remedy this defect by introducing the “mixed caucus,” a measure whereby 
special delegates were chosen to speak for the party members in the legis- 
lative districts held by the opposing party. * The “mixed caucus” in turn 
was an intermediate step toward the “mixed convention” where members 
of the legislature were allowed seats only in case the delegate duly elected 
in his county or district was not in attendance. The final product of this 
evolutionary process—which did not proceed uniformly among the states 
—was of course, the straight convention that was made up of delegates 
who were all selected on the basis of geographic districts. 

While the rule of “King Caucus” gradually gave way to the represen- 
tative convention in the states, its discard was hastened by the rejection of 
the congressional caucus for making presidential nominations. Embittered 
by the congressional caucus of 1824 that showed no warmth for Andrew 
Jackson, the supporters of “Old Hickory” began a systematic campaign to 
discredit the congressional caucus and it was never used again for picking 
presidential candidates. In 1828 the nominations for president were made 
by “State legislative caucuses, public meetings, and irregular conventions 
of the people.” The national convention for presidential nominations was 
not to appear for three years (1831), but the congressional caucus was 
never to rear its head again and the expiration of this device on the na- 
tional level had a profound effect in bringing about its demise among 
the states. 


THE CONVENTION 


Between the Jacksonian period and the end of the nineteenth century 
the convention system was the dominant nominating method in American 
politics. * In theory at least the convention offered the possibility of demo- 
cratic participation within the party in selecting the party’s nominees for 
public elective office. The members of political parties in various local 
units such as the town, city, or county elected delegates to represent them 
at the state convention where state-wide officials were to be nominated. If 
the convention was a county convention the delegates were initially 
selected in local political subdivisions such as the precinct. Where a can- 
didate was to be selected for Congress it was a common practice to hold a 
district convention which included delegates from all the counties within 
the congressional district. In all cases where the convention was used the 


3F, W. Dallinger: Nominations for Elective Office in U.S., p. 20. 
4 For a description of the evolution of the convention system see Henry Jones Ford: 
The Rise and Growth of American Politics (New York, 1898), chap. 16. 
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principle for its composition was essentially the same. Delegates were 
selected first at the lowest level of the political hierarchy and these in turn 
either went directly to the convention or selected delegates to represent 
them at an intermediate convention. Under this scheme it was felt that 
representation might flow from the “grass roots” and afford the rank and 
file of the party membership an opportunity to express themselves. Al- 
though the convention has now been largely rejected for nominating state 
officers, congressmen, and senators, it is still the most popular device for 
selecting delegates for our national conventions that nominate presidential 
candidates. 


Convention Abuses 


As the control of nominations slipped from the hands of the select powers 
that managed the legislative caucuses to the conventions, whose mem- 
bership consisted of delegates directly chosen by local assemblies of the 
party’s rank and file, the change was heralded as a progressive reform. 
Given the ideal condition of a citizenry ever attentive to political affairs, 
the convention system might have worked admirably as a democratic 
method of coalescing the wishes of the broad party membership in the 
matter of selecting candidates for public office. Several factors, however, 
steadily diminished the prestige of the convention system. 

In the first place it was soon evident that conventions were susceptible 
to control by a few. The conventions may have been more representative 
and larger bodies than the legislative caucuses, but Hamilton’s sage ob- 
servation made in 1788 that the larger an assembly “the greater is the 
power of the few in it,” had a familiar if forgotten ring of truth for the 
convention. The apathy of party supporters in many local areas made it 
comparatively easy for small well-disciplined cliques to gain control on 
the ground floor, so to speak, of the convention organizational procedure. 
The struggle for supremacy in political areas where competing groups 
emerged led to factionalism within the party and this development in turn 
often meant that rival factions conducted themselves with little regard for 
the wishes of rank and file membership. 

Aiding and abetting the decline of the convention system was the 
rapid growth of large metropolitan areas and the attendant corruption that 
followed. As cities expanded the question of control over public utilities, 
railroads, and other monopolistic enterprises stimulated unscrupulous 
party leaders to dominate the government officials in these areas in their 
own selfish interests. * Thus they resorted to many feats of political wizardry 
and roughhouse tactics to accomplish their ends. Unfortunately the broad 
masses of the party membership were ill prepared to meet the challenge. 
Already overburdened by the plurality of elective offices that were being 
established in the post-Jacksonian era upon the somewhat misguided as- 


5See Autobiography of William Allen White (New York, 1946). Also Lincoln 
Steffens: The Struggle for Self Government: being an attempt to trace American 
poutiod corruption to its sources in six states. (New York, 1906.) See also The Auto- 
lography of Lincoln Steffens (New York, 1936). 
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sumption that a larger number of elective public offices insured greater 
democracy, the ordinary party member permitted the aides of political 
schemers to take the initiative by default. Of course the persons who held 
the reins of political machines connived to discourage broad participation 
in the convention machinery and it was not pure weariness or disinterest 
that turned convention control over to the machine organizations. When 
the official call for local caucuses was issued by the state central com- 
mittee or appropriate party organ the controlling clique would frequently 
give only the briefest notice on the time and place of the meeting. In this 
way persons wishing to oppose the party machine at the local caucuses had 
insufficient time to mobilize their forces effectively. The machine organiza- 
tion on the other hand knowing of the caucus date in advance could be 
well primed to carry the meetings. 

Among other methods of discouraging attendance at local caucuses 
political machines often selected such unsavory meeting places that many 
respectable people stayed away who might otherwise have taken part. 
Caucuses were scheduled in saloons, livery stables, gaming houses, and in 
environments deliberately calculated to be offensive to many elements of 
society. It was not uncommon for caucuses to be packed with crude and 
coarse representatives of the political machine who were not averse to 
using physical force if necessary for their side to prevail. Moreover, the 
local caucuses leading up to the conventions were not the only places 
where one encountered rough tactics and foul play. At the county, district, 
or state convention itself, the political faction or machine in control of the 
temporary organization sometimes refused to seat duly qualified delegates 
who had been elected by local caucuses. Not only were delegates entitled 
to seats in conventions denied their rights, but the entire replacement of 
duly elected delegates by delegates without any legitimate claim to be 
seated was not unknown. Thus at a notable and riotous convention in 
Minneapolis early in this century the entire body of assembled delegates 
that had been duly elected was unseated in favor of a motley crew of 
vagrants rushed up from the Mississippi river flats for the occasion. 
In the latter case none of the replacements had any claim whatsoever 
to being a delegate, but by manipulating the credentials committee— 
the agency which decides all contests pertaining to the seating of dele- 
gates—the victorious political machine completely raided the legitimate 
convention and won the day by the timely arrival of its “river rat” rein- 
forcements. 

In 1866 California took the lead in regulating caucuses and conven- 
tions by passing a law which was first optional for parties but later com- 
pulsory. ® Following this date other states fell in line with legislation aimed 
at moderating some of the worst features of the convention system. Before 
convention regulation became either general or effective, however, the 


6E, E. Campbell: “Party Nominations in California (1860-1909).” Southwestern 
Social Science Quarterly (1931), 12:245—-57. 
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system it was meant to improve had yielded to the direct primary. By the 
end of the nineteenth century the convention not only had developed some 
shocking abuses measured by ethical standards, but in many areas was also 
in an advanced stage of degeneration. At a Cook county convention in 1896, 
before Illinois had adopted the direct primary, there were 723 delegates, 
of whom 17 had been tried for homicide, 46 had served terms in the peni- 
tentiary for homicide or other felonies, 84 were identified as having crim- 
inal records, and one-third were saloonkeepers. 7 Several of the other dele- 
gates at the same convention were identified as gamblers or operators of 
houses of prostitution. While the Cook County convention was by no means 
representative of all communities it had its counterparts in many sections 
of the country, particularly in the congested urban centers. If most con- 
vention members were not tarred by criminal records or shady dealings, 
there was an uncommon number of officeholders among them. As a means 
of giving the rank and file party member a voice in the nominating pro- 
cedure, the convention had failed. Appropriately its obituary might be 
described by the words of Governor Charles Evans Hughes addressed to 
the New York Legislature in 1909, when he advocated adoption of the 
primary: * “The ordinary party member who cannot make politics a voca- 
tion, feels that he is practically helpless, a victim of a system of indirect, 
complicated, and pseudo-representative activities which favor control by 
a few and make party candidates to a great extent the virtual appointees of 
party managers.” 


THE DIRECT PRIMARY” 


In supplanting the convention the direct primary was backed by much 
the same arguments that were put forward when the convention squeezed 
out the legislative caucus. The basic idea again was to widen rank and 
file participation in party nominations and by this means forestall oligar- 
chical control. If only the people could express themselves directly in 
selecting party nominees, the argument ran, the manipulative tactics under 
the convention system could be eliminated. And, with the establishment of 
the primary the democratic impulses could flow direct from the people to 
the public servants that were eventually elected by this method. 
The direct primary had an initial trial in Crawford County, Pennsyl- 
vania in 1842, where it was employed by the local organization of the Demo- 
7See R. M. Easley: “The Sine-qua-non of Caucus Reform.” American Review of 
Reviews (1897), 16:3224. 

8 See address of Governor Charles Evans Hughes to the New York Legislature, 
January 5, 1910 cited in Charles A. Beard: “The Direct Primary Movement in New 
York.” Proceedings of the American Political Science Association (1910), 7:194. ; 

® For specialized treatment of the direct primary, see V. O. Key: Politics, Parties 
and Pressure Groups (2nd ed.; New York, 1947), pp. 349-69; Howard R. Penniman: 
Sait’s American Parties and Elections (4th ed., New York, 1947), Chap. 18; and 
Peter H. Odegard and E. Allen Helms: American Politics: A Study of Political 
Dynamics (New York, 1947), chap. 16. 
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cratic party. !° Several other counties in the Keystone State soon adopted 
the practice and in 1868 the local rules of the Republican party abolished 
the convention for nominating county officers and made provisions for all 
candidates for county offices to be nominated in a primary. For many years 
this nominating system was known as the “Crawford County System,” and 
it was not until around the turn of the century that the term “direct 
primary” was commonly accepted. 

After gaining a toehold in the Pennsylvania counties the primary 
moved westward and southward. 1! Almost everywhere it appeared the 
primary was under the sponsorship of local party organizations, and it 
usually started in small areas where reform elements had managed to put 
the squeeze on machine politicians. The Populists opposed the convention 
system and were ardent champions of the primary in their crusade against 
the alliance between vested interest groups and political machines. In 
South Carolina, under the driving impetus of “Pitchfork” Ben Tillman, the 
primary received perhaps its first broad test when the convention was re- 
placed in 1891 by a system that brought most public officers, including 
United States senators, under a primary. 

In the development of the primary the South played a significant role 
that is often overlooked. Here the primary was associated in many areas 
with the Farmers’ Alliance Populist movement, and it remained entrenched 
as a popular institution for nominating candidates even after this agrarian 
reform combination had faded from the political scene. In other sections of 
the South, once the Democratic party had reasserted its supremacy and 
put the Populist-Republican coalitions to rout, the adoption or continuance 
of the primary was assured for an obvious reason. With the political scene 
completely dominated by one party, conventions would, in effect, elect 
rather than nominate. Thus it was inevitable that the primary would have 
to be used if the rank and file voters were to have any hand at all in the 
choice of their elected public officers. 

With the spread of the primary came legislative regulation. Some- 
times state legislatures made the direct primary optional, and in other cases 
mandatory, but no legislature was able to hold it back. The primary spread 
as rapidly as ink on blotting paper. No matter how exaggerated the claims 
for the direct primary may have been it took root in the United States like 

no other reform. Its greatest progress took place after the Progressive move- 
ment began to accelerate in the early part of this century. Under Senator 
Robert M. LaFollette’s guidance, the Progressives instituted the first state- 


10 See James H. Booser: “Origins of the Direct Primary,” National Municipal Review, 
(1935), 24:222-3. In 1903 the Crawford County System was re-baptized the “direct 
primary” when Wisconsin adopted the first state-wide primary law. The term had been 
widely used to describe the new nomination system, however, long before it was 
officially adopted by the Wisconsin Legislature. 

11 For a general account of the development of the direct primary see C. E. Merriam 
and Louise Overacker: Primary Elections (Chicago, 1928); and C. E. Meyer: Nominat- 
ing Systems (New York, 1902). 
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wide direct primary law in Wisconsin in 1903. 1? By 1915, thirty-eight states 
had adopted the primary in some form and at the end of 1917 only four 
states had failed to install the primary for selecting some or all of its officials 
to be chosen by a state-wide election. Today only four states, New York, 
Connecticut, Rhode Island, and Indiana use the convention system for 
nominating officers selected by a state-wide election, and use of the con- 
vention in six states—mainly in the Solid South is optional. The optionality 
in the South, however, applies chiefly to the Republican party, although 
there are some exceptions such as Virginia where the convention is optional 
for all parties. 


VARIATIONS IN THE PRIMARY 
The Closed Primary 


In the great majority of our states, the “closed” primary is now used. The 
distinguishing feature of this form of primary is that participation is re- 
stricted to party members. 1% About one-half of the states record party 
membership when the voter registers and limit his vote to the party of his 
choice at registration time. Party membership in turn is defined either by 
statute or party rule or by a combination of both, and a number of methods 
have been devised for subsequently checking a voter’s partisan allegiance. 
Among the several methods devised for this purpose are: 

(A) Past allegiance: The Ohio primary voter, if challenged, must 
swear that he voted for a majority of the candidates of the party he claims 
membership in at the last general election. 

(B) Present affiliation: In South Dakota the challenged voter must 
declare himself to be “in good faith” a member of the party in question, and 
“a believer in its principles as declared in the last state and national plat- 
forms.” 

(C) Future intention: In Missouri the challenged voter must obligate 
himself under oath to support the party nominees at the next election. 

(D) Past allegiance and present intention: In Florida the voter must 
take an oath declaring present membership and that he “did not vote for 
any nominee of any other party” at the last election. 

(E) Past allegiance and future intention: The Indiana-voter at a party 
primary election must have voted for a majority of that party’s candidates 
at the last general election. 

(F) Present affiliation and future intention: Texas law requires under 
oath the pledge “I am a Democrat and pledge myself to support the nom- 
inees of this primary.” 

12See Robert M. LaFollette: Autobiography (Madison, 1913), pp. 292-7. Also 


A. F. Lovejoy: LaFollette and the Establishment of the Direct Primary in Wisconsin, 
1890-1904 (New Haven, 1941). 


18 For a careful analysis of the closed and open primary differences see Clarence 
A. Berdahl: “Party Membership in the United States.” American Political Science 
Review (1942), 36:16-50, 241-62. 
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(G) Past allegiance, present affiliation and future intention: Maine 
requires all three of these evidences of party allegiance under oath and 
New Jersey the same but only if challenged. 


The Open Primary 


As a nominating method designed to leave the voter completely unfettered 
in his choice of party at the primary, the “open primary” has been intro- 
duced in a few states. No public expression of party affiliation is required in 
the open primary. In Minnesota and Wisconsin the open primary rules 
require a voter to vote in one party or the other once he has made up his 
mind about party preference, but in Washington the voter may split his 
vote between different parties. }* Under the latter scheme he might vote 
for a Republican candidate for United States senator in the Republican 
primary and a Democratic candidate for the House of Representatives in 
the Democratic primary. 
The open primary has been under the fire of “party regularity” cham- 
pions ever since its adoption. One allegation is that the open primary 
destroys party “responsibility” by allowing Democrats to masquerade as 
Republicans in the Republican primary and granting Republicans the same 
privilege in the Democratic primary. Another contention is that the open 
primary facilitates party “raids”—a technique whereby the members of one 
party invade the primary of another in the hope of nominating a mediocre 
candidate who will be easier to defeat in the general election. Again the 
experience thus far with the open primary does not warrant any broad 
generalizations on either party responsibility or party raids. If there has 
been a decline in party responsibility in some states using the open primary, 
it is doubtful if the decline has been more perceptible than in other states 
where the closed primary reigns supreme. There are strong party organiza- 
tions under the open primary system, as witness Harold Stassen’s political 
organization in Minnesota. Moreover in some regions like the far western 
states of Oregon and Washington if strong party organizations have not 
thrived under the open primary the voters themselves have seemed to 
compensate for this lack by showing a more acute sensitivity to the real 
issues regardless of differences in party. In a few instances the open 
primary has probably encouraged abortive attempts at party “raids.” And 
where raids are attempted they are not necessarily aimed at nominating 
mediocre candidates. Raids have been attempted in the prayerful hope of 
nominating a more conservative candidate. One of the most striking ex- 
amples of the latter motivation occured in 1938 when about 200,000 Repub- 
lican voters in Minnesota invaded the Farmer-Labor party’s gubernatorial 
primary to try to nominate the more conservative-minded Hjalmar Peter- 
son over his radical opponent, Governor Elmer Benson. As a rule party 
raids are rather difficult to engineer and except for unusual circumstances 
the normal tendency is for voters to remain in their own party primary even 


14See C. O. Johnson: “The Washington Blanket Primary.” Pacific Northwest 
Quarterly (1942), 33:27-39. 
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though not compelled to do so under the open primary. The most common 
reason for a voter to cross party lines at the primary, of course, seems to be 


for the purpose of nominating a strong candidate whom the voter intends 
to support in the general election. 


Run-Off Primaries 


From our discussion of primaries thus far it may be readily understood that 
the winning candidate may not always be the choice of a majority of those 
voting in the primary. Let us assume, for example, that four candidates file 
for the office of United States Senator. If two or three of the candidates are 
evenly matched the winning candidate is certain to have only a plurality of 
the votes, not a majority. 1° The winning candidate, in other words, instead 
of having more than fifty percent of all the votes—a majority—would 
merely have more votes than his nearest competitor—a plurality. To pre- 
vent nominations from being plurality choices several states have adopted 
the run-off primary. Under this plan if the leading candidate fails to receive 
a majority of all the votes cast in the primary, a second or run-off primary is 
held between the highest two candidates. Practically all of the states that 
use the run-off primary are located in the South. 17 While the idea of the 
run-off primary seems commendable, particularly for the Southern states 
where a one-party system prevails, it has no demonstrable advantages else- 
where over plurality nominations. Run-off primaries are expensive and 
they are also subject to factional machinations which frequently negate any 
theoretical benefits that might be claimed in their favor. 


Cross-filing in the Primary 


One of the most curious variations in primary practices among the states 
is that of cross-filing which permits candidates to seek the nominations of 
both parties. In most states candidates in party primaries, like voters, must 
meet certain eligibility requirements before they are permitted to file. A 
few states, however, notably California where cross-filing is a general prac- 
tice, allow candidates to file in both primaries. !8 Thus in the 1940 Cali- 
fornia primary the late Hiram Johnson won the nomination for United 
States Senator in both the Republican and Democratic parties. The same 
feat was also accomplished by Governor Earl Warren in the gubernatorial 
race of 1946. Occasionally the system of cross-filing leads to incongruous 
results and it has been sharply criticized in recent years. Part of the con- 
fusion stems from the fact that under California law unless a candidate 
wins the nomination of his own party he cannot claim the nomination of the 


1 Professor Pollock in his study of the Michigan direct primary concludes that when 
voters do jump party lines in the primary they do so to support a strong candidate 
whom they hope to vote for in the general election. See James K. Pollock: The Direct 
Primary in Michigan, 1909-1935 (Ann Arbor, 1943), p- 60. 

*© For treatment of plurality nominations in New Mexico sce Paul Beckett and 
Walter L. McNutt: The Direct Primary in New Mexico (Albuquerque, 1947). 

17 The run-off primary states are Alabama, Arkansas, Florida, Georgia, Louisiana, 
Mississippi, North Carolina, Oklahoma, South Carolina, and Texas. : 

18 See Robert W. Binkley, Jr.: Double Filing in Primary Elections (Berkeley, 1945). 
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opposition party. In 1944 the representative of the fifteenth congressional 
district in California, a Democrat, won the Republican nomination yet 
could not accept it because he failed to receive a nomination of his own 
party. At the same primary five other congressmen were elected and 
exempted from running in the general election because they obtained the 
nomination of both parties. In a sense the cross-filing system gives the can- 
didates much the same freedom that the open primary gives the voter. 
There is much more sentiment for repeal of the cross-filing system than 
the open primary, however, one of the chief arguments being that the 
candidates who receive joint nominations are apt to be fence-straddlers . 
and weak party men. 1° 


THE PRIMARY ON TRIAL 


No student of government today needs to be told that the primary 
was not the panacea that its champions proclaimed it to be. Almost from 
its inception the party potentates who had once controlled the convention 
system exercised great influence over the primary. The more uncritical 
visionaries who had extolled the virtues of the primary sadly misunder- 
stood the nature of the political process. Even under a primary system 
an organization may exist within the party; hence the disappearance of the 
convention did not eclipse political machines. °° Party organization heads 
may have found their authority somewhat modified by the changeover from 
the convention to the primary, and the shift did require different strategies 
to fit the new political framework, but they took the adjustment in stride. 
Party machines continued to keep their operatives well organized in the 
precincts, wards, counties, and state, and in this way they were able to 
agree in advance upon candidates they would support in the primary. By 
maintaining discipline within the ranks of the machine organization lead- 
ers had little difficulty in dominating the primary. With advance agree- 
ment on a list of candidates they favored for nomination the machine 

leaders had an advantage over the unorganized rank and file of the party. 

The organization could center its strength on the slate agreed upon prior to 

the primary, whereas the vote of the party rank and file might be fraction- 

alized among several candidates. In many cases, therefore, the primary 

appeared to give popular ratification to the choices already agreed upon by 

the machine organization. 

The fact that the political chieftains of a party seem to dictate the 
primary winners does not mean that a non-machine choice cannot emerge 


19 Robert O. Foote: “The Cross Filing Primary,” Baltimore Evening Sun, June 13, 
1944. In the California primary of June, 1948, the Republican congressional candidates 
won nine joint or bi-partisan nominations and the Democrats captured three. This 
meant that in twelve of California’s twenty-three congressional districts there would 
be no contest in the general election unless a third party candidate was on the ballot. 

20 See Henry Jones Ford: “The Direct Primary.” North American Review (1909), 
190:1-14: “The direct primary may take advantage of opportunity from one set of 
politicians and confer them upon another set, but politicians there will always be so 
Jong as there is politics.” 
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as the victor in a primary. Nor does it mean that the choice of an inner core 
organization within the party is necessarily unacceptable to the rank and 
file membership. But the frequency with which advance selections by the 
inner organization do win in the primary underscores the broad influence 
it has over the primary. Thus we find that the candidates for United States 
Senator, Representative in Congress, Governor, or other officials, who enter 
the primary with the official blessings of the party organization, start with 
an enormous advantage. 

A common device to make the wishes of the party organization known 
to the general membership of the party is the pre-primary indorsing con- 
vention. In Colorado, Minnesota and Nebraska, for example, the parties 
hold indorsing conventions in advance of the primary. As the boost which 
an indorsing convention gives a candidate is usually enough to put him 
over in the primary, it can very easily reduce the primary itself to secondary 
importance. 

Since the primary came into general use its opponents have hammered 
against it with stock arguments, all of which unfortunately have a certain 
grain of truth, but they have failed to convince a majority of the people 
that the way of better government is via the convention route. It is true that 
the primary is more expensive and it is likewise correct that the large num- 
ber of elective public offices to be filled makes it difficult for the over- 
burdened voter to cast an intelligent vote. More fundamental, perhaps, is 
the indictment that the primary is not taken as seriously as one might wish 
by a large part of the electorate and that this indifference delivers control 
of the primary into the hands of political bosses. On several charges against 
the primary, however, the arguments are not convincing and the evidence 
is too incomplete to pass final judgment. 

One finds examples where the party organization has made a clean 
sweep of the primaries with its candidates over a period of several years. 
But there are also many instances where the organization legions have 
been put to rout at the primary by the party’s rank and file. The primary 
does make it more difficult for the political machine to dominate the nomi- 
nating process. And the record indicates that nominations for public 
offices carrying great prestige with the electorate such as United States 
Senator are more difficult for the party organization to control than those 
for less important offices. 

Among the older but still persistent charges hurled against the pri- 
mary is that it brings more mediocrity into public office than the convention 
system did. At first blush when one looks around to find the modern coun- 
terparts of Clay, Webster, and Calhoun this argument sounds persuasive, 
but it hardly squares with the facts. Rating the present-day product of 
the primary system against the man who was elevated to public office by 
the convention nominating process is like trying to decide whether Jack 

Dempsey in his prime could have knocked out Joe Louis. The notion that 
the primary has brought about a decline in party organization and respon- 
sibility is also a view that deserves no hard and fast acceptance. In states 
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such as Ohio and Pennsylvania the primary system is characterized by 
strong party organization and the decisions of the organization are often 
decisive factors in the primary. Yet in other states, particularly those of 
the Far West such as Oregon and Washington the party machinery is 
not as well organized nor does it ordinarily have a significant influence on 
the primary. 

The primary, then, has adjusted to the peculiarities and traditions of 
the region. In areas where strong political organizations have been the 
rule, such as Illinois, party organization has held up despite the adoption 
of the primary, and where party organization is said to have lapsed because 
of the primary, the reason is probably quite independent of this factor. 
In weighing the primary one should not be persuaded that the frequent 
victories of organization candidates are necessarily an indictment against 
the system. As Charles Evans Hughes noted in 1921: “Why should they not 
win? If a party is clean, vigorous, and efficient, if it has the confidence of 
the party members, as such an organization should have, it will be influ- 
ential in advising candidacies, and those who are presented as candidates 
with the approval of such an organization will in all probability be men 
who ought to be selected.” The party organization may still operate effec- 
tively and maintain its vigor under the primary system. Indeed, as Mr. 
Hughes says, a presumption that the primary is unsatisfactory because the 
organization candidates often win is quite illogical. *1 

Today the primary system is still in the experimental stage. But no 
matter how the critics rail against its shortcoming, one incontrovertible 
truism stands to protect the primary from all assaults and will probably 
prevent its eclipse. When things get too bad, as Charles Evans Hughes 
once pointed out, an effective means is needed to turn the rascals out of 
office. The primary is just such a weapon. 


21 Charles E. Hughes: “The Fate of the Direct Primary.” National Municipal Review 
(1921), 10:23-31. 
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CHAPTER XII 


CONGRESSIONAL PRIMARIES AND ELECTIONS 
ae 


and perhaps even more important, to include the processes that 

unfold in the pre-primary stage, is not easy within the brief 
compass of an introductory book on American political institutions. Poli- 
tics, like many of the professions, is an art the understanding of which is 
greatly enhanced by intimate association at the operational level. To 
attend a party caucus, assist in the planning and conduct of a campaign, 
or to help organize meetings as the candidate takes his stand on the hustings 
is to know what Frank Kent so appropriately terms “The Great Game of 
Politics.” The entire nominating procedure, as we have already noted, is 
one of sifting or winnowing the number of candidates who seek the pri- 
mary nomination. Although in theory any person who meets the customary 
state requirements on residence and citizenship may enter a primary 
campaign, usually by paying a filing fee that ranges from fifty to one 
hundred dollars, the evidence suggests that the elimination process begins 
very early. 


V | No recorp what goes on behind the scenes in a primary campaign, 


WHO GOES TO CONGRESS 


In the normal course of events candidates who carry off nominations 
are not persons who simply go through the motions of announcing their 
candidacy and paying the required filing fee. Planning is the keystone 
of the nominative process. Quite independent of the primary, selective 
forces are operating within our society to steer some people into the 
stream of politics. Not all persons, to be sure, who take an active hand 
in politics will emerge as candidates for public office. Many who willingly 
serve the party shun the thought of candidacy for public office, while 
others lack either the qualities or the good fortune to realize ambitions 
to hold an elective public post. In examining the background of the men 


CuapTer xu: Congressional Primaries and Elections 219 


and women who eventually reach Congress as representatives and sena- 
tors two characteristics stand out; first, practically all of them have served 
their respective party in some capacity prior to their nomination and 
election to Congress; second, an unusually large number have held down 
public positions before being elevated to Congress. A study of the Seventy- 
seventh Congress (1941-1942) revealed that one hundred and fifty-six 
had formerly served in state legislatures and one hundred and nine as 
prosecuting attorneys. } In addition, several members had also served as 
governors. In the Eightieth Congress (1947-1948) in the Senate alone 
there were twenty-eight senators who had formerly been governors. 
Twenty-one members of the upper chamber had also served in the House 
before going to the Senate. Besides the many members who had earlier 
held elective offices such as state legislators, mayors, or city councilmen, 
seven in the Eightieth Congress had served as county sheriffs. > The cus- 
tomary channels therefore, through which a person passes on his way 
to our national legislature are fairly well defined and it will be readily 
apparent that the persons serving apprenticeships in political affairs are 
usually the ones who are rewarded with the party’s nomination for repre- 
sentative or senator and subsequent election. 


CAMPAIGN STRATEGY 


The strategy employed in primary campaigns varies with the circum- 
stances. One technique often employed is to have various organizations 
urge a likely subject to become a candidate. Thus a labor union local 
or a business men’s association will call upon some person to make the 
supreme sacrifice and become a candidate for Congress and—after a 
period of hide and seek during which the prospective candidate remains 
modestly noncommittal—it is accepted practice to respond to the call of 
the people with a public declaration of candidacy. In communities where 
party organizations are strong, the feelers inviting a person to become 
a candidate may emanate from the party leaders themselves. Elsewhere 
the party leaders may remain discreetly in the background while promi- 
nent civic, professional, business, or labor leaders make the initial advances 
in urging a potential candidate to run. In Indiana, and also in many other 
states, the State Editorial Association is a potent body in influencing the 
selection of senatorial candidates and its more vigorous spokesmen claim 

1 See M. M. McKinney: “The Personnel of the Seventy-seventh Congress.” American 
Political Science Review (1946), 36:67-75. 

? From the standpoint of previous occupations a breakdown of the Eightieth and 
Eighty-first Congress revealed the following: In the Eightieth Congress there were 
248 lawyers in the House and Senate. Thus the legal profession accounted for 59.4 
percent of the membership of both houses. After lawyers came businessmen, educators, 
farmers, and journalists in the order named. The Eighty-first Congress was composed 
of 801 lawyers, 68 businessmen, 35 politicians, 33 farmers, 31 teachers, 13 bankers, and 


one actress. In the latter Congress there were 218 war veterans, 80 of whom were 
veterans of World War II. 
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that by tradition it has inherited the right to name the Republican candi- 
date for United States Senator. It would be a mistake, of course, to con- 
clude that all nominations are set up very early in the game and that 
various unorganized groups and party members cannot upset some of 
the best laid plans by capturing the primary with a candidate of their 
own. But the evidence is overwhelming that the candidates who receive 
a well-planned boost from either the party organization or well-disciplined 
organizations working within the framework of the party are the ones 
that win the first trial heat on the road to Congress. 

Everywhere the choice of candidates is decreed somewhat by the 
local peculiarities of the region. However unfortunate it is axiomatic 
that such matters as race, religion, national extraction, and sex, may seri- 
ously enhance or impede a candidate’s chance of success in winning a 
nomination or election. A Roman Catholic may easily win a nomination 
in Boston or Providence, but he would almost certainly be unable to 
accomplish such a feat in most areas of the South or in other districts 
where Catholics constitute only a small fraction of the voting population. 
The state of Utah frequently sends Mormons to the Senate and House 
of Representatives, and the nationality influence in nominating candidates 
for Congress may be readily observed in our metropolitan Congres- 
sional districts where the great majority of people are of similar national 
origin. * 

Should one party faction have dominant control in a congressional 
district or in a state, the nomination of a candidate for Congress may 
become a perfunctory matter. The fact that the length of service of the 
average congressman during the past twenty years seems to be slightly 
over three terms, suggests some tendency to renominate the incumbent 
congressman. * This trend also appears in the Senate, where renomination 
and reelection are quite the usual thing. The great majority of representa- 
tives and senators however, are regularly faced with opposition in the 
primary, and they dutifully spend a substantial amount of time mending 
their political fences in preparation for the primary ordeal. 

Occasionally factional fights or other splits in the ranks of the party 
lead to spirited contests at the primary. In such cases a variety of shenani- 
gans may be tried, some legal, some illegal. The ancient formula of the 
Hapsburgs—“divide and rule”—is often applied at the primary in the 
hope of winning the nomination by splitting the vote of the opposition 
candidate. This is well illustrated by the case of Senator Shipstead of 
Minnesota, whose contests for renominations were often made simpler by 
having two or three people file in the primary, all bearing Scandinavian 


3 It is interesting to note that a press oll taken of the Eightieth Congress in January, 
1948, revealed that only seven states had congressional delegations cnn solely 
of native-born representatives. Five of these states are located in the South, the other 


two being Vermont and Utah. . : 
4 The average senator in the Eightieth Congress had been in office 7.75 years while 
the average representative had been in office eight years and ten months. In the 


Senate the average age was fifty-seven, in the House fifty-two. 
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names such as Olson, Jensen, or Nelson. * Where persons are induced to 
file in a primary for the sake of splitting the vote and thereby increasing 
or decreasing a candidate’s chance of nomination the strategy may work 
quite smoothly, but occasionally it backfires. A notable case illustrating 
the latter point centered on the bid of the late Senator George W. Norris 
of Nebraska for renomination two decades back. Anxious to defeat Sena- 
tor Norris for the Republican nomination, the Republican National Com- 
mittee persuaded a little known grocer named George W. Norris to file 
against him in the primary. The strategy here was not only to split the 
vote but to deliberately confuse the voter as to the identity of the man 
he was voting for. ° The attempt failed, however, and subsequent Senate 
investigations proved that Senator Norris’s opponent had been paid to 
enter the race. 


REGULATING THE PRIMARY 


The Federal Constitution, as we have noted, provides that “The 
times, places, and manner of holding elections for Senators and Representa- 
tives shall be prescribed in each state by the legislature thereof...” Yet 
Congress is not without power to regulate the conduct of Federal elections, 
for the part of the Constitution just quoted, Article I, Section 4, also de- 
clares that the Congress “may at any time by law make or alter such regu- 
lations, except as to the places of choosing Senators.” Nowhere, however, 
does the Constitution mention nominative procedures such as primaries 
or conventions. In consequence, a controversy of long standing has ex- 
isted over the power of Congress to regulate primaries. 

In so far as elections are concerned, Congress has left many ques- 
tions of election laws governing the choice of senators and representatives 
up to the individual state. State regulations on elections have, of course, 
been supplemented and reinforced from time to time by congressional 
statutes and as noted in the chapter on suffrage there have been many 
decisions recognizing Federal power over primaries. 


Prescribing Primary Procedures 


At the outset of our discussion on regulating the primary we observed 
that the states have a large responsibility for determining the procedures 
to be used in both primaries and election. Congress as we have seen, has 
sometimes reinforced state regulatory measures with Federal legislation, 
and indeed has attempted to reach beyond state regulations on some 
issues such as the one involving the right to vote in a congressional pri- 
mary. By far the most primary and election procedures, however, are 
prescribed by the states themselves. 


5 See Malcolm Moos and E. W. Kenworthy: “Dr. Shipstead Come to Judgment.” 
Harper's (1946), 193:21-7. 

® See George W. Norris: Fighting Liberal: The Autobiography of George W. Norris 
(New York, 1938), chap. XXVIII. 
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These regulatory prescriptions cover a variety of subjects. Ordinarily 
they set the time for holding the primary, which in most states is in 
August and September where nominations are to be made for the general 
election in November.7 State regulations also define political parties for 
purposes of determining a party’s eligibility to be on the ballot in primary 
elections. The usual method of defining a political party for this pur- 
pose is to set a percentage of votes that it must have polled at the last 
general election. Thus in Maine for a party to be on the ballot, it must 
have polled 1 per cent of the total vote cast for governor at the last gen- 
eral election. In Alabama 20 per cent is required for a party to have a 
primary at public expense. * As it is obvious that a completely new party 
could never get on the ballot under such a definition, state laws regulating 
primaries do provide alternatives for nominating candidates. Often the 
rule is that if a “party” lacks a certain percent of the vote or a specified 
flat vote it may nominate by convention, petition, or some other means. 

In addition to the items mentioned above, the states prescribe a vast 
number of regulations that seek to govern the primary down to the most 
minute detail. The form of the ballot is carefully regulated—primaries 
are no longer the private affairs they were when parties once provided 
their own ballots. If voting machines are to be used, the states prescribe 
how they shall be inspected. In many other areas of regulation—determin- 
ing the rules governing poll judges, prohibiting any electioneering within 
a specified distance of the polls, setting the rules for marking and tabu- 
lating ballots, and even decreeing the suspension of the flow of liquor 
during the hours the polls are open, the states fill in the details with 
extensive statutory provisions. In its mature form today, the primary is 
actually conducted almost like an election, and if one runs over the 
statutory sections on primaries and elections—which are found side by 
side in most states—he will find them remarkably similar. 


REGULATING ELECTIONS 
Corrupt Practices Legislation 


All of our forty-eight states have laws commonly referred to as “Corrupt 
Practices Acts.” These laws usually apply to both primary and general 
elections, and although there is considerable variation among them, they 
generally attempt to prohibit such practices as bribery, stuffing ballot 
boxes, and any fraudulent practices designed to alter the results of an 
ddition, corrupt practices acts limit the amount of 
y be made in primary and election campaigns, 


aries much earlier. In California and Maine 
the primaries take place in June and in a few states they occur in March and April. 

8 For a thorough analysis of the legal status of political parties as defined by state 
statutory regulations, see Joseph R. Starr: “The Legal Status of American Political 
Parties.” American Political Science Review (1940), 34:439-55, 685-99. 

° A summary of state corrupt practices legislation may be found in a study prepared 
by Harry Best published as Senate Document No. 11, 75th Congress, [st Session. 
A more recent work is a mimeographed document, Corrupt Practices Legislation in 
the 48 States, prepared by S. S. Minault and issued by the Council of State Governments. 


honest election. ® In a 
expenditures which ma 
7 Some states, however, hold their prim 
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they forbid contributions by some organizations such as corporations, and 
they sometimes provide that contributions and expenditures must be 
publicized. 1° 

Federal corrupt practices legislation, began shortly after the close 
of the Civil War, and gradually expanded in scope to cover both primaries 
and elections where federal officers are to be chosen.?! It is unlawful under 
federal law to solicit contributions from an employee under Federal civil 
service where such contributions are to be used for political purposes. 
Federal regulations also forbid corporations to make any political con- 
tributions toward the election of senators and representatives, or the 
election of a president or vice-president. In 1943 the same restrictions 
were applied to “labor organizations” by the Smith-Connally Act. 


Evading Restrictions on Contributions 


The actual enforcement of proscriptions forbidding contributions by 
either corporations or labor organizations has proved exceedingly difficult, 
and there are a number of ways by which these provisions may be circum- 
vented. !” In its advertising, for example, a corporation may urge that 
voters elect candidates who are favorably disposed toward certain gov- 
ernmental policies. The names of candidates for representatives or sena- 
tors are not directly mentioned, of course, but under the guise of public 
education or advertising, corporations manage to do some effective mis- 
sionary work for candidates who are sympathetic to their interests. 

Another method by which corporations may indirectly help to elect 
representatives and senators is through their lobbying activities. Federal 
legislation forbidding corporations to subsidize candidates does not apply 
to funds spent for lobbying before Congress. Thus it is possible for part 
of the large sums that are spent for lobbying in behalf of corporations to 
trickle into channels where it will prove very beneficial to the election 
of certain favored candidates. 

Contrary to popular impression lobbyists do not spend most of their 
time working their wiles on congressmen in Washington. Indeed their 
work may be carried on far afield—at the grass roots—where their efforts 
are most likely to show results and they often carry on their activities 
through organizations whose names seem only remotely connected with 
the real purpose of the lobby. Thus one finds such names on organizations 
as “People’s Committee to Defend Life Insurance and Savings.” Behind 
the facade of a title such as this, an impressive list of supporters may be 
found, including prominent industrialists, and business and professional 
men, both large and small. An organization of this kind usually operates 
unobtrusively but effectively through a skillful executive director. No 


10 The best analysis of the state legislation regulating the use of money in primaries 
elections is in Louise Overacker’s Money in Elections, (New York, 1932) 
chap. 12. 

1! See E. R. Sikes, State and Federal Corrupt Practices Legislation (Durham, 1928). 

12 For a discussion of the problems encountered in attempting to regulate campaign 
contributions see: V. O. Key: Politics, Parties, and Pressure Groups (2nd ed., New 
York, 1947), pp. 476-88. 
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elaborate headquarters are maintained, but the person in charge stays 
in close communication with various political leaders of both parties 
throughout the country. As their objective these organizations concen- 
trate their fire on congressional elections and seek to lubricate the cam- 
paigns of candidates whose policies are in accord with their general aims. 
In mobilizing their efforts careful score cards are kept on the districts or 
states where acceptable candidates need help for re-election or where a 
decision has been taken to unhorse a representative or senator whose poli- 
cies are not looked upon with favor. 

Where no titled organization is employed, corporations may support 
the elective efforts of representatives or senators in other ways that are 
also effective. One device is to employ a legal retainer whose actual legal 
work in representing the corporation consumes but a small fraction of 
his time, leaving him ample opportunity to indulge in political activities. 
Steel companies, railroads, public utilities, milling industries, and many 
other businesses often find it convenient to retain a legal counselor whose 
chief sideline duty is not to furnish legal advice; whose real duty indeed 
is to do undercover work for the election of friendly state legislators and 
members of Congress. Persons who serve corporations in this capacity 
do not operate by placing corporation’s contributions directly at the dis- 
posal of friendly candidates for Congress. Their resourcefulness in accom- 
plishing the ends they seek includes a variety of techniques. They may 
help the candidate line up support by arranging a meeting of prominent 
people within the district or state, and draw upon their expense account 
to pay the cost of the meeting. On the other hand, by diligent effort, a 
corporation’s political watchdog may secure voluntary contributions for 
his candidate from individuals living in the region who have some com- 
mercial ties with the corporation he represents, either as buyers or sellers. 
The upshot of all of these arrangements whereby corporations are able to 
give substantial indirect financial support to candidates for Congress may 
be reduced to two simple propositions: first, legislation which would 
effectively circumscribe these activities is exceedingly difficult, if not 
well nigh impossible to enforce; second, although the efforts expended 
for candidates in this fashion may not necessarily involve a direct outlay 
of money, the real measure of their worth is in the services rendered, and 
it is not an exaggeration to say that these efforts may be of crucial impor- 
tance in winning or losing a campaign. 


Restricting the Use of Labor Union Funds 


The attempt to prohibit labor organizations from making any contribution 
toa campaign to elect a president, vice-president, senator, or representa- 
tive offers the same difficulty of enforcement as the legislation which 
sought to restrict corporations. The real impetus to restrict labor organi- 
zations from making contributions to political campaign funds grew out 
of the 1936 campaign, when the United Mine Workers of America, along 
with several other labor organizations, contributed a fund of $770,000 to the 
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Democratic campaign of that year. The Smith-Connally Act of 1943 pro- 
hibited “labor organizations” from making contributions for the election of 
congressmen or the President, but one of the large loopholes in this Act was 
that the ban it placed on trade union contributions applied to elections and 
did not cover nominations. In consequence, during the campaign of 1944, 
the C.I.O. Political Action Committee spent close to a half-million dollars 
promoting the candidacies of its friends before the national Democratic 
convention held in July. Although the language of the Smith-Connally 
Act stated that “contributions” might not be made by unions to political 
committees or candidates, the unions considered this to be no bar against 
their making direct “expenditures” on the elections. By this ingenious rea- 
soning they justified union activities in distributing literature, holding po- 
litical meetings, and in short actively supporting the congressional candi- 
dates they deemed to be friends. The Smith-Connally Act expired on June 
80, 1947, leaving the question of the right of labor organizations to make 
contributions to political campaigns still up in the air. 

With a number of states passing laws to prohibit unions from con- 
tributing to political campaigns, and in the midst of a fairly strong demand 
that Congress do something by way of tightening regulations generally 
on unions, Congress passed the Taft-Hartley Act in 1947. An explosive 
part of the Taft-Hartley Act was Section 304, which prohibited unions 
from making contributions or expenditures in connection with a Federal 
election. Again the issue seemed to be one of semantics, the key word in 
the section being “expenditures.” The inclusion of this word, according 
to union arguments, not only forbade making contributions but it actually 
prohibited making any expenditures whatsover. Under this interpretation 
union spokesmen argued that the mere hiring of a hall to discuss politics, 
buying radio time to broadcast political views, printing or circulating a 
newspaper with a political opinion, and circulating handbills, were all 
barred by the one word “expenditures.” 

Admittedly Section 304 was later considered ambiguous and some- 
thing of a mistake by men of the Eightieth Congress who drafted this 
amendment to the Taft-Hartley Act, and the leaders of organized labor 
were not slow in seizing upon this weakness. The best interests of the 
union may not always be served by relying upon political parties, politi- 
cians or party committees, argued the union philosophizers. It is therefore 
essential, they insisted, that union organizations be allowed to spend 
money to propagate their own political views in newspapers, through 
broadcasts, or other media of public communication, and any legislation 
which interferes with this right abridges the freedom of speech and press 
guarantees of the United States Constitution. 

Moving for a quick test on the constitutionality of Section 304 of 
the Taft-Hartley Act, Philip Murray, President of the Congress of Indus- 
trial Organizations, used union money to publish his support of a political 
candidate in The CIO News at a special congressional election in Balti- 
more in June, 1947. Following this incident in which the C.I.O.-endorsed 
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candidate won the election, the Department of Justice obtained a grand 
jury indictment against Mr. Murray and the C.1.0. The specific charge was 
illegal campaigning in a congressional by-election. Any doubt over the 
intention of the government to continue prosecuting violations of Section 
304 was confirmed early in 1948 when an American Federation of Labor 
local in Connecticut was also indicted for buying radio time and adver- 
tising space in a newspaper to campaign against the presidential candidacy 
of Senator Robert A. Taft. 

Before the Taft-Hartley Act had been on the statute books a year, 
Section 304 was declared unconstitutional in a decision rendered by a 
Federal District Court on March 15, 1948. The ruling of the Federal Dis- 
trict Court throwing out the indictment against Philip Murray and the 
Congress of Industrial Organizations declared that the “plain terms” of 
the law deprived unions and their members of the constitutional right of 
free speech, freedom of the press, and assembly. Thus the decision opened 
the way for labor unions to finance their own campaigns during presiden- 
tial and congressional election years with union money. The decision did 
not, however, rule on the question of union “contributions” to a political 
party or to a committee conducting a political campaign. Furthermore 
although Section 304 was embodied in a statute designed to deal ex- 
clusively with labor-management problems, it actually amends an old law 
—the Corrupt Practices Act—originally passed in 1907. As Section 304 of 
the Taft-Hartley Act forbade banks, corporations, and unions alike to 
make either contributions or expenditures in any Federal election, the 
court decision left the Federal government without control over the politi- 
cal expenditures of corporations, banks, or unions until Congress writes 
a new law. After a speedy appeal was taken to the United States Supreme 
Court the decision of the lower court was affirmed in June, 1948. Like the 
lower court ruling, the Supreme Court did not pass on the larger question: 
Can labor unions contribute funds directly to a political campaign? Thus 
Congress must still act to clear up the dilemma which the provision has 
created. The weight of public opinion appeared to be behind the judg- 
ment against Section 304, but the question of the right of a union to 
subsidize directly political parties in a campaign is still far from settled 
and it promises to be a problem of continuing importance in American 
politics. 


Expenditure Ceilings in Congressional Campaigns 


Under the Federal Corrupt Practices Act of 1925, unless the law of the 
individual state provides for a lower figure, the expenditures for a candi- 
date for senator is limited to $10,000 and for representatives to $2,500. To 
make the law more equitable for candidates living in populous states, how- 
ever, a person running for senator or representative may elect to take 
advantage of an alternative rule. The latter provision permits him to spend 
three cents per vote cast for all candidates for the office which the candi- 
date seeks at the last general election, but the total amount, if the alterna- 
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tive rule is used, may not exceed $25,000 for a senatorial candidate or 
$5,000 for a person seeking election to the House. 18 

Under the first Hatch Act, candidates for Federal elective office were 
forbidden to accept contributions from relief workers. The second Hatch 
Act, passed in 1940, sought to supplement state laws prohibiting the 
assessment of state and local employees for political purposes. The latter 
measure prohibits any assessment of state or local employees who are paid 
either completely or partly out of Federal funds. It also limits the contribu- 
tions or loans that any individual may make for the nomination or election 
of Federal officers to $5,000 in any one year for any one committee. 


Difficulties in Enforcing Expenditure Limitations 


Like the restrictions prohibiting campaign contributions by corporations 
and labor unions, the limitations placed upon expenditures of candidates 
for senator or representative are not nearly as meaningful as they appear 
on the statute books. Expenditures which the candidate makes for “neces- 
sary personal, traveling or subsistence expenses or for stationery, postage, 
writing or printing (other than for use on billboards or in newspapers ), 
for distributing letters, circulars or posters, or for telegraph or telephone 
service,” and several other items are exempted from the limitation. Con- 
ceivably a candidate might spend a very large sum on postage or on 
circulating various campaign propaganda. Moreover it is exceedingly 
difficult to obtain an accurate check on the sum spent by friends of the 
candidate in promoting his nomination and election. It is quite apparent, 
for example, that the services rendered by various lobby groups and 
pressure groups have an important bearing on the outcome of a nomina- 
tion or election. Yet one would indeed need psychic powers to see behind 
the well-screened activities of such groups and accurately measure the 
monetary worth of their contribution to a campaign. The amounts which 
candidates claim to have spent, therefore, may often be quite deceptive. 
Each senator and representative is required to file an itemized state- 
ment of his campaign expenditures with the clerk of the Senate or House 
following his election. If the expenditures of a senator or representative 
appear to have exceeded the maximum limit allowed, he may be prose- 
cuted under either Federal or state law or both. As final judge of the 
qualifications of its members, of course, the Senate or House may simply 
refuse to seat any person who appears to have violated Federal or state 
laws limiting expenditures. !4 It is not often, however, that senators or 
18 Actually the amount spent on such campaigns often runs considerably higher 
than the maximum permitted by law. See for example Richard L. Neuberger: “It Costs 


too Much to Run.” New York Times Magazine, April 11, 1948. Mr. Neuberger reports 
that the minimum cost for seeking the post of United States Senator in Oregon 
would be at least $40,000. 

‘4 Vincent M. Barnett, Jr., concludes that partisanship is the exception rather than 
the rule in deciding contested congressional elections. Out of sixty former contested 
elections considered by Congress, he found that in thirty-cight’ cases, the person 
affiliated with the minority party was seated. “Contested Congressional Elections in 
Recent Years.” Political Science Quarterly (1939), 54:187-215. 
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representatives are denied seats for exceeding the maximum expenditures 
allowed in a political campaign, nor are congressmen often prosecuted 
for this offense. At the conclusion of every election, a certain number of 
charges are bandied back and forth, but after a brief flurry the accusations 
and denials usually quiet down and nothing further is heard of them. 
Perhaps, as some writers have suggested, many charges are prematurely 
dropped because of the popular feeling that the American electorate likes 
a good loser. Hence a losing candidate is disinclined to injure his chances 
at a succeeding election by appearing to be a bear with a sore head. But 
in larger measure, the reason why such charges are usually dropped is 
because they are very difficult to prove and contesting an election is likely 
to develop into a costly venture. 


CONGRESSIONAL CAMPAIGN COMMITTEES 


Although representatives and senators fight out electoral battles in 
their respective constituencies and states, some effort is made to tie these 
individual contests to the campaign organization that operates at the 
national level. Each of the major parties has its own congressional and 
senatorial committees whose primary concern is to help elect party mem- 
bers to the House or Senate. The congressional and senatorial committees 
maintain permanent organizations and they keep a careful watch on the 
areas where they believe the party is in danger of losing a seat or has a 
close chance of gaining a seat. Thus, in examining the prospects of main- 
taining Republican control in the Senate in the 1948 general election, 
Senator Owen Brewster of Maine gave a pessimistic report to his col- 
leagues on the Senatorial Campaign Committee. Of the sixteen Republican 
senators who were up for re-election that year, only six were classified as 
definitely safe, three more as probably so, three as fairly uncertain, and 
four were reported to be in grave danger of defeat. In more practical terms, 
Senator Brewster’s analysis meant that the defeat of three of the sixteen 
Republicans up for re-elections would bring out an even division between 
Republicans and Democrats in the Eighty-first Congress, and the defeat 
of four would give the Democratic Party a clear majority and the oppor- 
tunity to organize the Senate. 15 Each party, therefore, has an important 
stake in keeping an overall perspective on congressional elections, and 
the House and Senate perform this function through their Congressional 
Campaign Committees. 

Of the two committees the senatorial one is smaller, usually having 
a membership of about a half-a-dozen senators. The congressional com- 
mittee of both parties is larger—the Republican party attempting to have 
one member from each state on the committee, or some other representa- 
tive in states where there is no Republican in the congressional delega- 
tion. Congressional committees are most active, of course, during general 


15 Actually Senator Brewster’s premonitions proved unusually accurate. The Re- 
publicans lost nine seats. 
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election years, and for financing their work they rely largely upon either 
the Democratic or Republican National Committee. 


CONGRESSIONAL ELECTIONS AND POLITICAL TRENDS 


Congressional elections as a barometer of political trends have long 
been the subject of a lively interest in American politics. Among certain 
phenomena in congressional elections it has been carefully observed that 
in the mid-term congressional elections the party out of power almost 
invariably gains seats in Congress. The notable exception in modern 
political history where this failed to happen was in 1934, when the Demo- 
cratic majority in Congress was actually increased over what it had been 
following the congressional elections of 1932. It is also possible to discern 
certain political behavior patterns in congressional elections which sug- 
gest that a complete cycle occurs about every dozen years, that is, when 
a party overturn occurs it normally takes from twelve to fourteen years 
for the party that has been deposed to regain control of Congress. Such 
cycles, to be sure, do not conform to any immutable law; nonetheless, 
historical evidence indicates a fairly rhythmic swing of the pendulum of 
public opinion insofar as congressional elections are concerned. 1° Careful 
studies of congressional elections suggest that they do reveal portents of 
a major national political shift just as public opinion polls may indicate a 
political change-over. These trends reveal themselves only gradually, how- 
ever, and they must be closely and consistently observed to gain any 
insight into long range shifts. Finally although there is no doubt that 
general political trends are reflected in the congressional elections, it is 
also true that both congressional and presidential election trends run 
parallel. The real difficulty in studying such trends, of course, lies in 
projecting the curve and this problem along with the influence of presi- 
dential campaigns on congressional elections will be discussed in a later 
chapter. 


THE PAROCHIAL CHARACTER OF CONGRESSIONAL 
ELECTIONS 


In the mid-term congressional elections particularly, the results are 
strongly affected by local factors. 17 There is a much smaller turnout of 
voters at this time than in a presidential election year, and the mid-term 
congressional elections illustrate very effectively the independence of 
state and local political leaders on congressional elections even where they 
are disobeying the president’s will in party affairs. State and local leaders 
have not been an uneven match, as has often been supposed, when they 
have tussled with presidential leadership on matters of congressional 

16 See V. O. Key: “If the Election Follows the Pattern.” New York Times Magazine, 
October 20, 1946. 

17 See Louis Bean: How to Predict Elections (New York, 1948), pp. 31-2. 
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nominations and elections. Whenever a president has attempted to oppose 
the congressional choice of state and local leaders of his party in a mid- 
term election, he has usually met with disaster. President Taft, in 1910, 
tried to spearhead a drive aimed at purging the progressive members of 
the Republican party who were serving in Congress. This project was a 
miserable failure. In 1938, when President Roosevelt went ahead with his 
memorable “purge” over the protests of his political adviser, James A. 
Farley, he also found it impossible to prevail against the concerted efforts 
of state and local leaders. Mr. Roosevelt sought to defeat Millard Tydings 
of Maryland, “Cotton Ed” Smith of South Carolina, Walter F. George of 
Georgia, and Guy M. Gillette of Iowa. Yet despite the fact that Mr. Roose- 
velt entered several of the states where these men were campaigning and 
spoke against them, and notwithstanding vigorous efforts to mobilize the 
voting power of Federal office holders against the candidates on the purge 
list, all were re-elected. 18 National leadership, therefore, despite its mag- 
netic qualities has been forced to bow to the authority of state and local 
organizations in many cases where it has opposed the wishes of the local 
political organization on the choice of a party candidate. 

Why are local, congressional, and senatorial candidates able to buck 
and prevail against a national leader? The explanation is to be found in 
a variety of reasons. A partial answer to this question is patronage. On 
Federal appointments, congressmen under a longstanding tradition enjoy 
the prerogative of flushing names for appointment to Federal office. Thus 
the bonds between a congressman and the appointee are usually very 
strong in any ensuing elective showdown. The tendency of the patronage 
factor to aid the sitting congressman against any purge attempt by a 
national leader also manifests itself in another manner. A congressman, 
it will be recalled, does not simply emerge from nowhere when he be- 
comes a candidate for the House or Senate; more often than not he served 
his apprenticeship in a local or state public office, where he also had an 
opportunity to bestow patronage favors. Should a congressman be singled 
out for attack by a national political leader, the cumulative effects which 
result from his dispensation of patronage, both at the Federal and the 
state level, usually stand him in good stead. The political power of the 
patronage group which a congressman builds gradually multiplies in 
strength, and the national leader who seeks to marshal support to fight 
such a combination usually runs up against a stone wall. 

Added to the patronage factor, the personal errands which a con- 
gressman performs for his constituents are also extremely important in 
rallying support when a national leader is after his scalp. Like patronage, 
the good will created because of personal favors tends to pyramid. Ap- 

18 See J. B. Shannon: “Presidential Politics in the South.” Journal of Politics (1939), 
1:295. “It is evident, therefore,” writes Professor Shannon, “that a potent if not 
decisive factor in the primaries was the control of the local party organizations. A 


itti ig i f years, is well 
sitting senator, especially if he has held office for a long number of years, 
nigh ‘invincible and not even a person as powerful and popular as Franklin Roosevelt 


can unseat him.” 
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pointments to West Point or Annapolis, helping to straighten out pension 
allowances, looking after claims against the government, performing a 
host of other miscellaneous favors, tend to fortify a congressman’s position 
against all aggressors in an election, and national leaders are no excep- 
tions. Finally, a president who seeks to unseat a congressman must reckon 
with a parochial tendency in American politics which is not easily ex- 
plained. Whatever it may be called, provincialism, local pride, or simply 
a resentment against an outside or centralized influence which seeks to 
dictate the choice to be made at a local election, there is a firmly grounded 
tradition against it in the orbit of American politics. In 1938 one of the 
leading newspapers in America, The Baltimore Sun, initially planned 
to give its editorial support to Davy Lewis against the incumbent, Senator 
Millard Tydings, but when Franklin Roosevelt announced that Senator 
Tydings was to be purged and issued a statement urging Marylanders to 
bring about his defeat, the Sun backed Tydings. Thus a fissure between 
the president and congressional candidates of his party over questions 
of policy has seldom favored a purge at the polls. 


NOMINATIONS—-THEIR INFLUENCE ON PARTY LEADERSHIP 
AND PARTY GOVERNMENT 


Fundamentally the nominating process is the most important inter- 
stitial step to party government. By party government, of course, we mean 
the control of the government’s policies by one party or the other—an 
acceptance of the principle, in other words, that to have democratic 
government in a large and complex society political parties are necessary 
and it is indeed their function to govern. How well political parties do 
succeed in controlling the government and the forces which mollify strong 
party government we shall see in the chapters dealing with the presidency 
and Congress. But here we need first to examine the whole question of 
national party leadership as it is affected by party nominations. It may be 
divided into two parts: the influence of congressional nominations and 
the influence of national party nominations. 

In the matter of congressional nominations the extreme localization 
of political power is very marked. The decision as to who the candidate 
for the House or Senate will be rests largely with local political authori- 
ties. There is no comparable arrangement in the United States to the 
system found in Great Britain, for example, where a candidate for Parlia- 
ment must be approved by the national party organization before he 
can stand for election in a local constituency. The lack of national party 
control over congressional nominations is well illustrated in the United 
States by the Republican nominee for Congress in Maryland’s Fourth 
Congressional District in 1948. The man who won the G.O.P. nomination 
had run for Congress as a Democrat only two years before. Unlike the 
British we do not have any means of disciplining nominees beforehand by 
having them passed upon by a body representing the national party 
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organization. Thus the nominees have a sort of grass roots independence 
and they are not beholden to the national party organization or national 
party leadership for their election. 

Another factor that contributes to our decentralized system of mak- 
ing congressional nominations is the absence of any national platform or 
of any generally unified party campaigning in the mid-term elections. 
There is no party platform put forth in congressional by-election years, 
nor is there even a leader in the case of the party out of power who can 
inject some cohesiveness into the campaigns on party policies. Without 
a national party program the tendency is for each congressional candidate 
to interpret the party program in terms of his own thinking or in terms 
of his own constituency. This results in radically different kinds of cam- 
paigns among candidates of the same party. In the sure districts or so- 
called “safe” districts a congressional candidate can conduct his campaign 
on an entirely different basis from the one he could in a close district. In 
order to win in a close district it may be necessary for a congressional 
candidate to take a stand on issues which does not square with the posi- 
tion of candidates in the same party running in sure districts. Republicans 
running in congressional districts with a heavy labor vote often find it 
necessary to temporize on the position of their party on some issues if 
they are to be elected, just as Democrats are compelled to do the same 
thing when they are not in a sure district. The upshot of all this tempor- 
izing and the lack of national party control over congressional nominations 
is that the party nominees who are subsequently elected to Congress are 
often party “bedouins.” They do not respond well to the program laid 
down by the national leadership of the party and except for presidential 
threats to withhold patronage there are few ways of compelling them to 
go along on party measures. 

As national leader of the party the president may resort to expedients 
other than refusing to honor patronage requests to secure the compliance 
of a congressman. He may even threaten to work against the congressman’s 
renomination—a technique that often has unhappy results for the presi- 
dent as we have noted. But the fact remains that the highly localized 
character of our nominating system has a frustrating effect on national 
party leadership. Instead of producing cohesion at the national level, 
the nominating system tends to have a divisive effect by reflecting sec- 
tional or factional differences rather than national party solidarity. If we 
seek stronger party leadership at the national level, it is obvious that the 
powerful influence of the local party organization over nominations will 
have to yield to a greater degree of national party control. That there are 

some portents which suggest a change in this direction is revealed by the 
gradual erosion and breakdown of sectional influence—the rally points 
that have so often fragmentized a united party front. As yet, however, 
the machinery for exerting greater national party control over congres- 
19 See V. O. Key: Politics, Parties, and Pressure Groups, pp. 167-75. 
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sional nominations is virtually non-existent and certainly tradition and 
practice have combined to assert the supremacy of local rather than 
national control. 

At the national level the system employed for nominating the party’s 
presidential candidate is that remarkable device, the national conven- 
tion. 2° A description of how this institution operates must await a later 
chapter, but a word should be said here about the relation of the presi- 
dential nomintaing system to national party leadership. In selecting the 
man of the hour, presidential nominating conventions must also temporize 
in order to satisfy all factions within the party. There is no escalator of 
service to the national party organization which is adjudged a qualifica- 
tion for the presidential nomination. A person quite unknown in party 
circles such as Wendell Willkie may carry off the party’s highest honor by 
a fortuitous combination of circumstances. The party nomination for the 
presidency does not go to the person who has most faithfully served its 
national interest. Indeed no way has yet developed by which a person may 
ascend in the party hierarchy until he is recognized as the titular leader 
of the party other than to actually receive the presidential nomination. 
Under such conditions of uncertainty, the presidential nominating system, 
like that for congressional nominations, is not exactly conducive to a con- 
tinuous flow of strong party leadership. The nominating method which 
produces the president is obviously quite different from the system which 
selects the party’s nominees for Congress. Yet both the party’s presidential 
and congressional nominees are expected to supply the necessary team- 
work, if elected, to give the country stable and positive leadership in 
government. 

While the emergence of strong party leadership is not consistently 
encouraged by the flabby arrangements of party organization at the 
national level in the United States, the presidential convention does, of 
course, sometimes provide a forceful party leader. Moreover such a leader 
by custom is given a free hand to mold party policies as he desires during 
a campaign. But when it comes to working with his party’s nominees who 
reach Congress the president may find himself working at cross-purposes 
with his own party members in Congress. At the root of this difficulty is 
the fact that the nominating systems that supply congressmen and presi- 
dents are not complementary—they are not so related that they operate 
to produce strong party government at the national level. To overcome this 
problem two changes are probably necessary. One is that the method 
of nominating presidential candidates should be amended in such a way 
as to secure nominees who clearly have established themselves as national 
party leaders. The second, and more important, is to develop the con- 
gressional nominating system to the point where the influence of the 


20 For a lucid and provocative discussion of the relation of the peenel nominat- 
ing system to national party leadership, see E. E. Schattschneider: The Struggle for 
Party Government (Col ege Park, Md., 1948), pp. 27-13. 
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national party leader (the president) over these nominations is com- 
mensurate with his broad responsibility for party leadership. Clearly the 
obstacles to such a change are formidable, and it is obvious that local 
control over congressional nominations will be surrendered grudgingly 
and quite likely never as completely as in other countries. 


e 
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CHAPTER XIII 


PRESIDENTIAL NOMINATIONS 
eB 


HE national convention as a political device for nominating presi- 

dents is well over one hundred years old. It grew out of the dis- 

satisfaction with the legislative caucus or “king caucus,” as we 
noted in our chapter on party nominations, and it made its first appearance 
in 1831. In that year the first national convention was held in Baltimore 
by the anti-Masonic party. The following year the national convention 
made its baptismal appearance in the Democratic party when it was 
used to nominate Andrew Jackson for his second term. Since that time 
the national convention has not only become the standard device of major 
political parties for nominating presidents and vice-presidents, but it has 
also been taken over by minor parties as well. 

In seeking a reason for the development of this unique institution it 
is easy to understand why the behind-the-stage conniving in the days 
when presidents were nominated by legislative caucus led to popular de- 
mand that the president be nominated more openly and that there should 
be wider participation in this selection. The boisterous political by-product 
of our constitutional system which has emerged has, of course, been much 
criticized and ridiculed. One astute foreign observer of American govern- 
ment, M. Ostrogorski, made the comment at the turn of the century that 
our national conventions were “a colossal travesty of popular institutions.” 
That our national political conventions do have the atmosphere of a 
carnival or sideshow is hardly disputable. But considering the peculiarities 
of the American constitutional system with its independent chief execu- 
tive who does not emerge from the legislature as he would under a cabinet 
system, the basic reason for the appearance of the institution becomes more 
understandable. “We may call it,” writes Lord Bryce, “an effort of nature 
to fill the void left in America by the absence of the European or 
cabinet system, under which an executive is called into being out of the 
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legislature by a majority of the legislature.” * Stripped of its turbulent 
overtones then, the national convention has indeed a serious function. 
That it has many imperfections, both from the standpoint of providing a 
truly democratic means of nominating a president and from the fact that 
it has permitted its serious purpose to be engulfed by the most nonsensical 
kind of folderol is to be regretted. Yet neither of these serious indictments 
against the national convention detract from the fact that it is a very 
important political arm of American government, and while all would 
agree that the convention system leaves much to be desired, its record 
has been far from one of complete reproach. 


CONVENTION PRELIMINARIES AND PRE-CONVENTION 
CAMPAIGNS 


The preliminary arrangements followed by both our major political par- 
ties in laying the ground work for presidential conventions is very much 
the same.? In December of the year preceding a presidential election 
the national committee meets to lay plans for the national conventions 
to be held the following June or July. This committee, it will be recalled, 
is composed of a national committeeman and national committeewoman 
from each state. The selection of national committeemen and national 
committeewomen depends upon the laws or customs among the individual 
states. In some states they are elected at a party primary, in others they 
may be elected at a state convention, while occasionally they are simply 
chosen by a caucus of a state’s delegates who have been selected to 
attend the national convention. 

The national committee is presided over by a chairman who, in cases 
where the political party controls the Federal government, is the personal 
choice of the president. When a political party is out of power, the national 
chairman may be the choice of the last presidential nominee of the party 
who is, of course, the titular head of the party until a new presidential 
nominee is chosen. In the latter case, however, the chairman selected by 
an unsuccessful presidential nominee is often displaced after a losing 
campaign and he faces a hard fight to hold his post such as Hugh Scott, 
Jr., Chairman of the Republican National Committee encountered after 
Dewey’s second defeat for the presidency. 

The chief business on the agenda of the national committee at the 
December meeting prior to a national convention is the selection of the 
city where the convention is to be held. In accordance with the long 


1 James Bryce: The American Commonwealth (8rd ed., New York, 1895), Vol. Il, 
. 221. 

2 For detailed accounts of the presidential nominating system see V. O. Key: Politics, 
Parties, and Pressure Groups (2nd ed., New York, 1947), chap. XII; Howard R. 
Penniman: Sait’s American Parties and Elections (4th ed., New York, 1948), chaps. 
XIX-XXII, and Peter H. Odegard and E. Allen Helms: American Politics (New 
York, 1947), chap. XVI. 
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established custom, rivalry is often keen among cities to secure one or 
both of the major national conventions. As each party sends a little over 
a thousand delegates with an equal number of alternates and national 
conventions are known to attract from fifty to a hundred thousand inter- 
ested spectators from other cities, there is a feeling among many city 
promotional organizations that a political convention is a good business 
investment for any metropolitan center. However well founded this theory 
may be—for there is reason to believe that while a convention stimulates 
business for hotel proprietors and restaurateurs, it does not help the gen- 
eral prosperity of the community—several cities usually send representa- 
tives to lure national political conventions to their communities. The 
competitive nature of this procedure is illustrated by the fact that it is 
customary for a city to offer some financial bait in order to attract a 
national political convention. In 1948, for example, the city of Philadelphia 
secured both the Republican and Democratic national conventions by 
offering to pay $250,000 to each party’s national committee to help the 
respective parties pay their expenses. Where does this money come from 
that cities put up to attract conventions? For the most part, it comes from 
trade associations, businessmen, and civic promotional organizations who 
have raised this money for the specific purpose of bringing in conventions 
to the city. 

In reaching a decision on a convention city, the national committee 
is sometimes influenced by other factors than the amount of money a city 
is prepared to give. Occasionally, the personal preferences or aversions of 
contenders for the presidential nomination influence the choice. A leading 
contender for the nomination might well be anxious to avoid a city that 
he regarded as being located in a territory hostile or unfavorable to his 
candidacy. Also, in times of great emergency such as during World War 
II, common sense and geography dictated that both major political parties 
hold their conventions in Chicago because of its central location. Since the 
Civil War, the Democratic party has definitely shown a more nomadic 
tendency than the Republican party. Eleven of the twenty-two Republican 
conventions have been held in Chicago, while the Democrats have held 
their national conclave in the Windy City only five times. With a single 
exception—1892 and 1896—the Democrats have never met twice succes- 
sively in the same city. The more migratory tendency of the Democratic 
party in holding national conventions is also illustrated by the fact that 
the Democratic party has gone as far South as Houston, Texas and as 
far West as San Francisco, California. 


The Keynoter 
Another important preliminary in arranging for a national convention is 
the selection of a keynoter. The choice of the person to deliver the keynote 
address is made by the committee on arrangements for the national con- 
vention which is a subcommittee of the national committee. There are 
two important considerations in making this selection. First, the arrange- 
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ments committee is anxious to select a person whose oratorical talents are 
admirably suited to whip up the enthusiasm of the national convention 
delegates, for, after all, this is one of the primary functions of the keynote 
address. Second, in settling upon a keynoter, the arrangements committee 
must exercise some care to choose a person who will not be offensive to 
any of the leading presidential contenders. A person who is regarded as 
too friendly to a particular presidential candidate for the nomination 
might be ruled out on this ground alone, despite his oratorical gifts and 
pre-eminence among the party’s leaders. As the person making the keynote 
address also serves as the temporary chairman of the national convention, 
the post is an honor highly coveted in American politics and the national 
committee finds some difficulty in making a selection for this position. 
Occasionally the choice reflects a gesture on the part of the national 
committee to give certain groups a voice in party affairs. Thus in 1940 
Harold Stassen, then the thirty-three year old governor of Minnesota, 
was named the Republican keynoter in an obvious bid to please the 
younger element in the G.O.P. On the other hand, in 1948, by naming 
Senator Alben Barkley of Kentucky as the Democratic keynoter, the 
Democrats picked a man who was long known as a faithful servant of 
the party and was probably one of the most acceptable compromises to 
the several divisive forces within the Democratic party in that year. 


The Call 


Following the December meeting of the national committees of both 
major parties, the next important event in the sequence leading up to the 
national convention is the issuance of the call by the chairman of the 
national committee. Ordinarily this step takes place in March of the con- 
vention year. At this time the national committee chairman sends a letter 
to each of the three thousand odd county chairmen scattered throughout 
the United States officially notifying them of the date that the national 
convention is to convene and giving certain other information such as 
the apportionment of delegates and the rules to be followed in determin- 
ing the number of delegates to which the state is entitled. At this point 
the very practical task of selecting delegates to attend the national conven- 
tion begins. The methods of accomplishing this end, as we shall see, vary 
considerably from state to state and not all of them by any means are 
chosen at the same time. Delegates to the national convention are chosen 
in New Hampshire as early as March 5, while some states such as New 
Jersey and South Dakota do not formally choose their delegates until June 
1 which in the case of the Republican convention is but a scant three 
weeks before the national meeting convenes. The mechanics of selecting 
delegates we may take up shortly, but before turning to a description of 
this procedure a few words are in order about the pre-convention cam- 
paigns which precede our national conventions as everyone knows, not 
only by months but indeed sometimes by years. 
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PRE-CONVENTION CAMPAIGNS 


It is sometimes said of American politics that a presidential campaign 
begins the day after election, which occurs on the first Tuesday after the 
first Monday in November. This generalization is, of course, a bit broad. 
Nonetheless it is true that men who aspire to the presidential office fre- 
quently get their pre-convention campaigns under way for the nomination 
far in advance of the actual convention year. * Some men set their course 
for the presidency early in life and manage to follow it with minor devia- 
tions until they have won the presidential nomination of one or the other 
of our major parties and eventually reach the presidential office. From 
contemporary accounts, it would appear that Franklin Roosevelt early 
determined to follow such a course of action and kept on his course from 
the time he first entered the New York State Assembly. It also seems gen- 
erally agreed that Thomas Dewey acquired the presidential virus at 
an early age and laid his plans accordingly, and that with the aid of friends 
and skillful organizers he succeeded in achieving the Republican nomina- 
tion twice, a feat which heretofore had never been accomplished in the 
history of the party. In many cases those who aspire for the top 
prize in American politics—the presidency—are dropped out of politics 
entirely or are shunted off on to a spur track that does not lead to the White 
House. But those who move up into the strata of American politics where 
they can be considered as contenders for presidential nominations, one 
may ordinarily assume, have laid careful plans for this ascendency, and 
when they have reached the level where there is even faint mention of their 
names as presidential timber, the major task then is to ripen “possibilities” 
into presidential nominees. 


“Availability” 

In the evolution of presidential nominees certain natural and traditional 
factors operate to enhance or retard one’s candidacy. It is, for example, 
a distinct advantage to hail from New York if you are seeking the pres- 
idential nomination. Men who have served as chief executive of New 
York have been major party candidates for president in fourteen of the 
twenty-one elections since the Civil War.* Moreover as only four men 
have been elected since the Civil War without carrying the Empire State 
in a presidential election it is obvious that party leaders anxious to have a 
winning nominee are not unmindful of the strength of a candidate who 
has demonstrated that he can be elected governer of New York. Another 

* For accounts of pre-convention campaigns see James A. Farley: Behind the 
Ballots (New York, 1938); William A. White: A Puritan in Babylon, The Story of 
Calvin Coolidge (New York, 1938); H. L. Mencken, Making a President (New York, 


1932); and Arthur Link: Woodrow Wilson: Road to the White House (Princeton, 
1947), Vol. I. 


_*See Warren Moscow: Politics in the Empire State (New York, 1948). 
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state that has furnished an abundance of presidential nominees is Ohio. 
Since the Civil War, Ohio has contributed eight presidential nominees, and 
in combination Ohio and New York have contributed twenty-four out of 
forty presidential nominees since the Civil War. 

Among “availability” factors other than residence there are few that 
are easily definable or that one should place much stock in. It seems gen- 
erally agreed at the present time that a man aspiring to a presidential nom- 
ination ought to be a Protestant. Helpful, but not necessarily a “must” for 
those seeking a presidential nomination is some experience in holding pub- 
lic office. There are exceptions on this point, to be sure, such as Herbert 
Hoover in 1928 and Wendell Willkie in 1940, both of whom captured the 
Republican presidential nomination without ever having held an elective 
public office. Yet outside of them one looks in vain for any presidential 
nominee since the turn of the century who has not held some public elective 
office before receiving the party’s highest award. 

Next to residence perhaps the most important element in determining 
“availability” for the presidential nomination is simply good luck. Fortune, 
the master political strategist of them all, Machiavelli, once remarked, de- 
termines the course of half our lives while the other half we may guide 
ourselves. Certainly in politics benevolent fortune is a tremendous factor 
and nowhere is this more apparent than in presidential politics. Had Al 
Smith, for example, made his real bid for the Democratic presidential 
nomination in 1932 rather than 1928, what might have been the result? 
Similarly the fortuitous combination of circumstances in 1940 combined 
to give amateur Wendell Willkie the Republican presidential nomination 
over a field of experienced contenders. One of the ingredients of fortune in 
politics is proper timing which like fortune may also be guided at times 
yet often operates completely independently of man’s judgment. Thus a 
person coming along at the right moment may sweep the field in winning a 
presidential nomination while if he had appeared four years earlier or four 
years later the odds against his chances might have been overwhelming. 


Pre-Convention Campaign Strategy 


The fact that a man possesses the qualifications which make him available 
does not provide enough impetus to put him in the running for the presi- 
dential nomination. The making of a serious presidential contender re- 
n and consummate skill. To build up a can- 
e home stretch as convention time approaches 
the presidential nomination is an extraor- 
dinary operation. For two years prior to the 1932 Democratic convention 
James A. Farley travelled over 30,000 miles cementing friendships and 
lining up delegates for Franklin Roosevelt. In a somewhat new version of 
pre-convention techniques, Harold E. Stassen travelled over 300,000 miles 
seeking support for himself before the Republican convention of 1948. 
Much of Mr. Stassen’s travel was done in a chartered DC-3 plane equipped 
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with a mimeograph machine for press releases and other accoutrements 
needed for campaign headquarters, but his traveling equipment also in- 
cluded a large Greyhound bus used to transport himself and his entourage 
to various presidential primaries held in such states as Wisconsin, Ohio, 
and Nebraska. 

Pre-convention campaigns not only require an exhausting amount of 
energy—candidates Dewey and Stassen often made ten or more speeches 
a day during the Oregon primary in May of 1948—but they also require 
a generous supply of cash.* Several newspaper accounts reported that 
Mr. Stassen’s friends spent over one million dollars to secure his nomination 
in 1948. In the Oregon primary alone, an advertising concern estimated the 
amount of money expended for radio time and other expenses for pub- 
licity to be around $100,000 for each of the two candidates (Dewey and 
Stassen ). 

Another sample of the amount of money that it takes to conduct a pre- 
convention campaign is afforded by the Ohio primary in 1948. When Stas- 
sen decided to enter the primary in the spring of 1948, Senator Taft who, 
up to that time, had been the favorite son of Ohio and assured of all of its 
delegates was forced to leave his Washington duties as majority leader of 
the Senate to return to his home state to campaign. At the time Mr. Taft 
commented that the cost of merely printing sample ballots to instruct 
voters how to vote for Taft delegates cost more than $15,000. ® This sum 
was, of course, but a fractional part of the total amount that was spent in 
the Ohio primary. 

Where does this money come from that is sometimes used so lavishly 
in pre-convention campaigns? The preponderate amount of these contribu- 
tions come from a relatively few large contributors. There is no Federal 
legislation limiting the amount that a candidate may spend during a pre- 
convention campaign. The total amounts, therefore, may run unusually 
high and they are exceedingly difficult to estimate with any accuracy. 
Occasionally some candidates attempt to solicit small contributions from 
a large number of people. The amount raised through small contributions, 
however, is usually quite limited. Again in the 1948 pre-convention cam- 
paign, the Stassen organization set a ceiling of $1,000 on individual con- 
tributions. According to the reports of the Stassen organization the four 
hundred contributors who gave the largest amounts, ranging from $100 to 
$1,000, accounted for over $100,000. On the other hand, from two thousand 
smaller contributors who gave from $1.00 to $100, the total amount raised 
was around $30,000. 7 It seems highly probable that some contributors gave 
more than $1,000 although there is no way of actually checking this in- 
formation. Nonetheless the experience of the candidates competing for 


5 See the Chicago Daily News, April 16, 1948, and Alden Hatch: “The Men Around 
Dewey,” Harper's (1948), 197:40-1. 

® See the New York Times, May 1, 1948. 

7 See Minneapolis Star Journal, November 14, 1947. 
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the nomination in the 1948 pre-convention campaign as well as the ex- 
periences of candidates in other years demonstrate that small contributions 
provide but a minor part of the total campaign fund. 


Political Tactics in Pre-Convention Campaigns 


The grooming of a contender for the presidential nomination may be 
handled in a variety of ways but there are certain general precepts that 
ordinarily must be followed in a successful pre-convention campaign. It 
is important that local, county, and state political leaders be cultivated and 
that they be properly impressed with the candidates qualifications not only 
as an able leader but as a person who has what it takes to win a general 
election. Above all else the local leaders want a winner whom they can look 
to for patronage and they are sometimes disposed to overlook qualities in 
a candidate which they deem undesirable if they are satisfied that he is the 
best bet to capture an election. The strategy of cultivation also requires 
that a candidate’s organizers and friends not overlook the possibility of 
acquiring second choice votes if local leaders have already decided upon 
some other leader as their first choice for the presidential nomination. * 
Political currents often change abruptly, particularly in the course of 
events leading up to a presidential nominating convention. Leading can- 
didates often drop out or are forced out of the race and the tide of events 
often demands a quick shift of allegiance from one candidate to another. 
Thus second-choice votes patiently acquired early in the pre-convention 
campaign often pay heavy dividends at critical moments in the convention 
balloting. 

During the pre-convention stage, it is customary for candidates seek- 
ing the presidential nomination to make a number of speeches at well 
chosen sites. Some of these speeches are made on anniversary dates com- 
memorating patron saints of the party. Thus in the Democratic party a 
battery of oratorical talent is usually heard on the birth date of Andrew 
Jackson at various Jackson Day dinners scattered throughout the nation. In 
the Republican party Lincoln’s birthday provides the corresponding op- 
portunity for G.O.P. presidential aspirants to demonstrate their talents. 
In so far as other speeches are concerned the practice varies both as to 
number and content. In 1944 Thomas E. Dewey limited himself to a few 
speeches, insisting that his main function was to serve as the chief exec- 
utive of New York. He also moved with considerable caution on the stump 
when referring to many of the more controversial issues of the day. In the 
same year, however, Wendell Willkie made several exhausting speaking 
tours to corral the presidential nomination and took a definite stand on 
most of the issues. Similarly, in 1948, Mr. Dewey again made few public 
speeches prior to the convention of that year and carefully avoided making 
any sharp commitments on major political and economic issues until the 
last stages of the pre-convention campaign, after the press and some of his 
political opponents had been needling him for more than a year to make 

8 James A. Farley: Behind the Ballots (New York, 1939), pp. 97-98. 
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his opinions known. On the other hand, Senator Taft, while by no means 
making such an extended speaking tour as Mr. Stassen, did talk in many 
cities throughout the United States and in contrast to Dewey took a vig- 
orous stand on every issue. 

The number of speeches a candidate may make often depends on 
whether or not he is trying to be deceptive about his real intentions. It is 
sometimes considered strategic to give the impression that one is not a 
candidate while at the same time carefully building up an organization to 
secure the nomination. This was the strategy Dewey used successfully in 
1944, and he attempted to use the same strategy in 1948 until shortly be- 
fore the Wisconsin primary in April when he finally took off his gloves and 
announced that he was really in the fight to win the nomination. In sharp 
contrast to this, Stassen publicly announced a full year and six months 
before the 1948 presidential convention that he was a candidate for the 
presidential nomination, that he intended to study all the issues, and that 
he would use all efforts at his command to make his views known to the 
people. 

The usual approach on the matter of revealing the actual intentions of 
a person being considered as a presidential candidate is not to appear too 
eager or too reticent. There are several reasons for this somewhat com- 
promising stand. First, there is in the United States some distaste for a 
candidate who pursues the presidency in a manner described by an English 
political correspondent that suggests the “humourless calculation of a certi- 
fied public accountant in pursuit of the Holy Grail.” ® Contrary to English 
politics where a man may throw his hat into the ring unabashedly, there is 
considerable sentiment in the United States that a person should not be too 
solicitous or overanxious in his pursuit of the presidential nomination. 

There is also a more compelling reason why candidates while not 
necessarily disclaiming any intention of seeking the nomination, are reluc- 
tant to commit themselves too early in the game. Once the candidate’s 
intentions are well known in advance of the convention, there is some 
tendency for other competitors to concentrate their attacks upon him and 
work against him whenever possible. Another disadvantage in declaring 
one’s candidacy too unequivocally early in the pre-convention campaign 
is that it may upset the timing factor—always a critical matter in making 
presidential nominations. A candidate whose intentions are known early 
in the game may shoot his bolt long before the propitious moment and find 
himself fading into obscurity when the real test comes at convention time. 
There is an advantage both in having a candidate’s name in the race at the 
pre-convention stage and having solid support under him, but except in 
unusual years when there is very little opposition, most political field 
generals prefer not to have their candidate in the front position too long 
before the convention. 

It infrequently happens in American politics that any person who 
has been prominently mentioned for the presidential nomination has an 

® See Alistair Cooke in the Manchester Guardian, June 17, 1948, p. 12. 
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overwhelming desire to avoid that honor being bestowed upon him. There 
have been two notable exceptions to this general rule. The first was the case 
of General William Tecumseh Sherman, who, after repeated protests 
against being considered for the Republican nomination in 1884, firmly put 
an end to all speculation after the convention had assembled in Chicago on 
June 8, with the following telegram: “I will not accept if nominated and 
will not serve if elected.” In 1948 perhaps an even more dramatic incident 
was created by the strong desire of political leaders in both major parties 
to tender General Dwight Eisenhower the presidential nomination. Very 
early in the pre-convention campaign there were a few unmistakable signs 
that the General might be interested in the presidential office. In January 
of 1948, however, in a carefully worded reply to a publisher from New 
Hampshire who had requested a go-ahead signal for a draft Eisenhower 
movement, the General tried to remove himself from consideration for at 
least the Republican presidential nomination. His statement said in part: 
... “Tam not available for and could not accept nomination to high politi- 
cal office . . . It is my conviction that the necessary and wise subordination 
of the military to civil power will be best sustained, and our people will 
have greater confidence that it is so sustained, when lifelong professional 
soldiers, in the absence of some obvious and overriding reasons, abstain 
from seeking high political office. This truth has a possible inverse applica- 
tion. I would regard it as unalloyed tragedy for our country if ever should 
come the day when military commanders might be selected with an eye to 
their future potentialities in the political field rather than exclusively upon 
judgment as to their military abilities.” 1° 
Despite the firm tone of General Eisenhower's statement, the draft 
movement for the General did not abate and in the ensuing weeks he was 
forced several times to call to the attention of newspaper reporters that he 
really meant what he said in his earlier announcement. As Republicans 
gradually gave up the idea of attempting to secure Eisenhower for their 
own candidate several Democratic party chieftains become obsessed with 
the idea that the General might be persuaded to run asa Democrat. He was 
by all odds the strongest candidate that either party could put up in terms 
of voter appeal. In all of the public opinion polls General Eisenhower 
seemed to pace the field. He was stronger in the polls than the leading Re- 
publican candidate and he also looked like a sure bet to defeat President 
Truman in any test of popularity. Immediately after the conclusion of the 
Republican convention the drive within the Democratic party to drop Presi- 
dent Truman and draft Eisenhower for the presidential nomination began 
in earnest. In an unbelievably short time many of the big city bosses of the _ 
Democratic party including Hague of Jersey City and Kelly of Chicago as 
well as many prominent leaders within the party such as Franklin Roose- 
velt’s two sons. James and Franklin, Jr., all combined to urge the nomina- 
tion of Eisenhower. As an indication that the General might accept, the 
10 Text in the New York Herald Tribune, January 24, 1948. 
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argument was hastily put forth that he had made several off-the-record 
statements to the effect that if isolationist forces dominated the Republican 
convention he might feel it incumbent upon him to take a hand in 
politics. At the height of this frenzied move to draft Eisenhower, when 
state delegations that had already lined up for President Truman’s re- 
nomination were beginning to waver in their loyalty and go over to the 
Eisenhower forces, the General summoned reporters and issued another 
statement in which he reiterated that he could not accept the nomination. 
The latter statement was given on the eve of the Democratic convention 
in July and his refusal was couched in such positive language that the 
Democratic boom for Eisenhower quickly collapsed. 


Dark Horse Candidates 


Throughout the pre-convention campaign right down to the national con- 
vention itself there are persistent rumors to quicken the pulse of possible 
“dark horse” candidates. A romanticized version of the dark horse candi- 
date pictures him as somewhat of a political long-shot who has not re- 
ceived prominent consideration during the pre-convention campaign and 
who suddenly lunges to the front at the last minute to steal the nomina- 
tion. Perhaps the most oft-cited example of a dark horse candidate in recent 
political history is Warren G. Harding who won the Republican presiden- 
tial nomination in 1920. Harding was scarcely mentioned as presidential 
timber that year but probably entered the Ohio presidential primary solely 
for the purpose of gaining prestige in what he expected to be his campaign 
for re-election to the United States Senate. On the first ballot at the con- 
vention he had only 65% votes, practically all of which came from his own 
state, Ohio, but in the deadlock that followed between the leading con- 
tenders, General Leonard Wood and Governor Frank Lowden, Harding 
was finally nominated on the tenth ballot. In the Democratic party, John W. 
Davis, the presidential nominee in 1924, was also regarded as the dark 
horse and conceded little chance to win the nomination. Davis carried 
only his own state of West Virginia on the first ballot along with only a 
smattering of votes scattered among other states. Yet in the historic dead- 
lock which followed between Governor Alfred E. Smith and William 
McAdoo, Davis was finally named on the one hundred and second ballot. 

More recently, Wendell Willkie added to the dark horse legend by 
his spectacular performance in capturing the Republican presidential 
nomination in 1940, Although actually listed as a Democrat in the 1940 
edition of Who’s Who in America and almost unknown to the general pub- 
lic and party leaders as late as January, 1940, the Willkie pre-convention 
campaign rolled along with the speed of a prairie fire and Willkie stalked 
off with the presidential nomination on the sixth ballot. To the casual ob- 
server, the man on the sidelines, the Willkie performance had the general 
appearance of being inspired by a spontaneous demand of the rank and 
file of the party that he be made the nominee. It is doubtful, however, if 
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ever a short pre-convention campaign has been planned with more political 
acumen than that of Willkie in 1940. Through the well directed efforts of 
the Cowles Brothers, publishers in the mid-west, and Russell Davenport, 
a former editor of Fortune Magazine who resigned to master-mind the 
Willkie campaign, Willkie’s popularity and strength as a political figure 
rose almost unbelievably within the short span of four months. 

The dark horse, therefore, for all of his romantic appeal is not often 
a riderless horse who suddenly comes out of the dark shadows of political 
oblivion to win the presidential nomination. The dark horse strategy may 
be just as shrewd as that of an avowed candidate for the nomination and 
indeed where it is successful, the ground work has invariably been well 
planned. Actually the quadrennial speculation about dark horse possibili- 
ties is possibly overplayed by political columnists and news writers and is 
given much more attention than the realities of our political behavior at 
convention time warrants. In part this may be explained by the fact that 
the leading contenders in both parties, as convention time nears, may often 
be persons who do not strike a responsive cord in the hearts of the rank 
and file or many party leaders. Thus the possibility of the ideal candidate 
whether known or unknown suddenly emerging to take command of the 
party, stirs the imagination no matter how remote such an occurrence 
may be. 


Pre-convention Strategy in Renominating a President 


Pre-convention campaigns of the party holding power depend upon 
whether or not the president is seeking renomination. If the president 
irrevocably takes himself out of consideration for the renomination, this 
gives the green light to all those who wish to enter the race, and the pre- 
convention struggle takes on the same appearance as that of the party out 
of power. Should the chief executive desire a renomination, however, pre- 
convention arrangements are ordinarily routine, at least in so far as the 
second nomination is concerned. In accordance with long established cus- 
tom a president is entitled to a second nomination if he desires it, and with 
a single exception, this courtesy has been tendered to every president since 
the Civil War. Even where a president has not been particularly popular, 
the reasons for his receiving 2 second nomination if he desires it are ob- 
vious. In the first place, he controls the patronage of the party and thereby 
cal political leaders who either will be delegates 
or in turn will control delegates to the national convention. A second factor 
supporting the renomination of a president who is willing to be a candi- 
date again is the desire of the party in power not to give an impression of 
a repudiation of its leadership. To discard a president who desired a re- 
nomination would lay the party in power open to the charge that it was 
dissatisfied with its own leadership and attempting to dodge the respon- 
sibility for its own record. Where the president is being renominated for 
a second term, there is occasionally a minor flurry of protest here and 
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there, but since the Civil War except for President Taft of the famous Re- 
publican party split in 1912, a second nomination has never been seri- 
ously challenged. 

The question of a third nomination poses a somewhat different prob- 
lem because on the rare occasions upon which this issue has been raised 
the presidents concerned have not given a positive indication of their own 
desires. Presumably Calvin Coolidge with eight words—‘I do not choose 
to run in 1928”—indicated a personal desire to remove himself from con- 
sideration for a second nomination which some of his critics were opposing. 
It was alleged that if renominated and reelected he would be violat- 
ing the no third term principle—an argument not completely sound be- 
cause Coolidge at the time had served only one full term and a fraction of 
another after he had succeeded to the presidency on the death of President 
Harding. For a president to openly admit that he desires a third nomina- 
tion, however, is something no chief executive has yet been willing to do. 
Several times prior to 1940, Franklin Roosevelt confided to his close ad- 
visers that he wished to retire to Hyde Park at the end of his second term. 
Yet as the threat of a European conflict grew more serious and certain party 
leaders urged him to run again, Mr. Roosevelt became increasingly discreet 
about his position on a third nomination. He did nothing to discourage 
his followers from lining up delegates to assure him the nomination for a 
third time, and, after some attempts by the more conservative element in 
the Democratic party to stop the drive for a third nomination—which were 
almost complete failures—President Roosevelt’s renomination became a 
perfunctory matter. Again in 1944 the same strategy was used with remark- 
able success, Mr. Roosevelt doing nothing to discourage his followers from 
engineering a fourth draft, and the nomination being delivered on schedule 
amid some sharp ripples of protest to be sure, but once more without any 
formidable opposition. 

The pre-convention activities then for presidents being nominated a 
second or even a third or fourth time follow no fundamentally divergent 
pattern. The comparative ease with which such a feat can be accomplished 
despite the cross-grained tradition against a third term in American politics 
firmly suggests that a president who possesses the rare qualifications for 
inspired leadership of his party, occupies indeed a well fortified position. 
More precarious is the position of the president who does not seek re- 
nomination but tries to dictate his successor. This feat was accomplished 
by Theodore Roosevelt in bringing about the nomination of William 
Howard Taft—much to his later regret—but few presidents have either 
tried or had much success in trying to force the nomination of their suc- 
cessors. Particularly opposed to having a president influence the selec- 





11On occasion a chief executive may have considerable to say about his possible 
successors. Thus Vice-President Garner in announcing that he would accept a presi- 
dential nomination if offered made the brittle remark privately that without the 
president’s support no candidacy was better than “a can of stale beer.” Charles 
Michelson: The Ghost Talks, p. 131. 
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tion of his successor was Woodrow Wilson who wrote to a Democratic 
party leader in 1916: “It is intolerable that any President should be per- 
mitted to determine who should succeed him—himself or another—by 
patronage or coercion or by any sort of control of the machinery by which 
delegates to the nominating conventions are chosen...” In the case of the 
vice-presidential nominees it is true that presidential nominees may often 
write their own ticket. Even on the vice-presidency, however, the party 
leaders may balk, as witness the difficult time which the Roosevelt forces 
had in securing the nomination of Henry Wallace over the candidacy of 
Speaker William Bankhead at Chicago in 1940. And more dramatic was 
the vice-presidential nomination fight in 1944, when Franklin Roosevelt 
was forced by party disaffection to retreat from his original position that 
no one except Henry Wallace would be acceptable as his running mate and 
to issue a statement that he found both William Douglas and Harry Tru- 
man to be acceptable as nominees if the convention so desired. 

Our cursory examination of pre-convention campaigns has touched 
upon only some of the more obvious points, and it is well to bear in mind 
that a vast variety of circumstances may affect this stage of the presidential 
nomination race one way or another. Thus, in some years, the presidential 
nomination may be well settled far in advance of the national convention. 
This was virtually the case of Alfred Landon in 1936 when, as one of the 
seven Republican governors in the entire United States, he seemed to 
tower above other possible choices. But whatever fortune and the com- 
bination of circumstances may bring, the pre-convention campaign is a 
crucial phase of our entire system of nominating presidents and one who 
would really understand American politics must follow the strategy and 
techniques employed at this stage with great care. 


APPORTIONMENT OF DELEGATES 


All delegates chosen to attend the national convention are selected within 
the states, and the method of their selection is also determined by the 
states. From the very beginning of national conventions, the number of 
delegates that a state sends to the national convention has had some rela- 
tion to its electoral vote. Gradually both parties adopted a general practice 
allowing each state twice as many delegates as it had electoral votes. Thus, 
under the rule of thumb generally followed by both parties, each state 
sends two delegates for each representative and each senator in Congress. 
This brings the total size of the national convention to somewhat over one 
thousand delegates. In actual practice the Democratic convention is usually 
larger than that of the G.O.P., the reason being that some states send 
twice the number of delegates that they are actually allowed, giving each 
delegate one-half vote and thereby increasing the actual number of people 
who are entitled to vote. In 1948 this meant that the Republican conven- 
tion had 1094 delegates while the Democratic convention had a total 
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Problems of Apportionment 


As originally conceived the plan of apportionment which allowed states 
a quota of delegates proportionate to their electoral vote did not give rise 
to any serious conflict. Moreover if the relative strength of our major 
parties had developed so that neither party was almost devoid of support 
in certain sections of the country, the apportionment of delegates would 
probably have not presented any special problem. As it happened the 
Republican party soon found that in seven states of the deep South it was 
almost wholly without followers—a condition which has persisted down 
to the present day. In Mississippi, for example, in order for a party to 
have a place on the ballot it must have polled at least five percent of the 
vote the last general election. Failing to meet even this minimum require- 
ment the Republican party’s presidential candidate of 1944 was placed on 
the general election ballot of that year only through the magnanimity of 
state officials. 

Despite the paucity of G.O.P. voters in the South, regular Republican 
organizations exist in this region and the states located therein have always 
sent delegates to the Republican national convention. When the Republi- 
can party is in power, state G.O.P. organizations in the South have control 
of patronage appointments such as Federal judgeships, district attorneys, 
Federal marshals, postmasters, and other appointments even though in 
many states some are without a single representative or senator in the 
Congress. The organizations, of course, also control the selection of dele- 
gates to the national convention—a circumstance which gives a Republi- 
can president an independent hand in controlling southern delegates be- 
cause of his patronage power. Although the inequity of basing southern 
representation at the national convention upon the same standard as that 
used in the North had long been protested, it was not until 1912 that Re- 
publican apportionment was changed. Following a bad split in the party 
that year in which Taft’s control over the national convention was partly 
due to the old system of apportioning delegates, a change was made upon 
recommendation by the Republican National Committee and since 1916, 
G.O.P. rules on apportionment of delegates have favored states with a 
heavy Republican vote. 

In shaving down Southern strength in the national convention, the 
most significant change in Republican apportionment policy resulted from 
the alteration of the G.O.P. formula for determining district delegates. 
Since the Civil War, it had been Republican practice to allot one delegate 
for each congressional district and one for each United States senator. 
Under the rule accepted in 1940, however, a congressional district may 
have one delegate only if 1,000 Republican votes were cast in the last 
presidential or subsequent congressional election; if 10,000 are polled, the 
district is allowed two delegates. In the same year, adoption of another 
apportionment rule provided that a bonus of three delegates should go to 
the states voting Republican in the last presidential election or if they 
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subsequently elected a G.O.P. senator. Obviously the matter of arriving at 
a satisfactory formula for apportioning delegates is far from a simple task. 
It seems quite well agreed nonetheless that to give Southern states the 
same number of delegates in the Republican convention as states of com- 
parable population in other sections which delivered G.O.P. majorities on 
election day, was a practice difficult to defend. Judged in this light the 
principle of granting some sort of a bonus that rewards a state going 
Republican by increasing its quota of delegates, affords at least a reason- 
able compromise. 

The Democratic party has not experienced the trouble that the G.O.P. 
has on apportionment matters as there are few states if any in the union 
where this party is as completely without support as the Republican party 
finds itself in certain Southern states. After the two-thirds rule was scrapped 
in 1936, however, Southerners exerted some pressure to bring about a 
change in the system of apportionment. Until 1936, the two-thirds rule in 
the Democratic party required a vote of two-thirds of the entire conven- 
tion for a presidential nomination rather than a mere majority which the 
Republican party has always used. As there was a strong feeling in the 
South that the abolition of the two-thirds rule robbed them of a limited 
veto power over the presidential nomination, the Democratic National 
Committee was urged to compensate partially for this change by altering 
the apportionment scheme so as to reward states that remained in the 
Democratic column. In 1940, the Democratic party adopted a rule to grant 
states going Democratic in a presidential election a bonus of two extra 
delegates. This plan of apportionment was in effect for the first time in 
1944 and provided only a limited improvement in the representation of the 
“Solid South.” For the 1948 convention the Democratic bonus for states 
voting Democratic at the last presidential election was somewhat better, 
a total of four votes being allowed to each state that had voted for the 
Democratic presidential candidate in 1944. 


Selecting Delegates: The Convention System 


With the state apportionment of the delegates to the national convention 
known, the next vital procedure in the presidential nominating system 
is the actual designation of delegates. In approximately two-thirds of the 
states, delegates who will represent the state at the national convention 
are chosen by state or district conventions. For the remaining one-third of 
the states, the method of selecting national convention delegates is the 
presidential primary. In issuing the call during the spring of the convention 
year, the national committee states that delegates shall be selected by con- 
gressional, district, or state conventions and by primary election in accord- 
ance with the laws of the particular states. 

The two-thirds of our states using the convention method of selecting 
delegates account for a little over one-half of the total number of national 
convention delegates. To understand properly the political labyrinth out of 
which a delegate finally emerges and sets off to the national convention, 
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one should personally follow it from the grass root stage to the election of 
the delegate. In chronological sequence, the process runs somewhat in 
this order: 

Following the issuance of the call, precinct caucuses are held through- 
out the entire state where the district convention system is used. The pre- 
cinct is the lowest political subdivision and it is simply an electoral unit in 
American politics for the purpose of registration and voting. The holding 
of precinct caucuses is directed by the county chairman of the political 
party who in turn has received his instructions directly from the national 
committee in a communique referred to as the “call.” There has been 
some attempt by the Republican party to prescribe the procedures and 
rules to be followed in the selection of delegates whereas the Democratic 
party has in general left the matter up to state law or simply local custom. 
This distinction is more academic than real, however, and it should be 
noted that as state legislation has been adopted regulating procedures for 
selecting delegates to national conventions, local organizations of both 
parties have conformed with these regulations. 

Everywhere the sequence of events and the condition under which the 
process operates to select national convention delegates may vary. In some 
areas, the precinct may be well organized by both parties. Under such con- 
ditions, a precinct meeting held to select a representative to attend a ward 
or county meeting might or might not involve a lively controversy. If the 
precinct is located in an area dominated by a local political boss it is a 
fairly safe assumption that he will have enough strength on hand to see 
that one of his own lieutenants is selected to attend either the ward or 
county convention. On the other hand the neophyte in politics deciding to 
attend his first precinct caucus may well find that appearing at the desig- 
nated place he is the only one in attendance. This of course depends com- 
pletely on the degree of political organization found within the area. 

From the precinct caucus the representative selected either attends 
a ward, city, or county convention. In metropolitan areas the normal move 
from the precinct caucus is to the ward, a political subdivision in a city, 
usually composed of a number of precincts. At this meeting much the same 
process goes on and eventually representatives are selected to attend the 
city or the county political convention. In some areas, of course, the city 
and the county are almost synonymous and this occasionally obviates the 
necessity of holding two conventions. And, where city, county, and perhaps 
congressional districts have more or less coterminous borders, it is, of 
course, possible to eliminate some of the meetings leading up to the district 
convention itself where delegates to the national convention are ultimately 
chosen. As the rural areas of the United States have always been well 
represented in Congress and the county organization is the backbone of 
the party in suburban regions, the county convention is an extremely im- 
portant link in the chain of events leading up to the district convention. 

From the county conventions, of course, go the representatives who will 
attend the meeting of the congressional district convention which is made 
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up of all the counties lying within the congressional district. Thus at the 
top of the hierarchy is the congressional district convention which ulti- 
mately must select one or two persons to attend the national convention. 

One should realize that while this procedure gives the appearance of 
being long and drawn out, it actually moves very swiftly and the entire 
business is consummated within a few successive weeks. Mention should 
also be made of the fact that delegates are occasionally selected by state 
convention rather than by congressional districts, in which case the se- 
quence of events is practically unchanged. Moreover it is a common prac- 
tice for a state convention to name four or more delegates not selected 
by congressional district conventions known as “delegates at large.” Those 
named by the state convention are often important dignitaries such as 
United States senators, governors, and various professional people such as 
authors or lawyers or other figures prominent in the party. 

When one considers that this system of selecting delegates to the 
national convention provides at least one-half of the representation which 
will select the presidential nominee, it is apparent that the number of 
people who have an actual hand in naming a nominee is indeed very 
small. Thus it is easy to see how a well disciplined political machine 
through control of various levels of this all important procedure can man- 
age to have its influence felt all the way to the top. Moreover, with the 
convention system of selecting delegates spread in full view, it is easy 
to understand why a mighty mobilization effort is required to build up 
a candidate for the presidential nomination. The feeblest attempt to 
acquire delegates pledged to support a candidate requires an outlay of 
several thousand dollars within one state alone. Advance reconnaissance 
and publicity work sounding out local leaders must first be undertaken, 
a headquarters from which to direct the pre-convention campaign is 
needed, and many additional expenses will be incurred once a decision 
has been taken to go after delegates in a given state. Great care must be 
given to the selection of a state campaign manager and unless he hap- 
pens to be a man of means, he is compensated for his services, often 
quite handsomely. 

Other expenses encountered in securing delegates are perhaps not 
quite so well known. It is nothing unusual for a delegate who has been 
selected to attend the national convention to have his expenses paid for 
this junket out of the funds which have been raised to promote the can- 
didacy of a particular presidential contender. Such expenses may easily 
run from $500 to $1,000 or higher. The expenses which delegates incur in 
making sure that they are selected as national convention delegates are 
also frequently paid from funds raised by friends of a contender for the 
presidential nomination. This practice, while often abused, is not as bad 
as it appears. It is quite understandable that a candidate for delegate to 
the national convention who wishes to support a specific contender for the 
nomination might desire to attend the convention, yet not be a person who 
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could easily afford to spend several weeks of his time making sure that he 
was chosen as a delegate. Nor could he then afford to spend over $1,000 to 
attend the convention. In such a case if the delegate’s expenses are paid 
it is not comparable to buying a vote, since the delegate has determined 
to support a certain candidate long in advance of any arrangement to pay 
his expenses. The practice may be abused, however, and delegates have 
been known to collect funds from the organizations of several contenders 
for presidential nominations on the pretense of supporting them at the 
national convention. 


The Presidential Primary 


Fourteen states use the presidential primary for selecting delegates to the 
national conventions and in three others it is optional although rarely 
used. !2 In terms of the total number of votes, these states account for a 
little less than half the aggregate number of delegates. The rise of the 
presidential primary began about the same time as the direct primary and 
the reasons that prompted its appearance were much the same. The same 
abuses attributed to the state conventions used to nominate state officials, 
were also charged to the national convention. A presidential primary law 
was first adopted in Wisconsin in 1905 and around 1916 the idea had 
reached the height of its popularity. Since the latter date several states 
have abandoned the presidential primary for reasons which we will soon 
examine. 

As initially conceived the theory of the presidential primary was to 
give the voters a direct voice in the all important task of selecting a presi- 
dential nominee, but as this theory came to be drafted into legislation 
among the several state legislatures, it was sufficiently cobbled in many 
instances so that it would be a mistake to speak of some states now known 
as presidential primary states, as really having a presidential primary 
system. In all there are five categories of presidential primaries. The larg- 
est category among the presidential primary states is the one in which 
there is a presidential preference vote and direct election of delegates to 
the national convention who may be pledged. Perhaps the best known 
states using this system are Ohio, Oregon, and Wisconsin. Under this 
scheme voters may express their preference for the presidential nomina- 
tion by voting directly for a delegate or slate of delegates to the national 
convention who are pledged to a particular candidate. One difficulty with 
this method is that in some states there is a presidential preference vote 
combined with the election of delegates while at the same time the voters 
do not know the delegate’s preferences. Obviously this can lead to a 
great deal of confusion and there is much dissatisfaction with this 


12 See Louise Overacker: The Presidential Primary (New York, 1926), for a thorough 
treatment of this subject. A more recent but brief compilation of state presidential 
systems may be found in a memorandum on the nomination of delegates to national 
party conventions by Samuel H. Still of the State Law Section of the Legislative 
Reference Service of the Library of Congress, released on April 30, 1947. 
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method. Among the other four methods used in presidential preference 
primaries a few brief identifying features may be mentioned. In one 
group are the states where there is a presidential preference vote and 
direct election of delegates to the national convention but the delegates are 
not pledged. This system is used in Pennsylvania, Illinois, and West Vir- 
ginia. It has not, however, proved itself to be very satisfactory. Under the 
latter system, for example, it is possible to have the presidential preference 
vote not jibe with the personal preferences of the delegates who are 
elected to attend the national convention. Thus in 1936, in the Illinois 
Republican primary, the state-wide preference vote was won by publisher 
Frank Knox against Senator William E. Borah, yet Borah delegates were 
elected in thirteen congressional districts. 4 

In a few states there is no presidential preference vote at all but 
simply direct election of district delegates to the national convention who 
are not pledged to any one presidential candidate. This system is used 
in New York. A compromise between the primary and the convention sys- 
tem is used in Maryland where there is a presidential preference vote 
but where the election of delegates to the national convention is done by 
state convention, the delegates to which are pledged in accordance with 
the presidential preference vote in the various communities of the state. 

A final group of presidential primary states, in which there has been 
the least confusion between popular preference and preferences of dele- 
gates who are elected, is the group in which there is no separate vote on 
presidential preference. Under this plan the presidential primary ballot 
simply lists the candidates for election as delegates along with their 
preference for president, and the voter designates his preference merely 
by casting a ballot for the delegate pledged to the candidate for the 
presidential nomination that he favors. States using this method are Cali- 
fornia, New Hampshire, and Massachusetts. 

In addition to some of the mechanical difficulties already alluded to 
in our discussion of presidential primaries, there are several criticisms of 
a more fundamental nature. It is becoming increasingly evident that an 
inordinate amount of money is being spent in some states having the presi- 
dential primary. This was particularly true of the Republican pre-conven- 
tion campaign in 1948. Several students of politics have pointed out that 
where the presidential primary is used the candidate with the well-stocked 
campaign chest has a powerful advantage over other candidates. The 
thesis of this argument is that to reach the entire voting population of the 
party requires a greater outlay than where party leaders are the main 
persons to be contacted, as is true in the convention states. There is no 
conclusive evidence yet on this point, but there is no doubt that the lavish 
spending during the presidential primaries in 1948 has given rise to some 
serious criticism. 

18 See Louise Overacker in E. B. Logan: The American Political Scene (New York, 
1936), pp. 264-5. 
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Another factor which has probably obscured a true test of the presi- 
dential primary is that the great divergence in laws among the several 
states has made it almost meaningless as a test of voters preference in 
many cases. As we have noted, often a delegate is not pledged at all by a 
preference vote. Of the 496 delegates chosen by presidential primary for 
the Republican convention in 1948, only 153 from five states were flatly 
obligated to support the candidate favored by the party voters in their 
respective states. But even if the delegate is pledged, some difficult prob- 
lems arise because of the presidential primary. How long should a dele- 
gate pledged to support a presidential preference vote be bound? If his 
candidate obviously has no chance, should he continue to vote for the 
candidate for whom he is pledged? Statutory directives on this point are 
not always clear, a few reading, for example, that the delegate shall con- 
tinue to vote for the candidate to whom he is pledged until all reasonable 
hope is gone that the candidate can secure the nomination. When, one 
might ask, does this precise moment occur? Again this is a question upon 
which reasonable men might differ and it is obviously one which would 
be very difficult to anticipate by proper legislative action. 

An effective test of the presidential primary has often been averted 
by the fact that many obvious contenders for the presidential nomination 
are reluctant to enter primaries in certain states because of their desire 
to avoid offending “favorite sons.” The “favorite son” technique is a tested 
and time tried device in American politics. By having the entire state 
delegation to the national convention shrouded in the shadow of a “favor- 
ite son,” party leaders can go into a national convention and wait to see 
which way the chips will fall before they line up behind one of the major 
contenders. A vast majority of favorite sons—ordinarily governors or sena- 
tors—usually have not the slightest chancé of receiving the presidential 
nomination, but they are convenient blinds behind which to hide until 
the time comes to climb on the bandwagon. As a bargaining device the 
favorite son technique is a formidable one, but one may easily observe 
how it frustrates a true test of voter preference on the candidates who 
are the real contenders for the presidential nomination. 

One further difficulty with the presidential primary is that popular 
preference measured as early as the first state presidential primary on 
March 5 may shift appreciably by the third week in June when the 
Republicans convene, or the second week in July when the Democrats 
ordinarily meet. Wendell Willkie, who was barely heard of early in 1940, 
and was still being led in the popular polls by Dewey on the eve of the 
Republican convention was, by the time the convention met, favored 
by a majority of the general electorate. 

In judging the importance of presidential primaries in so far as their 
influence upon the convention’s ultimate choice is concerned, the presi- 
dential primary comes off poorly. In 1938 Professor Overacker reached 
the conclusion that there were only “two cases in which the choice of the 
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convention clearly reflected the choice of the primary” and that in neither 
of these cases was it clear that the nomination was won because of victo- 
ries in the primary. In the 1948 Republican primary Harold Stassen made 
a spectacular showing in several important state primaries yet ran a very 
poor third in the balloting at the convention. Occasionally a presidential 
primary may have a certain amount of psychological value in bolstering 
a sagging candidacy or giving fresh impulse to a slow starting pre-conven- 
tion campaign. This appeared to be true of the Oregon primary in the 
spring of 1948 when Governor Dewey after being defeated in both Wis- 
consin and Nebraska carried on an intensive campaign to keep Oregon’s 
thirteen delegates from going to Stassen. Following Dewey’s victory in 
this primary, things began to look better for his candidacy and steadily 
worse for Stassen. It is doubtful, however, if even this much-heralded 
presidential primary had a decisive effect on the outcome of the 1948 
convention and certainly when weighed with the accumulated evidence 
of presidential primaries in other years it in no way changes the general 
observation that presidential primaries have not been a dominating in- 
fluence in presidential nominations. 

Ever since 1912, when Theodore Roosevelt began beating the drums 
for it, there has been some sentiment for a nation-wide presidential pri- 
mary. It had been advocated by Senator LaFollette even before Theodore 
Roosevelt, it was taken up by President Wilson during his first term, and 
it was revived again by LaFollette in the 1924 Progressive campaign. The 
idea has never taken hold seriously, however, and with the more prolific 
use of the public opinion poll, it may well be that this invention will provide 
a sort of preference primary that may ultimately have some effect on 
the convention’s choice. 


Organizing the Convention 


On the designated day after all of the presidential primaries and district 
conventions have been held to select delegates, the delegates assemble for 
one of the most dramatic political side-shows to be found in any country. 
In the matter of sequence, only three times has the Democratic party 
held its convention before the Republicans—in 1856, 1860, and in 1888. 
Since 1888, when the Democratic presidential nominee was defeated, 
whether by reasons of superstition or for other considerations the Demo- 
cratic party has always held its convention after that of the Republicans. 

The environment of the national convention city defies description. 
Here in the midst of an unbelievable pandemonium that lasts about ten 
days from the first preliminaries until adjournment, the delegates must 
get down to the serious business of selecting presidential and vice-presi- 
dential nominees. Blaring bands add to the din of the various candidate’s 
hotel headquarters and many of the stunts are not unlike early fraternity 
initiation ceremonies on a college campus. At the Stassen headquarters 
in the 1948 G.O.P. Convention visitors were treated with slabs of a four 
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hundred pound Wisconsin cheese, while in other headquarters organ- 
izers were busy handing out small trinkets bearing the name of their 
candidate. A few weeks later when the Democrats assembled in the 
same city, they sported a mechanical marvel—a donkey—which snorted 
live smoke from its nostrils. Everywhere one sees evidence—though arti- 
ficial—of regional color. There are sombreros, shoe string ties, and both 
parties usually have one or two full-blooded American Indians as dele- 
gates. Perhaps the most colorful Indian in the 1948 conventions was Chief 
Spotted Crow of South Dakota who not only made all his appearances in 
full regalia but explained his preference for a taxicab rather than riding 
in a bus to and from the convention hall with the South Dakota delegation 
with the simple statement: “Ugh, bus ruffle feathers.” Augmenting the 
two thousand delegates and alternates of both conventions are perhaps 
100,000 party well-wishers and visitors from other cities. To handle this 
influx it was necessary for Philadelphia to make arrangements to bring 
three thousand taxicabs from neighboring cities for the weeks of the 
Republican and Democratic conventions. Obviously but a small number 
of those desiring to see the more exciting phase of the conventions—the 
balloting—can be accommodated in a convention hall. But the 20,000 
fortunate enough to gain admission through a carefully guarded system 
of distributing tickets through the national committee officers of each 
state, have full opportunity to observe what Irvin Cobb once called an 
institution “representing more wasted energy, more futile fruitless en- 
deavor, more useless expenditure of noise, money, and talent than any 
institution on earth.” 

In the convention hall, itself, the two thousand delegates and alter- 
nates are seated on the floor along with about an equal number of 
sergeants at arms, honorary sergeants at arms, and various other party 
potentates who have managed to squeeze their way onto the floor. That 
the influence of women in politics is steadily increasing is evidenced by 
the fact that a record total of 113 women were delegates to the 1948 GOP 
convention and the Democratic convention set an even more impressive 
record with a total of 192 female delegates. 14 The rostrum is flanked by 
press boxes, while the broadcasting booths are ordinarily located high 
above the proceedings of the convention floor. With the advent of tele- 
vision the entire floor is now bathed in a light as intense as a magnesium 
flare and the heat from these lights added to the smoke, din, and general 
confusion within the hall is so great that it has never ceased to overwhelm 
foreign observers witnessing a national convention for the first time. 

The opening note of the national convention is intoned by the chair- 
man of the national committee who takes the chair until temporary off- 
cers are elected. By custom the national committee presents the temporary 
slate of officers for the convention which it will be recalled was selected 


14The Republican convention also had 240 alternate delegates who were women, 
and the Democratic convention 320. 
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at their December meeting. Except for unusual cases the convention ap- 
proves the selection of the national committee. The chief function of the 
temporary chairman, of course, is to deliver the keynote address which 
ordinarily provides the first full dress opportunity for whipping up the 
enthusiasm of the convention delegates. Traditionally the keynote address 
is a speech heavily loaded with political bear grease in which the virtues 
of the speaker’s party are extolled and that of the opposition excoriated. 
Occasionally some keynoters have managed to make mild improvements 
on this formula, but almost invariably the speeches are so studded with 
clichés and predictions of victory no matter how remote, that they cer- 
tainly make poor reading once removed from the fever pitched environ- 
ment of the convention hall. 


The Four Great Committees 


One of the most important steps early in the convention proceedings is 
the organization of the four major committees: permanent organization, 
credentials, resolutions, and rules. Briefly stated, the credentials commit- 
tee has the function of examining the validity of credentials, hearing ap- 
peals where there are contesting delegations for seats at the convention, 
and making recommendations to the convention. The committee on reso- 
lutions has the task of drafting and recommending a platform to the 
convention while the committee on permanent organization is charged 
with the duty of recommending a set of permanent officers to the conven- 
tion. The fourth committee—the rules committee—is responsible for 
reporting a set of rules to the convention which will govern its procedure. 
Membership on these committees is composed of one person from each 
state and territorial delegation, except for the resolutions committee in 
which case both a man and a woman are designated from each state and 
territorial delegation. 


The Credentials Committee 


As the credentials committee is usually the first whose report is considered 
by the convention, we may examine its work at this point. Like the Congress 
of the United States the national convention is the judge of the qualifica- 
tions of its members. As it is perfectly obvious that occasional factional 
disputes within a state may lead to a situation where two competing 
groups vie with each other for the state delegation to the national con- 
vention, some machinery must be available for handling such a situation. 

Initially credentials are passed upon by the national committee which 
in the case of each party makes a temporary list of the delegates that it 
deems qualified to sit at the convention. In making up this list the national 
committee may be called upon to hear cases of contested delegations and 
make determinations in each case. By party rule the Republican national 
committee must place on the temporary list all delegates who have been 
duly certified by the states’ public officials as having been selected in 
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accordance with the laws of the states. It is not mandatory that the 
convention or the credentials committee in hearing an appeal taken from 
the decision of the national committee in preparing the temporary list, 
be bound by this rule. 

When the credentials committee meets it is often confronted with 
some spirited and bitter contests. At the root of many disputes between 
two separate delegations, each claiming legitimacy, is often a disagree- 
ment over potential nominees. Thus a decision seating one delegation 
or another may well mean the loss or gain of a large number of votes for 
a particular candidate. Less frequently the source of difficulty over con- 
tested delegation fights is on issues, and for the most part it is a division 
which fundamentally involves a difference in loyalties between two con- 
tenders for the presidential nomination or a contest between two political 
leaders for control of the state organization. Some hard feelings may be 
caused by the decision of the credentials committee and it is greatly to 
the advantage of a candidate for the nomination to control this committee. 
In deciding between the so called regular and rump delegations of Texas 
at the 1944 Democratic convention, the credentials committee recom- 
mended seating the “regular” Texas delegation which was opposing the 
fourth term nomination of Roosevelt and as a conciliatory move, it also 
recommended that both delegations be seated and each delegate be given 
a half vote. Following the adoption of this recommendation by the con- 
vention, the regular Texas delegation walked out in a huff. In 1948 the 
contest between the Taft and Dewey forces for the seating of two rival 
delegations from Georgia was decided at a credentials committee meet- 
ing by the margin of one vote in favor of the faction supporting Dewey, 
thus giving the Dewey forces an early showing of power at the convention 
while, at the same time, discouraging the followers of Taft. 


The Committee on Permanent Organization 


The big decision of the committee on permanent organization is the 
selection of the permanent presiding officer for the convention. As all 
aspirants to the presidential nomination are naturally desirous that the 
person who occupies this post be at least impartial to their candidacy, 
much interest centers on this decision. Customarily the permanent chair- 
man of the convention is expected to be neutral—that is, he is expected 
not to covet the presidential nomination for himself. The latter qualifica- 
tion, however, is not always observed, for Speaker Joseph Martin, perma- 
nent chairman of the Republican convention in 1948, although at no 
time a serious contender for the nomination in terms of delegate strength, 
was assuredly a person who hoped that the presidential nomination would 
come his way. 

Although formal designation of the permanent chairman is made by 
the committee on organization at the time of the convention, the real 
decision is often made long in advance by the national committee’s com- 
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mittee on arrangements. While the permanent chairman is expected to 
preside with a semblance of fairness, the importance of a “friendly” atti- 
tude toward certain candidates must not be underestimated. When the 
forces behind one particular candidate secure the permanent chairman 
they have a distinct tactical advantage in matters of recognition and on 
questions involving a discretionary ruling. Thus it is not at all unusual for 
a person about to be named as permanent chairman of the convention to 
meet in preliminary caucus with the leaders backing a particular presi- 
dential contender and lay plans for assuring the nomination of their 
favorite. At such meetings the sequence of the strategy may be mapped 
out as well as many other matters which would help to bring about a 
smoothly disciplined victory. 


The Rules Committee 


The committee on rules has the duty of recommending the rules of pro- 
cedure under which the convention will operate. Usually this committee 
simply recommends that the rules of the last convention be adopted, but 
changes are often recommended on apportionment rules, and in rare 
instances, the rules committee drafts a change of a more fundamental 
nature, as happened in 19386 when the committee recommended the aboli- 
tion of the two-thirds rule in the Democratic party which required that a 
presidential nominee must receive a two-thirds vote. 


The Resolutions Committee 


The resolutions committee as already noted is responsible for presenting 
a draft platform to the convention. Contrary to the sometimes mistaken 
notion that this committee feverishly prepares the platform during the 
early sessions of the convention itself, the bulk of this work is done by a 
small subcommittee working long in advance of the opening convention 
date. Both American and foreign observers alike speak of the character 
of our major party political platforms in disparaging overtones. “Its ten- 
dency,” wrote Lord Bryce, “is neither to define nor to convince, but rather 
to attract and confuse. It is a mixture of denunciation, declamation, and 
conciliation.” In more abbreviated fashion, shortly before he died, the late 
Wendell Willkie brushed off party platforms as “fusions of ambiguity.” 
Despite the validity of both of these statements, the major parties quad- 
rennially go through the pretense of having the resolutions committee 
hold hearings at which various pressure groups may present their views 
before the final platform is recommended for approval. Some impressions 
of this procedure may be gained from a description by H. L. Mencken 
made four days before the national convention assembled in July of 
1948: “The only active ganglion in the Democratic nervous system was the 
Committee on Resolutions in session since Wednesday on the theory that 
it is drawing up the party platform. That theory, of course, is buncombe 
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- But...the committee spent the day going through the motions of 
listening to advocates of a long string of proposed planks. Advocates con- 
sisted of representatives from almost innumerable cells of uplift ranging 
from the Mothers of America to the National Authority for the Ladies 
Handbag Industry and from the American League for an Undivided 
Ireland to the United States Committee for United Nations Genocide 
Convention.” 

Where an incumbent president is to be renominated, party platforms 
usually are constructed according to his own personal wishes. In general 
it is customary for the convention to accept most of the platform recom- 
mendations of the committee on resolutions. But the convention may 
change or modify the recommendations of the resolutions committee and 
some notable fights have broken out over the platform. A spirited drive by 
a minority group of the resolutions committee to throw out the reeommen- 
dation of the majority favoring continuance of the Eighteenth Amendment 
was unsuccessful at the Republican convention of 1928. On the other 
hand Senator Hubert Humphrey’s fight to insert a strong civil rights pro- 
gram into the Democratic party platform of 1948 was successful even 
though it led to the walk-out of the Alabama and Mississippi delegations 
and subsequently to the formation of a separate party known as the Dixie- 
crats. 

In terms of draftsmanship the Democratic party platforms for the 
last hundred years seem to be somewhat better written than those of the 
Republican party, a fact which some students of politics partially attribute 
to the tactical advantage of the Democrats in holding their convention 
after the Republicans. The record of both parties on platforms, however, 
leaves much to be desired and for preciseness and a more clear exposition 
of aims and purposes one must turn to the party platforms of third and 
minor parties. In connection with third party and minor party platforms 
it might also be noted in passing that as the years roll by the major parties 
often take over planks that have been formulated by these smaller parties 
in earlier years. 


NOMINATIONS 


Except for the keynote address and an occasional controversy over 
the adoption of the platform submitted by the resolutions committee, the 
early preliminaries of national conventions on the opening two days are 
often very boring. In the Democratic convention of 1948, for example, 
there were nineteen different speeches scheduled for the first two days 
ranging from welcoming addresses to half a dozen culogies of the party 
greats of another era. Only after the report of the resolutions committee 
has been adopted is the deck finally cleared for the real business of the 
convention, that of nominating the candidates. 
15 Baltimore Sun, July 9, 1948. 


262 A GRAMMAR OF AMERICAN POLITICS 


Candidates are placed in nomination following a roll call of states 
in alphabetical order. If a state early in the alphabet has no candidate it 
may simply pass or yield to a state further down the alphabet which has 
a candidate it intends to support. For every speech placing a different 
candidate in nomination there are several seconding speeches and adding 
to the time consumed by this process are wild demonstrations for each 
candidate that may last from a few minutes to over an hour. The formula 
for nominating speeches calls for keeping the candidate’s identity un- 
known until the closing words of the address when the speaker finally 
reveals the name of his candidate to his audience, notwithstanding the 
fact that they know full well who the candidate is from the very begin- 
ning of the speech. A large part of the demonstration which follows a 
nominating speech is, of course, synthetic. Paid bands, organists, profes- 
sional noise makers, all combine to build a demonstration into a definite 
crescendo as the delegates snake around the convention floor carrying 
their standards aloft. When all nominations and seconding speeches are 
completed the time arrives for the balloting itself, which begins immedi- 
ately if the number of nominating speeches and demonstrations has not 
completely exhausted the delegates. 


Balloting 


Once more the clerk or secretary of the convention intones in alphabetical 
order each state and territory of the United States. Beginning with Ala- 
bama, the chairman of that state’s delegation rises and solemnly announces 
the vote of his delegation. This vote in the case of the Republican conven- 
tion and in most states in the Democratic convention may be split among 
several different candidates. A significant difference between the two 
conventions, however, is that the Democratic national convention recog- 
nizes the unit rule. The so-called unit rule is optional for states wishing 
to adopt it and when followed it requires that the candidate who is sup- 
ported by a majority of a state’s delegates shall receive the entire vote 
of the delegation. Thus, if Maryland uses the unit rule in 1952—as it did 
in 1948—and the state delegation divided let us speculate, fourteen votes 
for Associate Justice Douglas and six for Governor Stevenson of Illinois, 
all twenty votes would go to Douglas. The unit rule is often used by 
certain southern states and has also been used outside of the South. 
While the balloting is proceeding, frantic conferences are going on 
between the floor leaders of various candidates and the delegations they 
are attempting to hold in line or entice into their camp. The procedure 
is also slowed down somewhat by the occasional insistence of a delegate 
that the entire state delegation be polled individually. This may mean 
that the individual delegate is not satisfied with the count as relayed by 
the chairman of the delegation to the secretary of the convention, or it may 
simply be a stalling device to gain time. It adds much to the discomfort 
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of spectators as well as other delegates, particularly when the delegation 
to be polled is New York’s with over ninety votes. 

If at the end of the roll call when all of the votes have been tabulated, 
no candidate has secured a clear majority, the entire procedure must be 
repeated until some candidate is nominated. In the great majority of 
cases, the Republican party has nominated its candidate on the first ballot, 
but there have been important exceptions. At the 1948 G.O.P. Convention, 
Dewey was nominated on the third ballot, while more notable were the 
nominations of Wendell Willkie on the sixth in 1940, Harding on the tenth 
in 1920, and Garfield on the 36th back in 1880. 

The experience of the Democratic party on balloting has been some- 
what different because of the two-thirds rule which was not discarded 
until 1936. Under this rule which required a candidate to receive two- 
thirds of the total vote before he could be nominated, some historic dead- 
locks took place at Democratic conventions. Few candidates were able 
to enter the convention with two-thirds of the vote safely assured. Despite 
the skillful pre-convention campaigns conducted by Franklin Roosevelt’s 
supporters it took four ballots to nominate Roosevelt in 1932. The bitterest 
fight within the Democratic party took place in 1924 when 102 ballots 
were taken before John W. Davis was nominated. With the abolition of 
the two-thirds rule by the Democratic party, however, it now appears 
likely that the Democratic party will tend to have more first ballot nomi- 
nations. 

Where a candidate is not nominated on the first ballot, the trading 
and negotiations between various leaders proceeds at a more furious 
pace. At such moments—the moments “when success is frankly on the 
auction block” rumors of “deals” become thicker. Each candidate piously 
disavows such talk, but his managers who are in the midst of the fighting 
know differently. “Make no bargains for me,” telegraphed Lincoln to his 
Chicago managers in the 1860 convention. “Hell!” snapped David Davis 

(later associate justice of the Supreme Court) as he read the message. 
“We are here and he is not!” !& 

Sometimes a brief recess of the convention is obtained for opportunity 
to make further arrangements. Such recesses, however, are often opposed 
where political leaders believe it expedient to force through the nomina- 
tion before the opposition can coalesce against their leading candidate. 
Usually the tip-off on an important deal between party leaders is signalled 
by the switch of the vote in one state. Thus in the course of a second, third, 
or fourth roll call if a state with a rather large number of delegates shifts 
its support from one candidate to another it is very likely an indication 
that the band-wagon rush is on and that other states will quickly scramble 
aboard. Leaders in all states are anxious not to be left dangling once faint 
signs appear that the outcome is inevitable, and when the key is turned 
as it was in 1932 when California’s vote shifted from Garner to Roosevelt 

16 Henry L. Stoddard: Presidential Sweepstakes (New York, 1948), p. 7. 
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in the Democratic National Convention other state delegations lose no 
time in lining up under the winner's pennant. 


Nominating the Vice-President 


By the time the delegates are ready to turn to the task of nominating a 
vice-president, their energies are pretty well spent. Starting with the 
precedent begun by Franklin Roosevelt in 1932 when he flew to Chicago 
to accept the presidential nomination of the Democratic party, both 
parties appear to have adopted the practice of having the nominee make 
an acceptance speech to the convention immediately after he is nominated. 
This practice seems infinitely preferable to the quaint custom formerly 
used whereby the candidate made a speech of acceptance a month or so 
following the convention at a formal notification ceremony. 

The nomination of the vice-presidential nominee is conditioned by 
several factors. 17 First, a successful presidential nominee has a large voice 
in determining who the vice-presidential running mate will be. Common 
sense requires that the presidential nominee select a person for the vice- 
presidential post who is quite popular with party leaders and who will 
help to heal any wounds that have opened in the fight for the presidential 
nomination. The vice-presidential nomination may be tendered to an 
unsuccessful competitor for the presidential prize. This was true in the 
Democratic convention of 1932 when Jack Garner, then Speaker of the 
House, was named as Roosevelt’s running mate, and it was also true of 
the Republican convention in 1936 when the runner-up for the presiden- 
tial nomination, Frank Knox, was named as Alf Landon’s running mate. 

Heretofore, in choosing the vice-president, strong importance has 
been attached to geographical considerations. ** Thus if an Easterner 
receives the presidential nomination, this theory decrees that a Westerner 
or a representative of the Midwest must be chosen as his running mate. 
More recently the theory of geographical balance for the party ticket has 
been sharply criticized but it still remains as an important factor in 
deciding upon the presidential running partner. 

As the position of the vice-president has been something of a non- 
entity in American government many highly capable men have shunned 
the office. Undoubtedly, such men are motivated by the same feeling ex- 
pressed by John Adams over 150 years ago. “My country,” wrote Adams 
in 1793, “has contrived for me the most insignificant office that ever the 
invention of man contrived, or his imagination conceived.” The fact that 
there has been a move to make more of the vice-presidential office than 


17 For an account of some of these factors see L. C. Hatch and Earl Shoup: A His- 
tory of the Vice-Presidency of the United States (New York, 1934); Klyde Young 
and Lamar Middleton: Heirs Apparent (New York, 1948); and Peter R. Levin: Seven 
by Chance (New York, 1948). : ss 

18 Some incongruous results occasionally obtain from efforts to “balance the ticket 
geographically. See Roy Peel and Thomas C. Donnelly: The 1928 Campaign (New 


York, 1981), p. 34 
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a presiding officer of the Senate is encouraging, and it should help to 
make the post more attractive. 1° At the same time men who are politically 
ambitious feel the office is somewhat of a crematorium as far as future 
political ambitions are concerned nor are they persuaded by the “seven 
by chance” theory—that fate has brought seven vice-presidents to the 
presidency by succession. “No, thank you,” said Daniel Webster in turn- 
ing down Thurlow Weed’s insistent plea that he become “Old Tippe- 
canoe’s” (William Henry Harrison’s) running mate in 1840. “I do not pro- 
pose to be buried until I am really dead and in my coffin.” 2° With all of 
these influences in mind, it is easy to perceive that in going about its busi- 
ness of nominating a vice-president, the national convention is not inspired 
by the vibrant current that characterizes its proceedings when nominating 
a presidential candidate. Here again, except for unusual circumstances, as 
in the Wallace-Truman fight in the 1944 Democratic convention, the dele- 
gates do not usually permit the task to drag out. By this time the week 
of incessant din, wrangling, and stifling hotel rooms is beginning to fray 
the nerves and physical endurance of even the heartiest delegates and 
at this point, for perhaps the first time in the entire convention, they are 
of one accord: to get home as soon as possible. 


THE CONVENTION IN RETROSPECT 


Has the presidential convention become enmeshed in so many vices 
that it is no longer a worthy device for designating candidates for the 
presidency? Many critics think that it has and that it must give way to a 
more truly representative and dignified method of nominating candidates 
for the post of chief executive. After studying the preliminaries and 
actual conventions of both the Republican and Democratic parties, Pul- 
itzer Prize winner James Reston, of the New York Times, presented a five 
count indictment against the convention system. *! Several of these counts 
tread familiar ground—that the conventions are not representative be- 
cause there are few Republicans in the “Solid South” and not many Demo- 
crats in Maine or Nebraska and in both instances the convention strength 
of these areas is disproportionate to their voting strength. Not unfamiliar 
also are the charges of the same writer that the distribution of delegates 
at the convention favors the candidates from the large states, particularly 
New York, and that the convention atmosphere “is not conducive to solemn 
deliberations either on the qualities of the candidates or the principles of 
the platform.” While all these charges are not without merit, it is a matter 
of record that the nominating convention when judged on the basis of 


19 See Clinton L. Rossiter: “The Reform of the Vice-Presidency.” Political Science 
Quarterly (1948), 68:383-403; and G. Homer Durham: “The Vice Presidency.” 
Western Political Science Quarterly (1948), 1:311-15. 

20 Henry L. Stoddard: Presidential Sweepstakes, pp. 43-4. 

21 New York Times Magazine, July 11, 1948. 
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the caliber of men it has brought to the presidency has not been dis- 
appointing. When lined up alongside the prime ministers of countries 
using the cabinet system where the chief executive is called out of the 
legislature, American presidents advanced to office by the system which 
Lord Bryce described as “an effort of nature to fill the void” compare 
quite satisfactorily. The final test of the presidential nominating conven- 
tion is that it works and that it has filled in a tremendous trough in our 
constitutional system. That the nominating system needs perfecting should 
be perfectly obvious to all, but it should also be equally clear that reform 
can only proceed after carefully drawn experiments have been tried and 
have proved their worth, and that as in all changes of this nature in a 
constitutional democracy we may expect such change to follow a leisurely 
course. 


& 
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CHAPTER XIV 


PRESIDENTIAL ELECTIONS 
a 


ONSTITUTIONALLY, the president is named as the head of the execu- 
tive branch. Yet in electing a president the voters are not merely 
electing the top executive officer of the Federal government. In 

a sense they are electing a national legislative representative, for although 
the president holds no membership in the national legislature—the 
Congress—he has by custom and practice gradually emerged as a person 
intimately connected with the formation of legislative policy in the United 
States. A person voting for a congressman secures local representation, 
and to the extent that the representative serves the national welfare, the 
people, taken collectively, might be said to have a national representative. 
But neither an individual congressman or the Speaker of the House of 
Representatives is elected by a majority of the voters of the United States; 
hence, even though they may strive to serve national rather than local 
interests they are certainly not elected by means of a national referendum. 
If then any public official may be said to represent the people nationally, 
it is the president, for he is the only public official whose election depends 
upon voters in every state of the union. 


THE PRESIDENTIAL CAMPAIGN 


The quadrennial election of a president is the one occasion upon which 
the political machinery scattered throughout the United States is tem- 
porarily confederated for a supreme effort. At this time the major party 
labels pull together many discordant elements within each party, and 
except in unusual cases the factual disputes within the parties are momen- 
tarily soft-pedalled. In some instances, of course, dissenting elements 
within a party have refused to go along. Thus certain disgruntled Demo- 
crats protested the nomination of President Truman in 1948 and the 
civil rights program adopted by the Democratic convention by forming 
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a third party known as the States’ Rights Democrats (popularly called 
Dixiecrats). Other examples of disaffection of political parties during 
presidential years include the Progressives led by Henry Wallace in 1948, 
the third party movement led by Senator Robert M. LaFollette in 1924, and 
the Progressive party—popularly known as the Bull-Moose party—headed 
by Theodore Roosevelt back in 1912. Despite the fact that the Republican 
label in North Dakota may stand for something quite different from what 
it does in Connecticut, just as the Democratic label in New York may 
indicate a set of beliefs somewhat different from what it would in Mis- 
sissippi, a presidential election has a remarkable coalescing effect in bring- 
ing all elements of the party together behind their standard bearer. 
Opening the Campaign 

The presidential campaign steadily gathers momentum from the time that 
the identity of the nominees of both major parties is known right down to 
general election day. Customarily there is some lull in the presidential 
campaign between the time the nominees make acceptance speeches and 
the time when the first major broadsides are issued in early autumn. Dur- 
ing this time—July and August—both presidential candidates are actively 
engaged in conferences, knitting the party organizations closer together, 
briefly vacationing to store up energy for the ordeal that lies ahead, and 
planning the strategy of the campaign. Early in September the presidential 
campaigns begin to unfold. In 1948 the first Democratic salvo came in a 
Labor Day speech delivered by President Truman in which he laid the 
blame for the nation’s domestic ills squarely at the doorstep of the Repub- 
_ lican Congress. As a rule presidential candidates gear the subject matter 
of their talks somewhat to the predominate economic interest in the area 
or the city in which the talk is delivered. Thus President Truman’s speech 
opening the 1948 campaign which dealt with labor was delivered in the 
industrial city of Detroit, center of the automotive industry, while Gover- 
nor Dewey’s first major speech of the campaign, which dealt with agricul- 
ture, was delivered at Des Moines in the heart of the Corn Belt. 

It is not customary in American politics for presidential candidates 
to discuss each other’s speeches point by point. Indeed it is often con- 
sidered sound strategy to ignore the speeches of the presidential rival and 
treat his candidacy with something of indifference. President Wilson used 
this strategy against the Republican nominee, Charles Evans Hughes, in 
1916, and it was also utilized by Franklin Roosevelt against Republican 
nominees Willkie and Dewey in 1940 and 1944. Where specific charges 
have been made in presidential campaigns, the task of answering them is 
often delegated to some prominent person in the party. For this purpose 
prominent senators, representatives, governors, and other public officials 
such as cabinet members are selected, in each case with an eye to choosing 
a person whose special interest lies somewhat in the subject matter of the 
problem to be discussed. 
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Campaign Organization 


Behind the oratorical jousting of the presidential candidates lie the organi- 
zations which are expected to play a major part in a presidential election. 
There are two general types of organization in presidential campaigns 
today: the party organization and the non-party organization. Both are 
indispensable to the conduct of a winning campaign. 


The Party Organization 


For this brief—perhaps four months—period of a presidential campaign, 
the aim of every presidential candidate is to knit the precinct, ward, city, 
county, congressional district, and state organization into a national unit 
capable of pressing the campaign into every voting cranny of the nation. 
It is a Herculean task, of course, and recalcitrant leaders at the local and 
state levels make the task of integration all the more difficult at times. But 
the hunger of local political leaders for power and the rewards that go with 
this power, coupled with the enthusiasm which a presidential campaign 
always generates among the party faithful, combine to bring some cohesive 
unity among local, state, and national political organizations. 

At the head of this coalition is the party’s presidential nominee, who 
must in the last analysis bear the brunt of the responsibility for securing 
a well coordinated effort of the party at all levels. The managerial end of 
the national campaign, however, lies in the hands of the chairman of the 
national committee, who is hand-picked by the presidential nominee and 
who must transform local party units scattered throughout the country 
into a hard-driving organization dedicated to the election of the presiden- 
tial nominee. Occasionally a national chairman comes to bat with the 
party organizational line in fairly good shape. Thus the strenuous efforts 
of certain Democratic leaders to rejuvenate the Democratic party between 
1928 and 1932 meant that James A. Farley took over his duties as national 
chairman in 1932 with a first-class working organization. Hardly a day 
went by during that campaign, reports the Democratic party’s former 
publicity genius, Charles Michelson, when Jim Farley did not receive a 
report from each state chairman. Other national chairmen taking over the 
direction of a campaign have not been so fortunate. In 1936, for example, 
it is reported that the Republican national chairman started off the cam- 
paign without even having a complete list of the Republican county chair- 
men available to him. 

The national headquarters of the party organizations serves as the 
clearing house for the major campaign activities. It maintains a speaker's 
bureau, a research division, publicity division, and other subsidiary organi- 
zations, each responsible for some specific phase of the campaign. Through 
the coordinated efforts of these party organs in the national headquarters, 
and those in state and local areas, hundreds of thousands of pieces of 
literature, posters, campaign buttons, and other materials are distributed 
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to the voters. In addition the national headquarters arranges for the dis- 
tribution of press releases to both metropolitan newspapers and country 
weeklies throughout the United States. Moreover, in arranging for a 
national broadcast, the national headquarters also sees to it that appro- 
priate foreign language broadcasts are prepared for delivery in cities 
heavily populated by people of recent European extraction. Finally, leav- 
ing no stone unturned, it is customary for the national headquarters of 
both parties to send fleets of sound trucks, movies, and special exhibits 
into the regions in geographic areas where they will be most effective. 

The regular party organization, extending from the higher echelon at 
the national committee level down through the lowest precinct, is impor- 
tant not only for the work that it does at the operational stage of the 
campaign, but, as we shall note in an ensuing chapter, for the role it plays 
if the party succeeds in taking over the government. Thus the scramble 
for party leadership among the various states is highly significant, for 
should the party come to power, state and local leaders will have an 
important voice when their counsel is solicited on patronage matters. 

It is natural, of course, that a presidential nominee should try to 
throw his weight to the local and state leaders who supported him before 
he was actually nominated. Very often the strength of local and state 
leaders and the strong parochialism in American politics prevents a presi- 
dential nominee from pushing aside local leaders whom he would like 
to replace with persons of his own choosing. But with undisputed control 
of the party during the campaign and through his control over the alloca- 
tion of money for various state campaigns, the presidential nominee may 
exert heavy pressure to bring about a change in leadership. Expediency 
may compel him to go along with local leaders during the campaign. 
However where local leaders are indifferent toward the campaign because 
of losing their own candidate for the presidential nomination, they cannot 
ignore the fact that their future security is in danger. There have been 
instances where local and state leaders have sulked in their tents during 
presidential campaigns and have not exerted themselves to support the 
national ticket. At the same time, the knowledge that there will be a 
judgment day if the party comes to power and that the president-elect 
may be severe in dealing with such sabotage is a persuasive factor in dis- 
couraging any wavering loyalties among local leaders. 


Non-party Campaign Organization 


Closely allied with the regular party organization for presidential cam- 
paigns are a large number of what might be termed non-party organiza- 
tions. From the standpoint of effective service the latter may sometimes 
overshadow the campaign work of the regular party organization. Among 
these special groups are organizations such as the American Federation 
of Labor, the Congress of Industrial Organizations, and various associa- 
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tions of business men, professional workers, and farmers. Some of these 
organizations are permanent, others are temporary. Thus in 1940 the 
Democrats-for-Willkie Clubs illustrated one of the temporary non-party 
organizations as did the organization known as the Businessmen-for-Roose- 
velt which was set up during the 1944 campaign. A great many of the 
non-party organizations are composed of minority groups and while many 
refrain from taking an official stand on political candidacies, others will- 
ingly endorse presidential candidates and urge their membership to vote 
accordingly. Officially the American Federation of Labor has never en- 
dorsed a presidential candidate except in 1924 when it conferred official 
blessings upon the candidacy of Senator Robert M. LaFollette. In prac- 
tice, however, the American Federation of Labor, through its leadership 
and through its publicity has urged its members to take a stand in the 
presidential race. William Green, the president of the A.F. of L. openly 
supported Franklin Roosevelt for re-election in 1986, 1940, and 1944, and 
also called for the election of President Truman in 1948. 

The Congress of Industrial Organizations has not been as reticent 
as the A.F. of L. in taking an official stand. By an open vote of its national 
governing board, it advocated the re-election of President Truman in 
1948, just as it had supported the Democratic nominee in each presidential 
election from 1936 on. The political vigor of the C.I.O. is also well illus- 
trated by the special organization that was formed in the presidential 
campaign of 1944, known as the P.A.C.—Political Action Committee, 
which was an agency set up for the exclusive purpose of campaigning for 
the re-election of President Roosevelt and the election of what it termed 
“liberal” congressmen and senators. In 1948, the American Federation of 
Labor launched its own parallel to the C.1.0.’s Political Action Committee 
—Labor’s League for Political Education. The success of this organization 
in its first campaign appears to have inspired strong support for its con- 
tinuance among A.F. of L. leaders. 

Besides the role played by national labor organizations, certain affili- 
ates also take an active part in presidential campaigns. The powerful 
Teamsters Union, under the leadership of Dan Tobin, carried on an 
active campaign on behalf of President Roosevelt in 1940 and 1944, as 
did many affiliates of both the A.F. of L. and the C.I.O. Wherever humanly 
possible, presidential candidates hope for and make overtures to pressure 
groups and organizations that will endorse their candidacy. Racial, reli- 
gious, and many other organizations are eagerly looked to for support. 
Not all endorsements, of course, mean a deliverable vote, and the word of 
an organization leader by no means signifies that he will be able to deliver 
the votes even of a majority of his followers. In 1940, John L. Lewis, presi- 
dent of the United Mine Workers, exhorted the miners of the country to 
follow him into the camp of Wendell Willkie, but the election returns 
of West Virginia, Kentucky, Illinois, and other coal mining states seemed 
to indicate that many miners had overwhelmingly elected to ignore their 
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leader’s advice. In recent years most of the endorsements from labor 
organizations have favored the Democratic presidential nominee; there 
being only a few exceptions, notably in skilled unions such as the Watch- 
maker’s Union of the A.F. of L. and a small number of other unions com- 
posed of highly skilled craftsmen. 

The work of the non-party organizations parallels that which is done 
through regular party channels. Broadcasts may be given, literature dis- 
tributed, special meetings held, and editorials prepared urging the election 
of one presidential candidate, the only difference being that the work 
is under different auspices. In recent years, the campaign work of the 
non-party organizations has come to play a formidable role in American 
politics, measured both in terms of the budget under which they operate 
and the results they have been able to achieve. Thus their part in re-enforc- 
ing the work of the regular party organization is not to be denied. 


Presidential Campaign Strategy 


The strategy of presidential campaigns is ordinarily based upon a realistic 
appraisal of the political geography of the country at the time the cam- 
paign is launched. ! In so far as the two major parties are concerned, cer- 
tain hard political facts have to be considered at the outset of every presi- 
dential race. Under normal conditions the Democratic party starts any 
campaign with approximately 122 “safe” electoral votes. This block of 
electoral votes is comprised mainly of states in the so-called “Solid South,” 
of which there are eleven, along with several states considerd as 
“border” states, such as Kentucky, West Virginia, Oklahoma, and Mis- 
souri. Not all of these states, to be sure, may always be classified as Demo- 
cratic, but more often than not they are to be found in the Democratic 
party column in presidential elections. 

Since the 1928 campaign the Republican party has not been favored 
with as large a tactical advantage when starting from scratch as the Demo- 
cratic party now enjoys. The hard core of Republican strength is found in 
certain sections of the Middle West and in a few areas of New England, 
notably Vermont and Maine. Nowhere, however, does the Republican 
party have the sizeable block of electoral votes upon which the Democratic 
party may usually depend, and even in the areas which might be classified 
as leaning strongly Republican, the combined electoral vote of the G.O.P. 
amounts to only about sixty or seventy electoral votes. In view of this cir- 
cumstance it may be readily appreciated that the Democratic party, start- 


1 Excellent materials on campaign techniques will be found in Frank Kent: Political 
Behavior (New York, 1928); James A. Farley: Behind the Ballots (New York, 1938); 
Charles Michelson: The Ghost Talks (New York, 1944); V. O. Key: Politics, Parties, 
and Pressure Groups (2nd ed.; New York, 1947), chap. XIV; Howard R. Penniman: 
Sait’s American Parties and Elections (New York, 1948), chap. XXII; and Peter H. 
Odegard and E. Allen Helms: American Politics (New York, 1947), chaps. XVII 
and XVIII. 
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ing a presidential campaign with approximately 122 votes—almost half 
the necessary 266 for election—has quite an advantage. 

Perhaps the one outstanding feature of the presidential campaign in 
which the Democratic party may be said to be at a disadvantage is its 
relation to the popular vote. In recent years it has become increasingly evi- 
dent that the Democratic party in order to win a presidential election must 
poll approximately fifty-two per cent of the popular vote. The Republican 
on the other hand may win handily with forty-eight per cent of the popular 
vote. This rather unusual situation—which was first called attention to by 
the statistician Louis Bean—is to be explained by the restriction of the 
Democratic party’s domination to the South.? The Republican vote is 
almost completely negligible in some areas of the South, but is strong 
enough in other sections of the country to out-distance the Democratic 
party or at least break even and thus force the Democratic party to corral 
close to fifty-two per cent of the total popular vote in order to be assured 
of winning a presidential election. Mathematically, of course, it is not im- 
possible for the Democratic presidential nominee to carry an election with 
somewhat less than fifty-two per cent. It is not probable, however, and to 
be on the safe side the Democratic nominee needs to carry this percentage 
of the popular vote. 


The Doubtful States 


The tendency to center on doubtful areas and states with huge electoral 
votes in presidential campaigns has already been mentioned. It is in these 
areas that key or major addresses are made by presidential candidates and 
in such areas the vice-presidential nominee along with other party poten- 
tates is often sent to stump the state. Large amounts of money are spent to 
carry doubtful states and to the casual observer they may appear to receive 
a disproportionate amount of attention. 

One element of strategy not neglected in carrying a doubtful state is 
to entice strong local candidates for public office into the field who will be 
an asset to the presidential ticket. In New York, Governor Herbert Lehman 
was assiduously urged to be a candidate for re-election as Chief Executive 
of the Empire State in 1938 because of his strong popularity and the certain 
help he would give to the Democratic party in the 1940 presidential elec- 
tion. It is not always possible, of course, either to acquire gubernatorial 
or senatorial candidates who will strengthen the national ticket, or to re- 
move those from the list who would be a liability to it. But the gravest 


2 See Louis Bean: Ballot Behavior: A Study of Presidential Elections (Washington, 
D.C., 1940). 

3 In the 1948 presidential campaign, Dewey strategists were greatly concerned with 
the unpopular candidacy of Senator W. Chapman Revercomb of West Virginia and 
would have liked to replace him with a stronger candidate. Neither Mr. Dewey nor 
the vice-presidential candidate of the G.O.P., Governor Warren, who made several 
speeches in the state, uttered one word of endorsement for Senator Revercomb. 
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consideration is given to this problem by the high command of the presi- 
dential campaign. 


The Length of Presidential Campaigns 


For many years foreign observers and indeed many students of American 
politics have been critical of the length of presidential campaigns in this 
country. The nature of our nominating system is responsible in part for 
this overdrawn electoral contest. Yet even the campaign proper, from the 
acceptance speeches of the candidates to the general election, probably 
stretches longer than critics deem advisable. 

Originally the size of this country and the slowness of transportation 
combined to extend the length of presidential campaigns. It was urged 
that the people be given an opportunity both to see and hear the candi- 
dates and to have the issues debated at first hand. 4 With accelerated trans- 
portation closing the wide distances between many geographic areas, how- 
ever, and the development of radio, many protests have been registered 
against the length of presidential campaigns. Moreover since the recent 
appearance of television and the certainty that its use will be extended 
in the ensuing years, the argument has been put forward that the people 
no longer are in need of personal barn-storming tours by the presidential 
candidates because they may now view them on a television screen in 
their own homes. 

Despite the logic of arguments in favor of shorter presidential cam- 
paigns and the severe physical endurance task which they impose upon 
the presidential rivals, there has been no indication that they will be 
abbreviated in the near future. Those who are cognizant of the need for 
party organization insist that even under present conditions it is difficult 
to perfect machinery of party organization within the brief compass now 
allowed. And besides the contention that a presidential campaign needs 
sufficient time to be properly organized the point is still strongly pressed 
that the American people like to see their presidential candidate in per- 
son, and that the appearance of presidential candidates, whether in large 
metropolitan areas or in the most sparsely populated towns, is one aspect 
of American politics that must not be foregone. 

In approaching the length of presidential campaigns from a more 
unconventional side several questions might be asked. For example, how 
long does it take for the voters to think over the whole business and come 
to a decision? There are, as Paul F. Lazarsfeld suggests many voters who 
know how they will vote in May even before the candidates are nominated. 
But there are also “June-to-August Voters”; “September-to-November 
Voters”; and judging by what happened in the 1948 campaign we might 
add that there appears to be a sizable number of October 15-November 2 


*Between September 1 and November 2, 1940, Wendell Willkie delivered 540 
speeches—66 of which were major addresses carried by national radio networkers. In 
1948, President Truman delivered about 300 speeches during September and October. 
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voters. ® Had the campaign been shorter in 1948, there is reason to believe 
that Dewey might have been elected. As yet, too little is known about how 
long it takes the electorate to size up the issues and candidates, and 
render its judgment accordingly—thus it is difficult to set a proper 
limit on the length of campaigns without additional information on this 
subject. 


Are Campaigns Really Effective? 


A moot question in American politics which has never been satisfactorily 
answered is: Does the intensive campaigning and electioneering which is 
done quadrennially in the presidential race make any change in the final 
outcome? The output in a campaign we know is tremendous, “but what 
of the intake?” Furthermore, what is important in affecting the results of a 
campaign; party allegiance, family, economic status, radio, newspapers, 
personal influences, or others? 

The amount of careful investigation in measuring the effects of differ- 
ent factors in campaigns is limited. Party affiliation as we have already 
discovered is very important and this in turn we know to be affected by 
economic status, occupation, family, religion, residence, and many other 
elements. For the most part, the matter of party affiliation has already 
been determined long before a campaign gets in motion. During the course 
of the campaign, however, the politician wants to know how he can reach 
the voter who belongs to no party or regards his partisanship loosely, and 
what communication devices will be most effective in winning over this 
type of voter. The pioneer study, The People’s Choice: How the Voter 
Makes Up His Mind in a Presidential Campaign, attempts to break the 
ground and throw some light on this subject. ° 

“In comparison with formal media of communications,” this investiga- 
tion concludes that “personal relationships are potentially more influential 

..”7 Jt also arrives at the judgment that people who make up their minds 
later in the campaign are much more likely to mention personal influences 
as an explanation of how they reached their final decision. Thus according 
to this interpretation the voter who does not make up his mind until the 
later stages of the campaign seems likely to be more influenced by per- 
sonal associates than campaign speeches or newspapers. Voters who stated 
they were helped in making up their minds by the radio and newspapers 
mentioned these institutions about equally, but in so far as the “most im- 
portant” source of information was concerned the radio had a clear lead 
over newspapers in the Lazarsfeld study. * A large segment of the elector- 
ate, however, apparently pays little attention to either the radio or press 

5 See Paul F. Lazarsfeld, Bernard Berelson, and Hazel Gaudet: The People’s 
Choice: How the Voter Makes Up His Mind in a Presidential Campaign (New York, 


1944), pp. 52-3. . ; 
6 Paul F. Lazarsfeld, Bernard Berelson, and Hazel Gaudet: The People’s Choice. 
7 Ibid. pp. 150-1. 
8 Ibid. p. 127. 
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during a presidential campaign. Without more extensive investigation, of 
course, the several lines of inquiry which were pursued in the Lazarsfeld 
study must be considered with caution and the evidence as yet is too in- 
sufficient to warrant generalizations. But the field of investigation is cer- 
tainly an interesting one and one which seems assured of receiving increas- 
ing attention. 

Speaking broadly, what are the general observations that may be made 
on the influence of campaigns? A skillfully organized campaign, to be 
sure, may appreciably increase the total vote of a presidential candidate. 
Yet in some years even the most powerful campaign probably cannot 
provide sufficient momentum to reverse the result of a presidential election. 

In a close election, effective party organization and campaigning 
would undoubtedly be enough to swing the scales one way or the other. 
But close presidential contests are not the usual rule in American politics. 
It seems abundantly clear that as a presidential election looms up, public 
opinion has already crystalized to a large extent, either in favor of the 
incumbent party and its candidate or for the rejection of both. In 1932 
the tide against the Republican party had set in long before the presidential 
race actually commenced, and the campaigning of both major parties 
probably altered the result very little. Similarly, in 1936, the tempo of 
social forces and public opinion seemed overwhelmingly in favor of re- 
taining the party in power and its presidential candidate. In voting for a 
presidential candidate, the American people are not always expressing 
simply a positive opinion, but indeed are often registering a protest. This 
was true of the campaign of 1982, and it likewise was a material factor 
in the campaign of 1948. Under these circumstances it seems probable 
that a large part of the electorate has already made up its mind by the 
time the presidential election year starts, thus the campaigning in large 
part consists of fortifying a trend already under way or stiffening the 
morale of a party destined to go down to defeat. 

In passing general judgment upon the value of presidential campaigns, 
perhaps the veteran political correspondent of the New York Times, Turner 
Catledge, has offered one of the most pungent analyses. “The party rallies, 
speeches, and other efforts to make converts,” says Mr. Catledge, “do not 
stampede voters to come over to the party in huge blocks.” » Those who 
attend such meetings and faithfully listen to the speeches are, of course, 
the most ardent rank and file supporters of the party anyway; therefore, 
campaigning does not recruit new voters among this group. But campaign- 
ing does have a highly therapeutic effect on the followers of the party 
itself. It does, as Mr. Catledge reports, stir up enthusiasm and it reinforces 
the faith of the hard core of party supporters. In addition to burnishing 
up their party loyalties and also providing them with new arguments for 
defending their position, a well-directed campaign creates confidence 


® See Turner Catledge: “Is Campaigning Worthwhile.” New York Times Magazine, 
October 15, 1944. 
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among the rank and file of the party, which may have an important 
psychological bearing on public opinion. Thus although the campaigning 
is unquestionably overdone in presidential races and is doubtless quite in- 
significant when judged by the amount of effort and money expended, it 
is not altogether uneffective. Moreover, in the quest for the independent 
voter—the mythical figure who Walter Lippmann reports represents one 
out of every five voters—the quality and character of a campaign may be 
very important. 1° And as the independent vote throws an election one way 
or the other, it is easy to understand why campaigning may be a highly 
significant matter in a closely contested campaign. 


Campaign Issues 


In the midst of the campaign babel surrounding a presidential election the 
issues are often difficult to define. They are sometimes obscured by the 
claims and counter-claims of both major party candidates and as in the 
case of the political party platforms, there is a strong tendency to be 
evasive. Furthermore the fact that the two major parties have never been 
too widely divergent in their fundamental philosophies has meant that 
the issues do not have as clear a line of demarcation as they do in other 
countries where political cleavages are more sharply delineated. In both 
the 1940 and 1944 campaigns United States foreign policy was widely 
heralded as one of the leading issues of the campaign. Yet the presidential 
candidates of both parties in each instance appeared to espouse a more or 
less similar course of action. In such a situation the voter must make a 
choice in accordance with his own conscience as to which party or which 
presidential candidate has faithfully performed or can in the future be 
counted upon to fulfill best the promises made in the heat of a campaign. 
Both Roosevelt and Willkie in 1940 campaigned on promises to keep 
America out of war, for to have done otherwise might have cost the elec- 
tion. Faced with such a choice, the voter relies on other factors to guide him 
than the issue being trumpeted the loudest, even though he may rationalize 
by persuading himself that this was the real issue which determined his 
vote. 

At times the issues may be stated with clarity yet quickly become 
lost in a sea of statements and contradictions. In opening the 1948 cam- 
paign, President Truman high-lighted two issues: the Taft-Hartley law, 
which he declared punitive and unfair to labor; and the high prices of 
food and other commodities, the blame for which he attributed to the 
Republican dominated Eightieth Congress for sweeping away price con- 
trols. In answering this charge, however, Republicans quickly pointed out 
that a majority of Democrats in Congress had joined with Republicans 
in over-riding the presidential veto of the Taft-Hartley act and they at- 
tempted to dodge responsibility for high prices by pointing out that the 


10 Walter Lippmann: Public Opinion (New York, 1929), p. 206. 
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Democrats controlled both the Presidency and the Congress at the time 
price controls were lifted. 

Some presidential campaigns in American politics have been charac- 
terized by the vaguest of issues. In 1920, Boies Penrose, ringmaster of 
Pennsylvania Republican politics for a quarter of a century, issued a state- 
ment that the real issue of the 1920 campaign would be “Americanism.” 
When asked by Talcott Williams what the word “Americanism” meant, 
Penrose replied: “Damned if I know, but you will find it a damned good 
issue to get votes in an election.” In the same election the word “normalcy” 
was highly popular, and the G.O.P. campaign cry was: “Back to normalcy,” 
again illustrating that what is sometimes passed on to the voters as an 
issue is not an issue at all, but simply a catchy slogan which parties attempt 
to dignify as an issue. Thus, in 1944, the Republican theme was: “It’s time 
for a change,” while two years later the slogan—“Had enough?” used in 
the 1946 congressional elections to needle the Democrats on consumer 
shortages—afforded another leading example of an attempt to inflate a 
slogan into a campaign issue. 

Adding still more to the confusion over issues in presidential cam- 
paigns is the fact that the climate of opinion within a party in Congress 
may be different from that of the presidential nominee. A presidential 
nominee cannot with impunity repudiate the record of his party in Con- 
gress, and although he may soft-peddle certain features of its legislative 
program which he feels to be distasteful, any marked disparity between 
the thinking of the presidential nominee and his party’s record in Congress 
leaves him in a somewhat awkward position. The presidential nominee 
may, to be sure, mold the party platform as he desires, and indeed trespass 
beyond its limits. But to assure victory he must tred cautiously or he finds 
himself in diagreement on a leading issue with members of his party in 
Congress. This does not mean that the presidential nominee need continue 
a policy of temporizing once elected. But during the campaign itself the 
caution he must exercise is not conducive to a clarification of the issues. 

Beyond the pale of what should be strictly construed as the intellectual 
issues of a presidential campaign, certain items are sometimes raised that 
are not really issues at all, but may be comparable in effect to a potent 
issue. A slip of the tongue by a presidential candidate may give rise to a 
harmful undercurrent against him, just as an unfortunate statement by 
one of his supporters may. When presidential candidates Blaine and 
Cleveland were pitted against each other, there is reasonable ground for be- 
lieving that the speech of the Reverend Burchard for a group of Protestant 
clergymen characterizing the Democrats as partisans of “rum, Romanism, 
and rebellion” was a faux pas that cost Blaine the election. The speech care- 
fully exploited by the Democrats was highly obnoxius to Roman Catholic 
voters in the East, and it seems probable that Blaine, who lost the State 
of New York by slightly over one thousand votes, might have been elected 
except for this unfortunate incident. As yet it has not been possible to 
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measure with any great accuracy just how much the question of religion 
influenced the presidential campaign of 1928. It seems undeniable that 
the fact that Al Smith, the Democratic presidential candidate, was a Catho- 
lic, cost him a lot of votes in the deep South as well as in many regions 
of the North. 

The issues raised on the plane that we have just discussed are not to be 
confused with the real social, political, and economic issues of the cam- 
paign. Often these matters border on bigotry and they result in the most 
gross distortions of the truth, such as the assertions that the Pope would 
rule the United States should Al Smith become president. The possibilities 
that such questions may be inserted into a presidential campaign, however, 
and that unfair stories will be exhumed about the candidate’s personal life 
or his family must not be discounted, for no matter how unfair they may be, 
once activated they can have devastating results on a presidential 
candidacy. 


Campaign Finance 


Financing of a presidential campaign has been and remains one of the 
major headaches of political parties and presidential candidates. 11 With 
the development of radio, the cost of conducting a presidential campaign 
has increased enormously. To obtain just one of the major networks for 
a thirty-minute broadcast costs well over thirty thousand dollars and dur- 
ing the campaign, of course, extensive use is made of the radio not only by 
the presidential candidates but by other leading party figures as well. 
Other large financial items in a campaign budget include special trains 
carrying the presidential candidates and batteries of newspaper corre- 
spondents and local politicians, as well as a long list of items such as cam- 
paign literature, the maintenance of local party headquarters, and the 
support of countless activities that attend a presidential campaign. 

An approximation of the total amount spent by both major parties 
during a presidential campaign would place the figure well over twenty 
million dollars. Actually this figure probably ranges much higher, for it 
is not possible to get accurate information on all the sources that are 
tapped for contributions, and all the monies that are expended in the 
course of a presidential campaign. With the advent of the New Deal, 
the Democratic party found it more difficult to raise money from business 
sources than it had formerly. In recent years, however, the Democratic 
party has had its own campaign activities heavily re-enforced by the ex- 
penditures of labor unions, and this has helped to compensate for the 
increased difficulty which the party has faced in acquiring funds. 

The Republican party, in the main, has been more generously supplied 
with funds to maintain its presidential campaigns, but it, too, has suffered 
difficulties in the matter of fund raising, and it often winds up a presidential 


11 See Louise Overacker: Presidential Campaign Funds (Boston, 1946), and also 
her Money in Elections (New York, 1932). Another helpful reference is J. K. 
Pollock: Party Campaign Funds (New York, 1932). 
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campaign with a large deficit. 1* The G.O.P. is still able to look to the 
more well-to-do business men of the country for a large part of its support, 
although statutory restrictions and much steeper income taxes have prob- 
ably ended the era of flush campaign contributions when some indi- 
viduals gave as much as $100,000 or even a quarter of a million towards 
financing a presidential campaign budget. 

Neither of the major parties has had much success in broadening the 
base of campaign contributions. Several schemes have been tried to solicit 
small contributions such as a dollar from the rank and file of the party, but 
most have met with little success. Under the terms of the Hatch Act 
discussed in a previous chapter, each political committee is limited to 
$3,000,000 for a presidential campaign. Thus a national committee of a 
party might spend $3,000,000, and a state committee could do likewise 
if it could raise that much. Moreover, the $3,000,000 figure does not in- 
clude money expended by organizations outside of the party, and it is an 
easy matter to circumvent the Hatch Act in the matter of expenditures 
by having non-party organizations parallel the campaign work of the 
party itself. The Hatch Act also limits the amount that an individual may 
contribute to $5,000. An individual may still, however, give $5,000 to the 
national committee of the party and also contribute to a non-party organi- 
zation working for the same purpose. Another method by which the 
$5,000 contribution limitation may be dodged is by giving $5,000 for 
each member of the family; thus a wealthy individual desiring to give 
more than $5,000 might arrange to have each individual member of his 
family contribute $5,000, though he himself provided it all, and in this 
way contribute a total amount of perhaps $25,000 or $30,000. The attempt 
to limit the amount of contributions has not been entirely satisfactory by 
any means. As noted earlier in our story, even Senator Hatch himself, 
author of the Hatch Act, has called for its repeal. 


The Press in Presidential Campaigns 


Just as the spending of a larger amount of money in a presidential cam- 
paign by a political party has not necessarily meant the election of its 
nominee, so the candidate receiving the greatest newspaper and editorial 
support has not emerged as the winner in recent years. The press may be 
very powerful in building up candidates for the presidential nomination, 
and it certainly has large influence on many questions of political concern. 
Yet if the results of the past three presidential elections are any index, 
the power of editorial support in the presidential election seems to be 
on the wane. In four presidential elections—1936, 1940, 1944, and 1948— 
the Democratic nominee was opposed in each instance by approximately 
70 per cent of the American press. Included in the opposition were most 


12 For an analysis of the size and percentage distribution of cash distributions to the 
Republican and Democratic national committees in presidential campaigns from 
1928 through 1940, see Louise Overacker: “Trends in Party Campaign Funds,” in 
The Future of Government in the United States, edited by Leonard D. White (Chi- 
cago, 1942), p. 128. 
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of the largest metropolitan newspapers in the United States as well as 
countless smaller daily and weekly papers. Notwithstanding this opposi- 
tion, the Democratic nominees won decisively each time, and their election 
performances seem to have scotched the notion that the editorial page is 
all powerful in American presidential elections. 


THE PRESIDENTIAL CAMPAIGN AND CONGRESSIONAL 
ELECTIONS 


The influence of the presidential candidate upon congressional elections 
has evoked a heated debate in this country. Indeed, as Louis Bean ob- 
serves: “The unanswered theological question of the Middle Ages: ‘How 
many angels can dance on the point of a needle?’ has its counterpart in 
political discussion today: How many congressmen can ride into office 
on the president’s coattail?” 13 The essential idea of the “coattail” theory 
is that in a presidential election year a sizeable number of congressional 
candidates are swept into office partly because of the strong momentum 
generated by the presidential campaign and to a somewhat lesser degree 
through the prestige of the presidential candidate himself. In substantia- 
tion of this theory is the fact that in the mid-term congressional elections 
the party in power invariably loses congressional seats while in presidential 
election years the party which captures the chief executive’s office usually 
gains seats in Congress. 

Opposed to the “coattail” theory is a school of thought that views 
the presidential campaign as having little to do with the number of con- 
gressmen elected by one party or the other. Thus Professor Ewing, in his 
study of congressional elections covering a fifty-year-period, concludes 
that the “coattail theory” is vastly exaggerated. He finds that in several 
presidential campaigns a larger number of voters cast ballots for congres- 
sional candidates than for the presidental nominees, and on the basis of 
this evidence he opines that the popularity of the presidential candidate 
and the presidential campaign itself has a very small influence upon con- 
gressional elections. * 

Somewhere between the two extremes—that the presidential cam- 
paign and the popularity of the presidential candidate is the controlling 
factor or that both are of slight significance—lies the truth. Unquestion- 
ably the political appeal and charm of a presidential candidate has helped 
to pull many a congressman safely into port. The popular prestige of 


13 Louis Bean: How to Predict Elections (New York, 1948), p. 31. 

14 Cortez A. M. Ewing: Congressional Elections: 1896-1946 (Norman, Oklahoma, 
1947), pp. 25-9. Looking at “coattail riding” in the 1948 general election, Mr. Charles 
Bartlett of the Chattanooga Times found that of the 17 Democratic Senators and 
170 Democratic representatives who were elected in the 18 states that Truman 
carried, only five senators and 24 representatives failed to run ahead of the President 
in their own districts. See Chattanooga Times, March 7, 1949. As Arthur Krock 
commented later, however, Mr. Bartlett’s analysis compared the percentage of victory 
which each representative chalked up in his own particular district with Truman's 
percentage of victory for the state asa whole. See New York Times, March 15, 1949. 
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Franklin Roosevelt was pervasive enough to send several of his party’s 
nominees to Congress who might otherwise have been defeated. It may 
also be noted that in states where the relative strength of the two major 
parties is quite evenly divided, the winning presidential candidate often 
carried quite a few of his party’s congressional nominees over the hump. 
There are two important factors, however, that must not be neglected 
in assessing the influence of presidential candidates upon congressional 
elections. To begin with, presidential and congressional political trends 
move along together as we observed earlier. The political tide in this 
instance is a “duality.” 15 Moreover in a presidential election year, the 
political parties lay out far more money and expend far greater effort to 
elect their ticket. Thus the combination of both factors is conducive to 
the election of a House and Senate that will be controlled by the same 
party as that of the winning presidential candidate. 

The actual number of congressmen who ride into office on the coat- 
tail of a victorious presidential candidate is, of course, a matter of con- 
jecture. It has been estimated that in the presidential elections of 1982, 
1936, 1940, and 1944 somewhere between twenty-six and thirty congress- 
men appear to have ridden into office on President Roosevelt’s coattail 
in each case. In so far as determining the comparative pulling power of 
one presidential candidate over another, there is not yet sufficient informa- 
tion to make any generalization. The evidence does suggest, however, that 
some presidents have exerted greater influence in this respect than others, 
yet the conclusion is inescapable that the more intensive interest in presi- 
dential election years, the larger turnout, and the heavier exertion of party 
effort, are more important factors in affecting congressional elections than 
the personal drawing power of the presidential candidate. 


The Barometers of Presidential Elections 


American voters more so than others appear to have an insatiable desire to 
know in advance what is going to happen in a national election. 1* Thus 
early in the campaign the political horizon is eagerly scanned for portents 
that will reveal a trend for the forthcoming election. For a great many 
years, the State of Maine, because of its early general election held in 
September, has been looked to for some indication of how the wind is 
blowing. Actually, of course, the old saying, “As Maine goes, so goes the 
nation,” is not a reliable portent at all. Eleven counties scattered among 
eight different states have been on the winning side in presidential elec- 
tions since 1896, and if it could be predetermined how these counties were 
going to go they might have some predictive value. But the only way 
of getting a line on how a state or the nation is leaning is either from com- 


15 For a discussion of this trend see ibid., p- 82, and Louis Bean: How to Predict 
Elections, pp. 31-6. 

1©One can hardly imagine the American electorate showing the unconcern and 
patience of the British electorate in 1945 while the latter waited three weeks between 
July 5 and July 25 for the results of the Parliamentary general election to be announced. 
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petent observers—who are often wrong—or through the various straw polls 
which have steadily advanced in popularity during the past two decades. 

Public opinion polls have come to be carefully observed accompani- 
ments of presidential campaigns. Periodic reports are eagerly followed 
on these polls of which the two most well established are the Fortune poll 
and the American Institute of Public Opinion poll, commonly referred to 
as the Gallup poll. With the exception of the 1948 presidential election, 
both polls have been remarkably successful. 17 The Fortune poll attempts 
only a forecast of the popular vote while the Gallup poll adds to the popu- 
lar interest by attempting the difficult feat of a state by state prediction. 

Criticism of the polls and possible reasons for their failure was dis- 
cussed in an earlier chapter (chapter IX), and need not be repeated 
here. In spite of the setback which all polls received in the 1948 presidential 
election, however, and notwithstanding occasional outbursts against them, 
there seems every reason to believe that public-opinion polls will continue 
to be one of the carefully watched sidelights of presidential campaigns. 


Major Determinants in a Presidential Election 


In the last analysis, the inevitable question that pops up in every presi- 
dential campaign is, what really decides the election? Fundamental to the 
answering of this question are several factors. High on the list is the state 
of the nation’s economy, for certainly the economic conditions of the coun- 
try have a close bearing on the outcome of presidential elections. As’ Jim 
Farley astutely observed, the American people are not usually disposed to 
turn a president out of office when the economic conditions of the country 
are prosperous. Another factor that looms large in determining the results 
of presidential elections is the long-run behavior cycle of American politics. 
Thus Louis Bean in a remarkable prophecy based upon his analytical 
study How To Predict Elections, stated ten months prior to the 1948 
general elections: “The evidence is clear that the year 1947 will go down 
in our political history as marking the end of the downward trend of the 
New Deal tide and the beginning of a new one. 

“... numerous signs at the end of 1947 pointed to another presidential 
term for the Democrats, the fifth in succession since 1928. The popularity 
of President Truman has risen sharply from the low point to which it had 
fallen in 1946. Independent voters, whose failure to go to the polls in 
1946 helped to restore both houses of Congress to the Republicans, showed 
at the beginning of 1948 considerably greater preference for the Demo- 
crats than for the Republicans.” 

“There could be no doubt that the Republicans in 1947 had failed to 
hold the gains made in 1946.” '® 

Certainly there is a tendency for parties to oscillate in power, and the 
trends for or against one party or the other seem to set in with a fair degree 


17 The 1940 Fortune poll conducted by Elmo Roper forecast the total popular vote 
for Franklin Roosevelt within one-half of one percent. 
18 Louis Bean: How to Predict Elections, pp. 161-3. 
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of uniformity. Thus the party out of power gradually makes a comeback 
until it is finally catapulted to power following which its strength ordinarily 
begins to decline until eventually it is forced out by the other party. The 
difficulty with the political cycle in American politics lies in accurately 
plotting the curve, but there is little doubt that this cycle is of great 
importance for the presidential campaign, and the presidential candidate 
bucking against a trend that has already set in has scant chance for success. 

Two additional hard realities that affect the outcome of a presidential 
election are the metropolitan vote and the size of the total vote. The steady 
drift of the American population from rural areas to metropolitan centers 
has not been without effect on the presidential vote. ° A traditional strong- 
hold of the Republican party has been the rural vote, but many rural voters 
who have moved to industrial centers seeking employment have gravitated 
into the Democratic party. This leakage has weakened the Republican 
party in states like Michigan, Illinois, and Ohio, where previously the 
Republican vote in suburban and small towns was ordinarily sufficient 
to offset any lead that a Democratic presidential candidate might com- 
mand in the large city vote. °° In general the Republican party looks to 
the rural vote to provide its winning margin in a national election. In New 
York, for example, the Republican presidential candidates usually fail to 
carry New York City, but they can generally count upon an “up-state” 
majority of around a half-million votes, and if they can hold down the 
lead which the Democrats pile up in New York City, they have a fair 
chance of carrying the state. ?1 

In the past four presidential elections there have been eleven key 
cities, all of which have played decisive roles in the victories of Franklin 
Roosevelt and Harry Truman. The importance of these cities therefore as 
major determinants in presidential elections is not to be denied, and their 
continued prominence as the real battle ground of a presidential contest 
seems assured. 

Closely connected with the metropolitan vote as a strategic factor in 
presidential elections, is the size of the vote. 22 The latter element as we 
have seen appears to be particularly significant for the Democratic party. 
The heavier the vote, the greater the likelihood of a Democratic presidential 
victory, and this same phenomenon is also observable in the biennial con- 

19 The Census Bureau reported that on election day, 1948, the United States would 
have about 95,000,000 men and women of voting age. Of this number of potential 
voters 67,000,000 were registered and 48,000,000 actually voted. In the 1940, 1944, 
and 1948 presidential elections, the percentages of the potential vote were 59.5, 56.4, 
and 51.3, On January 1, 1947 there were 27,550,000 persons living on farms, approx- 
imately 3,000,000 or 9.8 percent less than the farm population in 1940. 

20 See Wilfred E. Binkley: American Political Parties (2d. ed.; New York, 1947), 
pp. 383-4. 

21 In 1944, despite the half-million vote majority, Mr. Dewey piled up in up-state 
New York, it was still insufficient to overcome the lead of 770,000 which Franklin 
Roosevelt obtained in New York City. 

22“ |, other factors being equal,” writes Professor Key, “an increase in participa- 
tion brings an increase in the Democratic percentage of the total vote in presidential 
elections.”—Politics, Parties, and Pressure Groups, p. 594. 
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gressional elections where the evidence seems to indicate that a light 
vote is ominous for the Democratic party’s fortunes. 


Minor Parties in Presidential Elections 


Minor parties have not changed the final result of a presidential election 
in the course of the present century. In the 1912 campaign Theodore 
Roosevelt captured the largest block of electoral votes (88) ever won by 
a minor party presidential nominee and in so doing paved the way for 
Woodrow Wilson’s election over William Howard Taft. Senator Robert 
M. LaFollette, although polling the largest popular vote (4,826,471) of 
any third party candidate, carried only thirteen electoral votes (Wiscon- 
sin) when he headed the Progressive party ticket in 1924, while the Thur- 
mond-Wright ticket of the States’ Rights party won 38 electoral votes 
with a little over a million popular votes in 1948. 

In general not only is the two-party tradition a thoroughly ingrained 
habit with the American electorate, but many difficulties also exist which 
stand in the way of a successful minor party movement. The party poli- 
ticians of both major parties, recognizing the nuisance which splinter 
movements may cause, have made it increasingly difficult for such groups 
to get on the ballot. In 1924 the elder LaFollette managed to get on the 
ballot in all forty-eight states, but in 1936 a third party movement—the 
Union party—led by Representative Lemke of North Dakota was able to 
have its electors on the ballot in only thirty-six states. Similar difficulties 
were encountered by the Dixiecrat party and the Progressive party of 
Henry Wallace in 1948. 

Added to the technical barriers which have made minor party cru- 
sades troublesome affairs to engineer are several other factors. A minor 
party must have both local and regional organizations which must be 
pulled together at the top by national organization. It must also find 
financial backing. But to make good on all of these necessities as well 
as securing cohesive popular support—which it must have if any in- 
roads are to be made on the strength of the major parties—is a formid- 
able task, and thus far minor parties have simply not been able to make 
the grade. 

No minor party has made much of a showing in the presidential lists 
of recent times, A tremendous amount of publicity attended the appear- 
ance of the Progressive and Dixiecrat parties in the 1948 campaign, and 
while the latter won four states for a total of thirty-eight electoral votes, 
the combined popular vote of both was a negligible factor in the total 
presidential vote. Norman Thomas, the Socialist party candidate in every 
presidential election beginning with 1928 through 1948, polled 837,000 
votes in the 1932 election, but since that date his popular vote has usually 
been around 100,000. Other minor parties such as the Communist, Socialist 
Labor, and Prohibitionist parties have also usually had presidential nomi- 
nees, but they have managed to secure only a fraction of the total popular 

vote. One minor party which has held together for more than a single 
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election that has threatened to have some effect on the outcome of the 
presidential campaign is the American Labor party of New York. In two 
presidential elections—1940 and 1944—the American Labor party vote 
which was thrown to the Democratic nominee was approximately 400,- 
000—enough to have switched New York’s forty-seven electoral votes one 
way or the other. Speaking broadly, however, minor parties have not made 
spectacular showings at the ballot box. Conceivably, of course, minor 
parties could have an invigorating effect on our political system and we 
cannot rule out the possibility that a minor party might form which would 
have both strength and permanence, enough perhaps to bring about a 
major realignment of our political parties. 


THE PRESIDENTIAL ELECTION IN RETROSPECT 


From the inception of our story of political parties and nominating pro- 
cedures, we have observed that all forms of party organizations are ulti- 
mately given some cohesiveness by our system of nominating and electing 
a president, and the final emergence of the presidential nominee as the 
party leader. The security of the lines running between the president and 
various levels of party organizations are not to be taken for granted. Their 
strength depends upon the vigor and forceful personality of the president 
himself. The entire system when reviewed in retrospect, seems to be loosely 
cemented together at the top, and in appearance, at least, may look very 
undisciplined. In practice, however, the skillful presidential nominee who 
ultimately becomes president may keep a live current running through 
the party organization, reaching from himself as titular leader of the 
party down through the smallest precinct organization. 

That few presidents are able to supply this dynamic form of party 
leadership is not to be taken as a complete indictment of the system itself, 
but rather as an indication that brilliant political leadership is exceptional. 
Clearly a man who emerges as president through the network of our 
party nominative system has the opportunity to lead and to use the party 
effectively for backing his legislative program during his tour of service 
as chief executive. By its very nature our party system leads to a result 
where leadership by the president is both essential and desirable. One of 
the first tests for a successful chief executive is to have his party safely 
in back of him, and while it is to be expected that some fractures will 
develop between a president and his party, it is axiomatic that once a 
president loses control of his party, he becomes a sorry figure in the chief 
executive's office. 

In this long campaign drive climaxed by the presidential election, the 
task of a presidential nominee is not simply to get enough votes to win 
the election, but also to use the campaign for building effective leadership 
and responsive party organization that will not melt in the face of the 
formidable responsibility a president must assume once he is inaugurated. 
The decisions he makes, therefore, during the heat of the campaign, may 
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well have an important bearing on the whole future course of his adminis- 
tration. He must be able to decide which of two factions in a state it would 
be wisest for him to support, just as he must decide upon which party 
leaders he will confide in and what promises he will and will not make. 
At the same time, the presidential nominee must also help pull many rep- 
resentatives and senators safely under the wire in their contests for con- 
gressional seats. In the latter case the presidential nominee lays the ground- 
work for favorable treatment and backing from the party organization 
which will emerge in the Congress itself, and which it will be most im- 
perative for the president to keep on friendly terms. Thus, if he is a capable 
leader, the presidential winner on general election day will have lifted him- 
self into the position of leadership in two brackets of our party organi- 
zation. On one side he will have inspired the loyalty of the various local, 
state, and national party organizations upon which he will depend for 
advice on matters of patronage and for keeping the party machinery vital- 
ized for future congressional and presidential contests. At his other side, 
the victor in a presidential election has his party delegation in Congress 
with which he must work during the ensuing four years. If he has used 
his influence wisely he will have greatly tightened his hold on the reins 
of party leadership in both instances. When at long last, therefore, the 
president-elect takes office on January 20, he should, if he is fortunate, be 
in full possession of the party leadership both in the regular party organi- 
zation outside of the government and of the party organization within the 
government, that is, the Congress itself. 


FORMALLY ELECTING THE PRESIDENT— THE ELECTORAL 
VOTE SYSTEM 


Along with the unpaid deficits and heavy or glad hearts in the aftermath 
of a presidential campaign, there remains one important piece of unfinished 
business—the official election of the president. We may know the results 
early on the night of the general election and hordes of the party faithful 
may already be reaching out for the offices they hope will soon be theirs, 
but under the Constitution the presidential electors must gather in their 
respective states to cast their votes and the ballots must be counted in the 
presence of a joint session of Congress—all before a president may be de- 


clared officially elected. 
The Constitution and Presidential Election 


Originally the indirect electoral system provided for by the Constitution 
called for an Electoral College to be composed of presidential electors 
from each state equal in number to the total congressional representation 
of the state and selected as the state legislatures might direct. Since the 
retirement of President Washington at the end of his second term, how- 
ever, presidential electors have functioned mainly as: figureheads. With 
few exceptions, the presidential electors have voted in conformity with the 
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popular vote of the state. The original conception of the electoral college, 
therefore, was discarded almost at the inception of American government, 
yet the institution has survived down to the present day, notwithstanding 
periodic attacks against it. 


The Selection of Presidential Electors 


The Federal Constitution leaves the selection of presidential electors in 
the hands of the states. In an early day, the state legislatures elected presi- 
dential electors, but this system gradually yielded to popular election, and 
the latter method is now the universal rule. In practice, the political party 
organizations within each state prepare their own list of candidates for 
the post of presidential elector. This is done by the state central com- 
mittee in some states and by state convention or direct primary in others. 78 
Persons selected as candidates for presidential elector need not necessarily 
have been active in politics and are often persons of high standing in the 
community who are named as presidential electors simply as an honor. 

Each political party nominates a list of presidential electors equal to 
the number of representatives and senators to which the state is entitled. 
Thus, when the voter casts his ballot for president and vice-president on 
general election day, he does not cast a direct vote for either of these two 
offices, but instead generally votes for the entire slate of presidential 
electors nominated by the political party of his choice. 24 In quite a num- 
ber of states, however, the electors are not on the ballot and only the 
names of the presidential and vice-presidential candidates appear. Previ- 
ously, some states selected presidential electors by congressional district 
and this practice often led to a division of the state’s electoral vote between 
two presidential candidates. But today, all states follow the practice of 
having each party submit a complete list of presidential elector nominees 
and the voter votes for the entire list. 


HOW THE ELECTORAL COLLEGE OPERATES 


A few weeks after the general election the victorious slate of presidential 
electors assemble (usually at the state capital) to cast formally their vote 
as electors for president and vice-president. Federal law directs that the 
time for such meetings shall be the first Monday after the second Wednes- 
day in December following the election. In conformity with the Twelfth 
Amendment, the electors vote separately for presidential and vice-presi- 
dential candidates. In further compliance with requirements prescribed 
by the same amendment, they arrange to have duplicate lists prepared 
showing all the candidates receiving support for either office, and after 
these lists have been signed and sealed, to transmit them to the Secretary 
8 See Ruth C. Silva: “State Law on the Nomination, Election, and Instruction of 
Presidential Electors.” American Political Science Review (1948), 42:523-29. 


24 For a description of the forms of ballots used in presidential elections, see S. D. 
Albright: The American Ballot (Washington, D.C., 1942), chap. V. 
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of State of the United States. Finally, as confirmation of their authority 
to act, the electors must also forward along with these documents, their 
own certificates of election bearing the signature of the governor. 

Since 1792 the State Department has served as the intermediary 
between the Federal and state governments in the electoral vote procedure. 
The duties of the Secretary of State in this connection are to receive from 
the state authorities two certificates and to transmit them to Congress. 
Copies of one certificate—the certificate confirming the election of the 
presidential electors—are forwarded to both the speaker of the House and 
the president pro tempore of the Senate. > The other certificate—the one 
showing the separate vote of the electors of each state—is transmitted 
to the president pro tempore of the Senate pending the joint session of 
Congress to canvass the vote. 


Counting the Electoral Vote 


Since the adoption of the Twentieth (Lame-Duck ) Amendment, the count- 
ing of the electoral vote takes place in the presence of a joint session of 
Congress at high noon on January 6, following the general election, when 
the new Congress convenes. With the president of the Senate presiding, 
the certificates sent by the state electoral bodies are opened and the 
electoral votes tabulated by four tellers—two Democrats and two Republi- 
cans (one from each House) who have been previously agreed upon. Theo- 
retically, of course, the president and vice-president are not known until 
this electoral count has been completed and the persons receiving a ma- 
jority of the votes for the respective offices have been proclaimed 
elected. Yet in practice the result of a presidential election may ordinarily 
be confidently predicted as soon as the popular vote is known because of 
the certainty that the electoral vote will be cast in accordance with the 
popular mandate of the state. There are contingencies, however, that may 
hold the result of a presidential election in abeyance. To be declared 
elected, a presidential candidate must receive a majority—266—of the 
electoral votes, otherwise the election goes to the House where the three 
highest candidates are voted upon, each state having one vote. The latter 
contingency is not likely except in a three-cornered race where all the 
candidates are fairly strong. But suppose in a tightly contested campaign 
between two presidential candidates where the outcome depended upon 
the electoral vote of one state, two conflicting sets of electoral returns are 
forwarded from the state in question? Who decides which shall be the 
valid electoral vote and how is a decision to be reached under such 
circumstances? 

Unfortunately the Constitution is vague on this matter. Until the 
celebrated Tilden-Hayes contest of 1876, no serious difficulty of this 
nature was presented. In the latter year two sets of electoral certificates 
were transmitted to the president of the Senate—one favoring Hayes, the 


25 This certificate also lists all other candidates for electors and the number of 
votes received by all of them. 
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G.O.P. nominee, the other supporting the Democratic candidate, Tilden— 
from three southern states. In addition, one electoral vote from Oregon 
was also disputed. As the Twelfth Amendment says nothing about whether 
the president of the Senate should count the electoral votes or who should 
pass on the validity of the certificates presented to the same officer, the 
Congress was confronted with a real dilemma, particularly with the Senate 
under the control of the Republicans and the House Democratic. Without 
a precedent to guide them and with twenty-one vital electoral votes at 
stake, Congress sought to meet the crisis (after much jockeying by the 
Senate to elect Hayes and the House to name Tilden) by setting up an 
unusual electoral commission composed of five senators, five representa- 
tives, and five Supreme Court justices and agreeing to abide by the 
commission’s decision on the certificates in dispute. “The Tilden-Hayes 
controversy,” as constitutional historian Carl Swisher points out, “did not 
go so far as the verge of civil war, but it was a major controversy in 
American politics.” 2° Not until two days before the time the new president 
was to be inaugurated was the final decision on the election known. Per- 
haps the make-up of the commission itself provides the best clue to the 
intensity of partisan feelings. By a fortuitous combination of circumstances 
for the Republicans, eight of the fifteen Commission members were either 
Republicans or stemmed from G.O.P. stock. Thus, whether by design or 
not, the commission voted to give all twenty-one disputed votes to Hayes, 
and the latter, though polling a smaller popular vote than Tilden, was 
proclaimed elected by the close margin of 185 to 184 electoral votes. 


The Electoral Count Act of 1887 


A little over a decade after the Tilden-Hayes crisis Congress passed the 
Electoral Count Act of 1887. This Act re-affirmed the principle that presi- 
dential electors are state officers, and it sought, in so far as possible, to 
have the states settle their own controversies involving the validity of 
electoral vote certificates. If the states are unable to settle such disputes, 
however, and conflicting certificates are forwarded to the Senate, the 
law prescribes that the two houses of Congress, each acting independently, 
shall decide which ones are to be accepted. Should the houses be unable 
to reach agreement, the Act provides that the electoral returns that have 
been certified by the governor shall be favored. Finally, if the governor 
certifies none of the conflicting returns, the state loses its electoral vote 
in the election. 

No contest has yet arisen to test the Electoral Count Act. The law 
undoubtedly leaves much to be desired, but it must be recognized that 
it is not easy to draft legislation that will anticipate all conceivable dis- 
putes arising out of the electoral college system. As long as the electoral 
vote system remains, an occasional dispute over the returns, is of course, 
a possibility. In a great majority of presidential elections, however, there 


26 See Carl B. Swisher: American Constitutional Development (Boston, 1943), 
p- 490. 
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are no serious breakdowns in the mechanical functioning of the electoral 
vote system and the counting of the votes is simply a formality. In prac- 
tice only two presidents have actually been elected by the House of 
Representatives: Thomas Jefferson in 1801, and John Quincy Adams in 
1825. Thus with these two exceptions plus the uproarious Tilden-Hayes 
election of 1876, the electoral system has operated without serious incident. 


Time Limitations in Electing a President 


The normal course of events, as we have observed, is for the election of 
the president to be declared without further ado following the tabulation 
of the electoral vote in the presence of a joint session of Congress on Jan- 
uary 6 following a general election. If, however, no candidate has re- 
ceived a majority of the electoral vote and the House of Representatives 
has not reached a decision on the election of a new president prior to the 
date which the Constitution now prescribes for the inauguration of a 
prsident (January 20), the vice-president-elect “shall act as president 
until a president shall have qualified.” 


Regulations Governing the Election of the Vice-President 


The vice-president, like the president, must secure a majority of the total 
vote in the electoral college to be elected. Where none of the vice-presi- 
dential candidates receive a majority of electoral votes—an extremely un- 
likely contingency—the election of the vice-president is thrown into the 
Senate. Should this be the case, the senators vote as individuals instead of 
under the rules prescribed for the House when a presidential election 
is decided by the Lower Chamber, and the senators must elect from the 
two highest candidates for the vice-presidential office. 


RECENT PROBLEMS WITH THE ELECTORAL SYSTEM 


Besides the objections that the electoral vote system might result in the 
election of a president who had run behind in the total popular vote, 
that it leads to confusion if conflicting electoral returns are transmitted 
from the states and the election is thrown into the House by the failure 
of any candidate to secure a majority, one further indictment has been 
raised against it. In the absence of state regulation compelling it, presi- 
dential electors are not legally bound to vote for the presidential or vice- 
presidential candidates receiving the highest popular vote. It might well 
be political suicide for a presidential elector to vote for a presidential 
candidate other than the popular choice whom he was elected to sup- 
port, but he might still do it though he has a moral obligation to vote for 
the candidate who was the leading popular choice. Again, the likelihood 
of the latter happening is scant, but the remote possibility that the elec- 
toral vote might not be.cast in conformity with the popular vote of a state 
has caused periodic flurries of excitement in American politics and has 
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likewise prompted several demands that such an occurrence be made 
impossible. 

In so far as individual deflections of presidential electors are con- 
cerned there has never been any real problem. But where the party or- ° 
ganization succeeds in nominating a list of candidates for presidential 
electors who are pledged not to vote for a party's presidential nominee de- 
spite the popular vote a serious difficulty is presented. Suppose that through 
a skillful maneuver a well-disciplined party organization nominates a slate 
of delegates for presidential electors who agree not to vote for presidential 
candidate A under any circumstances, even though he is the nominee of 
the party’s national convention. Let us further suppose that candidate A is 
highly popular with the rank and file of the party and that he carries the 
state in the general election, yet the presidential electors who were elected 
to support him have no intention of so doing. What may be expected to 
follow under such conditions? 

In practice, tactics of this nature aimed at perverting the verdict of the 
popular vote have usually been short-circuited before the damage has been 
done. Such action was threatened by disgruntled anti-Roosevelt Democrats 
in Mississippi and in Texas in 1944. The plan failed to materialize in either 
state, although in Texas it was necessary to hold a special convention in 
September preceding the general election in order to undo what had been 
done at the May State Democratic convention and replace the list of nom- 
inees for presidential electors with one pledged to support Franklin Roose- 
velt. In the same year, it might also be recorded, that in Mississippi a 
special session of the legislature had to be called to undo the work of the 
state convention. 

The presidential campaign of 1948 brought the uncertainties and pos- 
sibilities for manipulation of the electoral vote system into even sharper 
focus. Early in the year several Southern states, notably Virginia, Alabama, 
Mississippi, and Louisiana embarked upon a course of action designed to 
throw the state electoral vote to someone other than Mr. Truman in the 
event he was the Democratic party’s presidential nominee. The plan after 
appearing to get off to a fast start, gradually bogged down, but not before 
sounding a pretty clear warning as to how a determined, well-organized 
political group might go about distorting the popular result of an election 
by controlling the nomination of presidential electors and stealing the party 
label. 

With the appearance of the States’ Rights Democratic party after the 
split in the Democratic National Convention in July, the way was paved 
for support of the States’ Rights presidential ticket by the Democratic pres- 

idential electors pledged not to support Truman. The Democratic electors 
in South Carolina, Alabama, Mississippi, and Louisiana were pledged to 
support the States’ Rights party before election, thus the voters in these 
states did know for whom they were voting. But in one state—Alabama—a 
true test of the popular vote was certainly obscured when the Democrats 
who supported Truman could not get their slate of presidential electors on 
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the ballot. Elsewhere—in the states where Truman had to appear on the 
ballot outside the regular Democratic party column—conditions could 
hardly be called conducive to a fair test of the popular vote. The fact re- 
mains that the national organization of the Democratic party had no way to 
control the local Democratic organizations or to prevent the theft of the 
party label. Once again the ease with which political leaders in these states 
were able to impale the ticket of the national party and at the same time 
take the party label illustrates the looseness of party organization and lack 
of effective control over local leaders. 


PROPOSED CHANGES IN THE ELECTORAL SYSTEM 


Spurred on by the shortcomings of the electoral vote system that came 
to light in the 1948 presidential campaign and the always possible contin- 
gency that the present arrangement could bring about the election of a 
minority president, many critics have been calling for a change in this 
method of electing a president. President Lincoln was elected without a 
majority of popular votes, while Presidents Hayes and Benjamin Harrison 
were elected without even a popular plurality; that is to say they had less 
popular votes than the rivals they defeated. In the 1948 presidential elec- 
tion a shift of only 30,000 votes distributed among three states could have 
resulted in Governor Dewey’s election despite President Truman’s plurality 
of approximately 2,000,000 votes over the Republican nominee. 

Among the critics of the electoral college system as it now exists, there 
are two schools of thought. One regards the Electoral College as a useless 
appendage and insists that it should be abolished. This group would have 
the election of the president and vice-president depend solely upon the 
popular vote. One of the leaders for such a reform is Senator Estes Ke- 
fauver of Tennessee who has urged a constitutional amendment abolishing 
the electoral vote system. 

Recently a proposed reform of the Electoral College which would 
make the electoral vote correspond more accurately with the popular vote 
has made some headway. This plan, known as the Lodge Amendment, 
stemmed from a study by the Brookings Institution and was approved by 
both the Senate and House Judiciary Committees of the Eightieth Con- 
gress. *7 In brief the proposed constitutional amendment would retain the 
electoral vote system, but it would allow the electoral vote of the state to 
be divided proportionately in accordance with the popular vote. 7° The 


27 A constitutional amendment similar to the proposal advocated by Senator Henry 
Cabot Lodge of Massachusetts was advocated earlier by the late Senator George W. 
Norris of Nebraska, but twice failed to secure the necessary two-thirds vote in the 
Senate in 1934. ; ey 

28 In urging the merits of the Lodge Amendment, the Brookings Institution states 
that the proposed change “preserves the compromise between the large states and 
small states that permitted the adoption of the Constitution and the formation of a 


more perfect Union.” 
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‘proposed change would also make a plurality instead of a majority of elec- 

toral votes sufficient for the election of a president. Thus the present re- 
quirement of 266 electoral votes would no longer be necessary to win a 
presidential election. A third difference between the Lodge proposal 
and present arrangement on the matter of presidential elections is that 
under the amendment the choice would never be made by the House of 
Representatives. 

Under the Lodge Amendment a presidential candidate who lost out on 
the popular vote by a slim margin in one state would still divide the elec- 
toral vote with his rival on the basis of his relative showing at the ballot 
box. At present, of course, the electoral vote is often not a fair index of the 
division of the popular vote. Thus, although Wendell Willkie received 
22,304,755 popular votes as against Franklin Roosevelt’s 27,243,466 in 
1940, he won only eighty-two electoral votes to Roosevelt’s 449. Similarly 
in 1944 Dewey had 22,017,592 votes in the popular column and Roosevelt 
25,602,646, yet the electoral votes were: Dewey, 99; Roosevelt, 423. If the 
plan called for by the Lodge Amendment were applied to the 1944 election, 
however, the results for the electoral vote would have been Dewey 224, 
Roosevelt 307. Had the Lodge Amendment been in force in 1948 when 
President Truman received 303 electoral votes for 23,641,072 popular votes, 
and Dewey garnered 189 electoral votes for his 21,584,868 popular votes, 
the modified electoral vote would have been Truman 261.2, Dewey 222.5. 

In favor of the Lodge Amendment is the fact that it is g more equitable 
method of determining the election of a president and vice-president, and 
it also tends to offset the exaggerated influence of states possessing a large 
electoral vote in a presidential campaign. New York, for example, with its 
forty-seven electoral votes has become the “Prussia” of American politics. 
Neither of the major parties can easily afford to lose this state’s electoral 
vote; and in their attempts to carry the state, both parties traffic in reckless 
campaign promises. In other states, such as Pennsylvania, Ohio, Illinois, 
and California where the electoral vote is also large, the major parties con- 
centrate heavily, knowing full well that defeat in any of these would entail 
the loss of the entire block of the electoral votes in each state and might 
well mean disaster when the electoral vote is counted. 

Making the electoral vote proportionate to the popular vote would 
probably have some wholesome effect on our presidential election system. 
It would encourage both parties to make greater efforts in states where 
heretofore they had done little if any campaigning because of the certainty 
that they would lose the entire state electoral vote. In states where the two 
parties are fairly evenly matched, the proposed constitutional change might 
also result in improvement as it would tend to have each party still make 
a formidable bid to capture the state vote. Yet at the same time neither 
party should feel compelled to make promises to various minority groups 
that are inconsistent with the general policy aims of the party’s program. 
The Lodge Amendment, in the perhaps overly optimistic appraisal of the 
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Brookings Institution, “will practically remove the chance that small minor-' 
ity groups can attain and exercise great power over presidents and presi- 
dential candidates and political parties because they hold the balance of 
power in pivotal states. These minority groups would have no power be- 
yond that justified by their number of votes in a presidential election.” 
Undoubtedly minority groups might continue to exercise more influence 
than their actual size warranted, but it is reasonable to suppose that the 
Lodge Amendment would tend to reduce their power. 

The adoption of the Lodge Amendment would also remove present 
uncertainties on the casting of electoral votes. It would prevent a recur- 
rence of what happened in 1948, when the Tennessee presidential elector 
made famous by exercising his own judgment voted against President Tru- 
man notwithstanding the fact that Truman carried the state in the popular 
vote. This particular elector incidentally came from one of two counties in 
the state with more than 50 per cent negroes. The Lodge Amendment 
would put an end to any maverick urges which a presidential elector might 
feel by requiring all presidential electors to vote for the national candidates 
on the party tickets where their names appeared. Thus a situation such as 
that which developed in 1948 over the vote of the presidential electors in 
four states where the States’ Rights ticket won would also be averted. In 
the latter case, it was proposed that the presidential electors—88 in all— 
cast their votes for Truman and Barkley in order that these states would 
not lose a bonus of four delegates each at the 1952 Democratic National 
Convention. 

Altogether, the threats to throw the electoral vote contrary to the pop- 
ular choice have received far more publicity than the chance of their suc- 
cess actually warrants. Moreover, in so far as the results are concerned, the 
electoral vote system is not nearly so bad as some of its critics have claimed. 
In almost all instances it has merely officially ratified the popular decision 
and if it has tended to exaggerate the result of a popular margin of victory, 
there is something to be said for the argument that it has some psycho- 
logical value in presenting at least an outward appearance of broader satis- 
faction with the final result. At the same time the mere fact that the 
electoral vote system may cause confusion in a presidential election 
has reinforced the pleas of critics that the electoral procedure be re- 
formed. *? Certainly according to the opinion of the latter group, electoral 
procedure should be reformed so as to compel all presidential electors 
to vote for the popular choice. Even a change of this nature, however, 
would entail a constitutional amendment, for the selection of presidential 
electors and their methods of procedure is assigned to the states under the 
Federal Constitution. Thus, although the electoral vote system is intimately 
connected with a national election, Federal regulation seems stymied at 
the moment and could only proceed under a constitutional amendment. 


29 On the reform of the Electoral College see a symposium “Should the Electoral 
College be abolished?” Congressional Digest (1941), 20:67-96; and J. E. Kallenbach: 
“Recent Proposals to Reform the Electoral College System.” American Political Science 
Review (1936), 30:924-9. 
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THE PRESIDENTIAL INAUGURATION 


As the election of the president by the electoral vote system normally 
occurs without incident, once the president and vice-president have been 
formally proclaimed by Congress acting in joint session, the one remaining 
event in ascending to the presidential office is the inauguration, which 
follows approximately two weeks later. Weather permitting, this event 
takes place on an open-air platform at the east front of the Capitol, and 
when climatic conditions are too adverse the ceremony takes place in the 
Senate chambers. The oath of office is administered by the chief justice, 
and in accordance with long-established tradition, immediately upon tak- 
ing the oath of office, the president delivers an inaugural address. 


a 
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CHAPTER XV 


THE OFFICE AND POWERS OF THE PRESIDENT 
ae 


THE OFFICE 


The Uniqueness of the Presidential Office 


HoucH the term “president” is used in other nations there is nothing 

quite like the American presidency in the organization of any other 

national government. When the framers of the Constitution gave 
Congress its list of specific law-making powers the creation of an executive 
became an imperative necessity. They found the model for the presidency 
ready at hand in the governorship of the thirteen states. However, the 
framers proceeded to fortify the great office by the very vagueness of the 
terms with which they prescribed it in the Constitution. While Congress is 
limited definitely to “the powers herein delegated,” “the Executive powers 
shall be vested in a President of the United States” who is to “take care that 
the laws be faithfully executed.” Nor has a century and a half of experience 
sufficed to define precisely the significance or limits of the president's in- 
augural oath that he “will faithfully execute the office of President of the 
United States.” The framers intended that the president would be the un- 
fettered choice of the group of notables consisting of the presidential elec- 
tors. Political parties upset this calculation and nothing has affected the 
nature of the presidential office more than the virtually direct popular 
election of the presidents which started with Andrew Jackson. This popu- 
lar election led the late Henry Jones Ford to conclude that “American 
democracy had revived the oldest institution of the race, the elective king- 
ship.” ! The American presidential system contrasts with the parliamentary 


1 Henry Jones Ford: The Rise and Growth of American Politics (New York, 1898), 
p. 293. 
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system in which executive power is vested in a group of members or leaders 
of parliament known collectively as the cabinet or ministry. This group 
exercises leadership in promoting legislation in parliament and its respon- 
sibility to that body is insured by the custom or usage that requires it to 
resign whenever one of its important proposals is voted down. This contrast 
with the American system brings into bold relief the uniqueness of the 
American presidency. 


Qualifications for the Presidency 


The Constitution established the presidency by the simple statement: “The 
executive powers shall be vested in a President of the United States.” Only 
a natural-born citizen is eligible for the presidency, but the Constitution 
exempted from this requirement all who were citizens of the United States 
at the time of the adoption of the Constitution. This exception was neces- 
sary since the generation that made the Constitution was composed of in- 
dividuals who recently had been natural-born British citizens. The oldest 
natural-born citizens of the United States, that is, citizens born here since 
the Declaration of Independence, were still in their early teens when the 
first presidential election was held. Thirty-five is the minimum age for 
the president and the incumbent must have been fourteen years a resident 
of the United States. Evidently this need not be fourteen years immedi- 
ately preceding inauguration since Herbert Hoover was not challenged 
for that deficiency. 


Re-eligibility 
The framers of the Constitution placed no limitation on re-eligibility. 
Hamilton defended this unlimited re-eligibility in the seventy-second num- 
ber of the Federalist. He argued that the limit of a single term would di- 
minish inducements to good behavior, increase temptations to misconduct, 
prevent experience in office, deprive the country in emergencies of the 
services of the best men, and act as a constitutional barrier to stability of 
administration. “There is an excess of refinement,” he observed, “in the 
idea of disabling the people to continue in office men who had entitled 
themselves, in their opinion, to approbation and confidence.” By universal 
understanding Washington was to be the first president, and it was hoped 
he would be available as long as he lived. However, near the end of his 
second term Washington resolutely declined a third, but with no idea that 


he was setting a precedent. 


The Two-Term Precedent Established 


Since no one could foretell whether any later president would repeat Wash- 
ington’s renunciation of a third term it was rather Jefferson, a dozen years 
later, who established the two-term precedent by his declining a third 
term. Indefinite re-eligibility, he argued, would make a “nominally elec- 
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tive” office “in fact for life” and it would “degenerate into an inheritance.” 
Andrew Jackson also declined a third term, and for a generation following 
(1832-64) no president was elected for even a second term. President 
Grant was a receptive candidate for a third though non-executive term in 
1880, but failed to be nominated. Theodore Roosevelt, after making an 
apparently irrevocable pledge in 1904 not to accept a third term did, never- 
theless, accept nomination and campaign for another, though not a con- 
secutive term, as the candidate of the Progressive Party in 1912. 


The Two-Term Tradition Broken 


By the 1980's it had long been generally assumed that the anti-third term 
precedent was as permanently established as any usage of the American 
constitutional system. However, as the campaign of 1940 drew near, the 
electorate became deeply concerned over the peril of the United States 
because World War II was then raging in Europe. Franklin D. Roosevelt 
was nearing the end of his second term. He was renominated, apparently 
on the assumption that a change of administration at such a critical time 
would be inadvisable. The devastating bombing of London in August 1940 
seems to have emphasized the peril to the United States and appears to 
have been decisive in the election that gave Roosevelt a third term. Four 
_ years later he was commander-in-chief of the armed forces of a nation in 
the midst of its greatest war and was elected for a fourth term. 


The Movement to Re-establish the Anti-Third-Term Rule 


Roosevelt’s election for a fourth term seemed, at first, to have terminated 
decisively the restriction on indefinite presidential tenure. Even before 
Roosevelt had completed his second term E. S. Corwin had written: “One 
thing is nevertheless fairly certain; if the anti-third-term taboo is once set 
aside, it will take a long time for an anti-fourth-term or anti-fifth-term 
taboo to develop. In a word, the presidential term will become indefinite— 
just what in 1787 it was expected to be!” ? However reaction against the 
executive that had culminated in the impeachment of Johnson after the 
Civil War and the frustration of Wilson’s plan for American participation 
in a world organization after World War I, took the form of a proposed 
constitutional amendment to limit presidential re-elections after World 
War II. This proposed amendment that passed the Congress early in 1947 
provides that no person shall be elected more than twice, and that no person 
who has held the office of president, or acted as president for more than 
two years of a term for which some other person was elected president, 
shall be elected president more than once. It was not made applicable to 
President Truman or to any president who may be completing a term dur- 
ing which the amendment may come into force. This proposed amendment 
aims to give the formal sanction to what was the two-term usage prior 
to 1940. 

2Edward S. Corwin: The President: Office and Powers (New York, 1940), p. 38. 
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Effect of Limited Re-eligibility 

Experience clearly shows that the limitation of re-eligibility distinctly re- 
duces presidential power. A president's party following tends somewhat to 
withdraw its support of his program and administration once it becomes 
certain he is not to stand for another election. Despite his firm courage and 
ability President Hayes impaired his influence by his pre-election pledge 
not to be a candidate for a second term. Theodore Roosevelt never quite 
recovered his presidential leadership after his election-night pledge in 1904 
not to seek another term. President Wilson before inauguration emphati- 
cally repudiated the single-term platform plan on which he had been 
elected because he believed the president ought not to be hampered by 
denial of the strength derived from the possibility of re-election. President 
Coolidge wisely delayed until late in his administration his curious an- 
nouncement: “I do not choose to run in 1928.” 


Immunities of the Presidency 


The president is not subject to judicial process despite the fact that the 
Constitution is silent on the matter. This immunity is derived from judicial 
interpretation based on the principle of the separation of powers. In 1806 
President Jefferson refused to comply with Chief Justice Marshall’s sub- 
poena for his appearance at the trial of Aaron Burr for treason. The Chief 
Justice admitted: “In no case of this kind would a court be required to pro- 
ceed against the President as against an ordinary individual. The objec- 
tions to such a course are so strong and so obvious that all must acknowl- 
edge them.” In 1838 the Supreme Court authoritatively settled the matter 
with the conclusion: “The executive power is vested in the President and 
as far as his powers are derived from the Constitution he is beyond the 
reach of any other department. * Of course, a president may waive this 
immunity as did President Grant when he voluntarily appeared to testify 
in behalf of his private secretary under trial for fraud. But the immunity 
attaches to the office, not its incumbent, and ceases with his retirement 


from the presidency. 


The Vice-President 


The vice-president is elected at the same time as the president and the 
Electoral College so operates as to assure his being of the same party as the 
president. He is ex-officio president of the Senate. The Constitution seems 
to have intended merely that the vice-president “act as President” to fill 
out the remainder of a term in case of a vacancy, but the inflexible deter- 
mination with which Vice-President John Tyler assumed the office and 
title of president when the first vacancy occurred set the precedent that has 
prevailed for more than a century. Tyler even gave an inaugural address 


3 Kendall v. United States, 12 Peters 524 (1838). 
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and refused to receive a communication from the Senate addressed to him 
as “Acting President.” Attempts to give more significance to the vice- 
presidency by inviting that officer to sit with the cabinet have failed to 
establish a permanent practice. 


Presidential Succession 


During Washington’s first term as president, Congress provided that in 
case of the removal, death, resignation, or disability of both president and 
vice-president, the president pro-tempore of the Senate, and if there was 
no president of the Senate, then the speaker of the House, was to succeed 
to the presidency and hold the office only until a special election had 
chosen a president for a four-year term. It so chanced that there came a 
time in 1886 when there was neither a speaker of the House nor a president 
pro tempore of the Senate. Assuming that there would never be a time 
when all the cabinet positions would be vacant, Congress changed the line 
of succession to the members of that body beginning with the Secretary of 
State and following it in the chronological order of the creation of the de- 
partments of which they were the heads. This statute specified that the 
cabinet member “acts as President” by virtue of his cabinet office which he 
would consequently retain upon assuming the presidential office and thus 
have been a member of his own cabinet. 


The New Presidential Succession Act 


In June 1946 President Truman, having recently succeeded President 
Franklin D. Roosevelt, recommended abandoning the cabinet succession 
on the ground that no president that had succeeded from the vice-presi- 
dency ought to be able to designate his own possible successor. President 
Truman proposed instead that the succession be first to the speaker of the 
House and next to the president pro tempore of the Senate. In July 1947, 
Congress enacted a statute in accordance with this recommendation but 
provided also for cabinet succession in case of vacancies in the other two 
offices. 


Arguments for the New Succession 


It had been argued that succession through the cabinet violated the prin- 
ciple of elective office in the presidency by the routing of the succession 
through a line of appointive officials. A purpose of the new statute was to 
correct this by using instead two popularly elected officers. However, eligi- 
bility for the speakership of the House is attained only through a seniority 
slowly acquired by consecutive re-elections from what must, in the nature 
of the case, be practically a one-party district even in the case of a Repub- 
lican speaker. A Democratic speaker is almost inevitably a Southerner, 
typically the choice of an electorate numerically insignificant in compari- 
son with that of congressional districts in other sections. These facts raise 
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the question as to just how impressive might be the popular mandate of 
a speaker who succeeds to the presidency. Presidents pro tempore of the 
Senate have been rather less significant than speakers of the House while 
a long line of notable secretaries of state have presented a claim for states- 
manship scarcely less significant than that of the presidents. 


PRESIDENTIAL POWERS 


Powers Dependent Upon Legislation 


Most of the day-to-day duties performed by the president are due to acts 
of Congress. One way to bring this fact into clear relief would be to ascer- 
tain what President Washington might have done before Congress enacted 
its first statute. Most significant is what he could not have done. He could 
not “take care that the laws be faithfully executed” when there were none. 
Commander-in-chief was only an empty title until Congress had created 
an army and a navy. The power of appointment was latent until Congress 
created offices. Washington had to await the congressional creation of the 
executive departments before he could appoint what was in time to evolve 
into the president’s cabinet. Ambassadors, other public ministers and con- 
suls could not be nominated until Congress saw fit to enact the statutes 
establishing these offices. Not a judge could be nominated before Congress 
had set up the system of courts which the Constitution merely empowered 
that body to establish. Even the size of the Supreme Court had to be fixed 
by legislation. Pardons and reprieves could not possibly be granted before 
statutes had been enacted defining the offenses and establishing courts to 
adjudicate cases arising under them. Aside from messages to Congress, the 
negotiations of treaties, and the receiving of ambassadors and other public 
ministers from foreign countries. President Washington could have per- 
formed no official duties before Congress had begun to legislate. 


The President Subject to Law 


So absolutely subject to law is the president that not even as commander- 
in-chief can his orders give legal validity to the action of a subordinate that 
is not based on statute or Constitution. Thus when an action of trespass was 
brought against a naval officer ordered by President Jefferson to capture a 
foreign vessel erroneously presumed to be violating the Embargo Act, 
Chief Justice Marshall, speaking for the Supreme Court, held that the Pres- 
ident’s “instructions cannot change the nature of the transaction, or legalize 
an act which without them would have been plain trespass.” * Likewise 
when the heirs of General Robert E. Lee sued to recover the Arlington 
estate, confiscated by the United States during the Civil War and held by 
an army officer under order of the president, the attorney general was 
unable to prevent the ejection of the officer despite his acting under orders 


42 Cranch 170 (1804). 
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of his commander-in-chief. The Supreme Court rejected the attorney gen- 
eral’s argument of “the absolute immunity from judicial inquiry of every- 
one who asserts authority from the executive branch of the government 
however clear it may be made that it possessed no such power. ... No man 
in this country is so high that he is set above the law.” > 


No Inherent Powers in the Presidency 


A theory that the president possesses some powers merely because he is 
president has never been accepted by the courts. Hamilton maintained 
that some powers not vested by the Constitution or statutes inhere in the 
office of president. Citing the opening clause of Article II, “The executive 
power shall be vested in a President of the United States,” he argued that 
“the general doctrine of our Constitution then is that the executive power 
of the nation is vested in the President, subject only to the exceptions and 
qualifications which are expressed in the instrument.” ® More than a century 
later Theodore Roosevelt, in his “stewardship theory of the presidency,” 
practically repeated Hamilton’s pattern of intrepretation in his “insistence 
upon the theory that the executive power was limited only by specific re- 
strictions appearing in the Constitution or imposed by Congress under its 
constitutional powers. My view was that every executive officer, and above 
all every executive officer in high position was a steward of the people 
bound actively and affirmatively to do all he could for the people. . . . I 
declined to adopt the view that what was imperatively necessary for the 
Nation could not be done by the President unless he could find some spe- 
cific authorization to do it... .”7 

Even in its broadest interpretation of executive power the judiciary 
has never quite countenanced the Hamilton-Roosevelt theory. In 1916 for- 
mer President Taft rejected the idea of Theodore Roosevelt's role “of a uni- 
versal Providence” and stated succinctly but approximately the judicial 
consensus. “The true view of the executive functions,” he wrote, “is, as I 
conceive it, that the President can exercise no power which cannot be fairly 
and reasonably traced to some specific grant of power or justly implied and 
included within such grant as proper and necessary.” * This may be taken 
as substantially the essence of judicial interpretation as to the executive 
power of the president. 


5118 U. S. 356 (1885). The government lost this case because of the constitutional 
provision that “no attainder of treason shall work corruption of blood, or forfeiture 
except during the life of the attainted.” The legality of the possession of the estate 
by the government ceased upon the death of General Lee when his heirs claimed their 
right to recover it. 

6 Alexander Hamilton: Works, edited by Henry Cabot Lodge (New York, 1885), 
Vol. IV, pp. 142-4. 

7T. Roosevelt: Autobiography (New York, 1913), p. 389. 

* William Howard Taft: Our Chief Magistrate and His Powers (New York, 1916), 
pp. 139-40. It should be noted that years later Chief Justice Taft in the Myers case 
found implicd power of the Chicf Executive in the very opening sentence of the sec- 
ond article of the Constitution from which Hamilton had derived executive prerogative. 
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ENFORCEMENT OF LAW 


The Meaning of “Law” 


“He shall take care that the laws be faithfully executed” is the provision of 
the Constitution that makes the president the chief executive instead of 
merely a titular chief. “Laws,” of course, is a term signifying statutes, 
treaties, and ordinances which are rules and regulations made by the presi- 
dent and his subordinates to fill in the details of congressional legislation. 
Until 1890 the term “laws” was not assumed to include anything else. In 
that year, however, the attorney general of the United States, under direc- 
tion of the President but without specific statutory authority, detailed 
United States Marshall Neagle to act as a body-guard of Associate Justice 
Field of the United States Supreme Court, whose life had been threatened 
by a citizen of California. In due time the attack was made and Field's life 
was saved only by the promptness with which Neagle dispatched Field’s 
enemy. Thereupon Neagle was indicted for murder, under the laws of Cali- 
fornia, and his defense hinged on finding legal authority for his special 
assignment—authority for the President’s appointment of an agent with- 
out statutory authorization. When the case reached the Supreme Court of 
the United States it was held that, inasmuch as it is the duty of the presi- 
dent “to take care that the laws be faithfully executed,” there was vested in 
the president’s office authority for Neagle’s assignment. The new doctrine 
was proclaimed that the president’s duty was not confined “to the enforce- 
ment of the Acts of Congress or of treaties of the United States according 
to their express terms” but included “the rights and obligations growing out 
of the Constitution itself, our international relations and all the protection 
implied by the nature of the government under the Constitution.” ® 


The Administrative Agencies Through Which the Executive 
Functions 


The Constitution does not obligate the president in person to enforce the 
laws but he shall “take care that the laws be faithfully executed.” Congress 
accordingly creates the agencies to execute the laws, defines their duties 
and prescribes, frequently in minute detail, the manner in which they are 
to be performed. Congress appropriates the money for the support of these 
agencies and continuously investigates their administration both in order 
to ascertain whether the congressional policy is being executed in the pre- 
scribed manner and in order to improve administration by further legisla- 
tion. The president is presumed to take care that whatever Congress pre- 
scribes is faithfully executed through the offices and agencies created. It 
need not be assumed that the legal theory just described reduces the presi- 
dent to a state of servility to Congress. In practice he has a wide range of 
discretion to enforce or not to enforce particular laws. If he should become 


9 In re Neagle, 135 U.S. 64 (1890). 
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neglectful of his duty, Congress has only the clumsy if not impossible de- 
vice of impeachment with which directly to discipline him as an executive. 
Here are circumstances that give latitude to administration and enor- 
mously enhance the president’s range of power. It is of importance whether 
a Coolidge or a Roosevelt occupies the White House. 


Factors Determining the Type of Executive a President Will Be 


What factors determine the type of chief executive any particular president 
will be? The answer doubtless lies in the climate of opinion in which a man 
derived and developed his social philosophy. One man may be obsessed 
with an obstinate faith in an outmoded economic or social ideology while 
another is a crusader for the good life by increasing the social services of 
the government. Even more, however, is the president’s executive conduct 
determined by the immediate pressures that impinge upon his office. Lin- 
coln was peculiarly adept at measuring such forces, and no president util- 
ized them more intelligently. During his first five weeks as president he 
knew that any attempts to “see to it that the laws be faithfully executed,” 
where secession had been proclaimed, would have proved but futile ges- 
tures. He bided his time until the firing on Fort Sumter had produced an 
irresistible public pressure supporting decisive executive action. Pearl Har- 
bor gave President Franklin Roosevelt a similar imperative mandate. In 
1863 Lincoln told an importunate friend who was insisting upon a consti- 
tutional amendment for the immediate abolition of slavery: “I can see that 
time coming. Whoever can wait for it will see it, whoever stands in its way 
will be run over by it.” !° With an engaging frankness Lincoln was to re- 
mark near the end of his career: “I claim not to have controlled events but 
confess plainly that events have controlled me.” ! 


Factors That Condition the Executive's Enforcement of Law 


Naive indeed would be the president who resolved to enforce strictly with- 
out fear or favor everything he found in the statutes. Just how vigorously 
could a president enforce the Pure Food and Drug Act if Congress pro- 
vided too few inspectors to watch the interstate commerce in food and 
drugs? The interests regulated are ever alert, organized, and determined, 
while the public is usually indifferent, unorganized, and inert. The presi- 
dent who attempts too vigorous enforcement of a regulative statute will 
bring the pressures of the affected interests to bear first against the en- 
forcing agency and then upon the congressional bloc supporting their point 
of view. Nor can the executive ignore potential punitive measures by Con- 
gress against an intransigent agency. This action might be the reduction of 
the appropriations and personnel or even the abolition of the agency. Under 
such circumstances the aim of a regulative agency becomes, as the Food 
and Drug Administration once said, “a maximum of compliance with a 


10E. Hertz: The Hidden Lincoln (New York, 1940), p. 298. 
1 Thid., p. 265. 
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minimum of resistance.” !? A lethargic public may now and then be stirred 
to a realization of its interests by an energetic executive, but he is too busy 
to achieve much action of this sort. An executive’s hand is no stronger than 
the social forces that support the policies he undertakes to enforce. 


THE PRESIDENT S POWER OF APPOINTMENT 
Presidential Nomination and Senatorial Confirmation 


The Constitution provides that the president “shall nominate, and, by and 
with the advice and consent of the Senate, shall appoint ambassadors, other 
public ministers and consuls, judges of the Supreme Court and all other 
officers of the United States whose appointments are not herein otherwise 
provided for, and which shall be established by law.” Since the president 
cannot be personally acquainted with all potential appointees, he must 
largely depend upon recommendations, and these come, for the most part, 
from his own party organization. Those seeking appointment obtain en- 
dorsements of their local and state party organizations. Integrated closely 
with this usage is the custom of “senatorial courtesy” according to which 
the Senate will not confirm a presidential nomination if the senators of the 
nominee’s state who also belong to the president’s party do not approve the 
nomination. Curiously enough this practice dates from the beginning of 
government under the Constitution. Washington had been president but 
a few months when the Senate, without explanation, rejected his nomina- 
tion of an officer of the port of Savannah. Whether Washington knew it 
or not, a senator from Georgia had objected to the nomination and thus 
the practice of “senatorial courtesy” began. '* A recent notable instance 
of this usage was the rejection in 1939 of President Franklin D. Roose- 
velt’s nomination of Judge Floyd H. Roberts for a Federal judgeship 
in Virginia because of the objections of Senators Glass and Byrd of that 
state. The usage of “senatorial courtesy” leads to a strange inversion of 
the constitutional provision, thus aptly paraphrased by James T. Young: 

“By the necessity of the case the Senate now nominates while the President 

gives his consent.” With respect to appointments the Constitution provides: 

“The President shall have power to fill up all vacancies that may happen 

during the recess of the Senate, by granting commissions which shall expire 

at the end of their next session.” “Recess” here signifies the period between 

final adjournment and the next session of the Senate and not temporary 

adjournments, such as those customary over holidays. 


Cabinet Confirmations Not Subject to “Senatorial Courtesy” 


The president’s freedom in selecting his own cabinet is not limited by sena- 
torial courtesy, and indeed only twice since the Civil War has the Senate 


12 See E. P. Herring: Public Administration and the Public Interest (New York, 


1936), chap. IV. 
18 James Hart: The American Presidency in Action, 1789 (New York, 1948), pp. 


125-33, 
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refused to confirm a cabinet nomination. In 1869 President Grant nomi- 
nated as Secretary of the Treasury Alexander T. Stewart of New York City, 
the owner of the world’s largest dry goods store. Confirmation was refused 
because of an old statute disqualifying for that office any one engaged in 
trade. Nor would the Senate heed Grant’s plea for a repeal of the law by 
which action an importing merchant, perhaps none too friendly to protec- 
tive tariffs, could be planted in the department that advises the Congress 
on taxation. In 1925 the Senate refused to confirm President Coolidge’s 
nomination for attorney general, Charles B. Warren, the head of a beet- 
sugar company that had been charged with violating the anti-trust laws. 
In this office, among other duties Warren would have been charged with 
the prosecution of violations of the Anti-trust Acts. No doubt the Senate 
felt impelled to be circumspect inasmuch as Coolidge had recently been 
compelled to require the resignation of Attorney General Harry M. Daugh- 
erty whose nomination by Harding four years before had been promptly 
confirmed by a complaisant Senate. These two exceptions serve to empha- 
size the general rule that the Senate accepts the president’s nominations 
for Cabinet members. 

A third rejection of a cabinet nomination was barely averted in 1945 
when President Franklin Roosevelt sent to the Senate the nomination of 
former Vice-President Henry A. Wallace for Secretary of Commerce. Here 
is an illustration of the time-honored practice by which presidents use 
cabinet appointments to build up party or administration support. Thus 
Lincoln in 1861, according to his private secretaries, sought to “combine 
the experience of Seward, the integrity of Chase, the popularity of Cam- 
eron; to hold the West with Bates, attract New England with Wells, please 
the Whigs through Smith and convince the Democrats through Blair.” ™ 
Franklin Roosevelt apparently desired Wallace’s appointment because of 
his strong following among the urban masses, the little agrarians, and the 
tenant farmers without whose support the Democratic party is handi- 
capped in national elections. Wallace was confirmed only after a furious 
Senate battle, but not before there had been separated from the Commerce 
Department the Reconstruction Finance Corporation, which handled loans 
to larger businesses. It was with reluctance that President Truman asked 
for Wallace’s resignation in 1947 following an address by Wallace that 
challenged the foreign policy of the State Department. 


THE PRESIDENT S POWER OF DISMISSAL 


Early Assumption that the Senate Does Not Share Dismissal 
Power 
As to the dismissal of the officers that the president appoints with the con- 
firmation of the Senate, the Constitution is silent. It might reasonably be 
assumed that the Senate should share in the dismissal power as it does in 
the power of appointment. The matter was long assumed to have been 
14 Carl Sandburg: The War Years (New York, 1939), Vol. I, p. 153. 
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settled in the first session of the First Congress when Madison argued 
against enacting a statute that would deliberately invest the president with 
this power of dismissal which he already had by implication. Such legisla- 
tion would violate the separation of powers because Congress would be in- 
terfering with the constitutional powers of the executive. In any case, rea- 
soned Madison, the framers did not intend to compel the president to re- 
tain subordinates he did not trust. 


The Post.Civil War Tenure of Office Acts 


In the midst of the post-Civil War hysteria Congress passed the Tenure of 
Office Act requiring senatorial consent for the president’s dismissal of his 
appointees. Congress then felt the pressure of powerful interests obsessed 
with a phobia that Johnson would pack the public service with officials 
inimical to their purposes. President Johnson was the resolute champion of 
homestead rights for the small farmer, the opponent of greedy land specu- 
lators and gigantic land grants to railroad promoters, and the critic of high 
protective tariffs. He even proposed paring down the national debt by 
partial repudiation. 1° After the failure of the Senate to convict Johnson 
under impeachment for violation of the Tenure of Office Act and the later 
failures to limit Presidents Hayes and Cleveland to dismissal of officials 
only with the consent of the Senate, the Tenure of Office Act was repealed 
in 1887. 


The Myers Case Confirms the President’s Dismissal Powers 


In 1925 the Supreme Court of the United States decided the case of one 
Myers, postmaster of Portland, Oregon, who had been dismissed, by direc- 
tion of President Wilson, before the expiration of his four-year term of 
appointment. Chief Justice Taft speaking for the Court held the Tenure of 
Office Act of 1867 and subsequent legislation of its kind invalid “in so far 
as it attempted to prevent the President from removing executive officers 
who had been appointed by him by and with the advice and consent of the 
Senate.” 16 Subsequently for a decade it was generally assumed that the 
president had unlimited power to dismiss any of his appointees outside the 


judiciary. 
The Humphrey Case Limits the President’s Dismissal Power 


A spectacular clash of social philosophies brought to the Supreme Court 
the case that restored some of the power of Congress to limit the president’s 
power of dismissal. President Wilson had appointed the five members of 
the Federal Trade Commission established in 1914 to scrutinize business 
practices for violations of the anti-trust laws. The Commission acquired a 
new complexion with Coolidge’s appointment in 1925 of William E. Hum- 
phrey who became the spokesman of the new majority. Humphrey pledged 


15See Louis M. Hacker: Triumph of American Capitalism (New York, 1940), 


. 375. 
¥ 16 Myers v. United States, 272 U.S. 52 (1925). 
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the Commission to assist business rather than attack it, as he implied the 
old “socialistic”? majority had done. “The effect of Humphrey’s appoint- 
ment,” wrote E. P. Herring, “was more far reaching than any decision of 
the Supreme Court.” !7 

Early in his presidency Franklin Roosevelt felt impelled to remove 
Humphrey as one who was no less disposed to sabotage the regulative 
legislation of the Roosevelt than of the Wilson administration. The Su- 
preme Court unanimously refused to sustain the removal of Humphrey. 
Not only had the term of members of the Federal Trade Commission been 
fixed by statute at seven years but the President’s reasons for removal had 
been limited by that statute to “inefficiency, neglect of duty, or malfeasance 
in office” with none of which Humphrey had been charged. The Court held 
that Congress could create quasi-legislative or quasi-judicial agencies free 
from executive control and might consequently prescribe specifically the 
sole grounds for dismissal by the president. ! 


The Appointment and Dismissal of Inferior Officers 


There are appointive officers concerning whose dismissal by the executive 
there is no question. The Constitution provides that “the Congress may by 
law vest the appointment of such inferior officers, as they may think proper, 
in the President alone, in the Courts of law, or in the Heads of Depart- 
ments.” This power does not inhere in the departments but is a matter of 
law. The vast clerical force of the governmental departments consists 
mostly of these inferior officers and they are largely under the merit system. 
Technically defined, an inferior officer is simply one in whose appointment 
the Senate has no part. 


MILITARY POWER 
Commander-in-Chief 


This authority of the president is derived from the provision of the Con- 
stitution: “the President shall be Commander-in-Chief of the Army and 
Navy of the United States, and of the militia of the several states when 
called into the actual service of the United States.” Clearly the president 
is no less the commander-in-chief in time of peace than in time of war, 
except in respect to the militia. This provision of the Constitution gives the 
president at all times authority to direct movements of the land and naval 
forces placed by law under his command. The unqualified terms of the 
Constitution’s investment of the president with military power allows him 
a very broad range of discretion. In time of peace he could direct move- 
ment of troops that might render hostilities inevitable and leave Congress 
no choice but to declare a state of war. An example of this was President 
Polk’s movement of troops in 1846 to the Rio Grande and onto disputed 


‘TE. P. Herring: Public Administration and the Public Interest, p- 254. 
18 Humphrey v. United States, 295 U.S. 602 (1935). 
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territory, an act which led to the opening of hostilities and the Mexican 
War. It was Lincoln who pushed to the limit, and even exceeded, the dis- 
cretionary power of the commander-in-chief in wartime. Without congres- 
sional authorization he suspended the privilege of the writ of habeas 
corpus, increased the army and navy personnel, acquired naval vessels, pro- 
claimed the emancipation of slaves, and put into execution his own plan 
of reconstruction. Woodrow Wilson and Franklin Roosevelt were more 
circumspect as war presidents and usually acted only on the basis of ap- 
propriate legislation. 


Judicial Interpretation of the President's War Powers 


In the course of our history the courts have established that the president 
as commander-in-chief has authority to establish civil courts in insurgent 
territory occupied by national troops as, for example, during the Civil War; 
to establish a provisional government in such territory, to impose and col- 
lect duties on imports and exports for the support of territory occupied by 
the army, and to govern ceded territory until Congress establishes civil 
government for it. 


Supremacy of Civilian Authority 


Despite the broad terms in which the president is vested with military 
power, the framers of the Constitution took extra precautions against the 
development of a military dictatorship. This was in the tradition of English 
constitutional development and moreover reflected the American fear, 
prevalent during and following the Revolutionary War, of army domina- 
tion. Thus the Constitution insures that the commander-in-chief will al- 
ways be a civilian. Moreover he is checked in the exercise of his most im- 
portant powers by the requirement of preliminary Congressional legisla- 
tion. Only Congress can declare war. The president is obligated to obtain 
from Congress authority to “raise and support armies,” “to provide and 
maintain a navy,” and “for calling forth the militia to execute the laws of the 
Union, to suppress insurrections and repel invasions.” Thus the com- 
mander-in-chief is himself strictly subject to law wherever Congress has 
the regulatory power, of which the Constitution gives it an abundance. 


THE PRESIDENT S USE OF THE MILITARY IN LAW 
ENFORCEMENT 


The President’s Use of Military Force Against Domestic Violence 


Shays’s Rebellion had induced the delegates of the constitutional conven- 
tion to hasten to Philadelphia, and undoubtedly such domestic violence as 
this rebellion induced the framers to assign Congress the power “to provide 
for calling forth the militia to execute the laws of the Union, suppress in- 
surrection, and repel invasions.” This is a power of Congress and without 
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enabling legislation the president would be powerless to use the militia. 
The new government was not a half dozen years old when Congress passed 
its first legislation to enable President Washington to assemble 15,000 mili- 
tiamen and march against the Whiskey Rebels of western Pennsylvania. 
The statutes of 1794 and 1795 authorized the president’s use of the militia 
in such cases only when “the laws of the United States shall be opposed or 
the execution thereof obstructed in any state, by combinations too power- 
ful to be suppressed by the ordinary course of judicial proceedings or by 
powers vested in the marshalls.” 1” Two generations later Lincoln inter- 
preted the secession movement in the very phrases of these statutes and 
summoned the militia under authority of the Statute of 1795 to sustain 
Federal authority wherever it was challenged. 


President Cleveland and the Pullman Strike 


President Cleveland set the pattern for an unprecented use of Federal 
military force in a case of domestic violence. The occasion was the refusal 
of the American Railway Union in 1894 to handle trains which included 
Pullman cars in order to support the strike of the Pullman Car Workers. 
Attorney General Richard Olney, a former railway attorney, exerted him- 
self extraordinarily to create a situation that would induce the President to 
send Federal troops to Chicago, ostensibly to prevent interference with the 
mails and interstate commerce, but actually “to break the strike,” as an 
army officer on duty there later boasted. *° Upon the arrival of Federal 
troops, the governor of Illinois, John P. Altgeld, protested to the President 
that the constitutional guarantee to the state of protection against domestic 
violence was conditioned “on application of the legislature, or of the execu- 
tive (when the legislature cannot be convened), against domestic vio- 
lence.” Research has long since justified the protestations of the governor 
that he had been prompt in furnishing sufficient state troops to enforce the 
processes of United States Courts. Cleveland’s conduct is understandable 
only in the light of the prevalent hysteria of the deepening depression of 
the 1890's as “rifles clashed and cavalry charged into mobs all over the 
Mississippi Valley.” ?! His drastic action was sustained no less by public 
opinion than by the later decision of the Supreme Court in a case growing 
out of the episode. “The entire strength of the nation,” concluded the Court, 
“may be used to enforce in any part of the land the full and free exercise of 
all national powers and the security of all rights intrusted by the Constitu- 
tion to its care. The strong arm of the national government may be put forth 
to brush away all obstructions to the freedom of interstate commerce or 
the transportation of the mails. If the emergency arises, the army of the 
nation, and all its militia, are at the service of the nation to compel obedi- 
ence to its laws.” 22? Whatever the merit of the claims of the strikers and the 


19 U.S. Statutes at Large, Vol. I, p. 264. 

20 See Charles A. Beard: “Emerging Issues in America.” Current History (1934), 
41:203-9. 

21W. A. White: Masques in a Pageant (New York, 1928), p. 139. 

22 In re Debs, 158 U.S. 564 (1895). 
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arguments of Governor Altgeld, a new precedent had been established 
greatly expanding the executive power of the president. 


POWER OVER FOREIGN RELATIONS 


The Medium of Foreign Communications 


“The President is the sole organ of the nation in its external relations and 
its sole representative with foreign nations,” declared John Marshall as a 
member of the House of Representatives in 1799. °° He is directed, by and 
with the advice and consent of the Senate, to appoint ambassadors, other 
public ministers, and consuls. These representatives then become, in effect, 
his personal agents in the administration of foreign relations. The Consti- 
tution authorizes the president to receive ambassadors and other foreign 
ministers, but by the same authority he may refuse to do so, thereby de- 
ciding whether or not a foreign government is to be recognized by the 
United States. Thus Cleveland refused to recognize the independence of 
Cuba before the Spanish American War, and McKinley refused to receive 
representatives of the Boer Republic of South Africa, then at war with 
England. For years after the establishment of the U.S.S.R., American pres- 
idents refused to recognize the Soviet government of Russia on the ground 
of its repudiation of foreign debts. The president may dismiss foreign diplo- 
matic representatives, thereby severing diplomatic relations with their gov- 
ernments and possibly creating international crises. 


Treaty Making 


The president has the power, by and with the advice and consent of the 
Senate, to make treaties, provided that two-thirds of the Senate concur. 
The negotiation of a treaty may be carried on by the president in person, 
as Woodrow Wilson did in the case of the Covenant of the League of 
Nations, but this is exceptional. Often the negotiations are conducted by, 
or under direction of, the secretary of state. At times special commissioners 
or personal representatives of the president are appointed for such a pur- 
pose. The president may include, in these missions, members of the Foreign 
Relations Committee of the Senate in the hope of winning the co-operation 
of the Upper House and its required two-thirds vote. If the treaty requires 
for its execution an appropriation, the president dare not neglect culti- 
vating good relations with the House of Representatives where all money 
bills originate. 


Executive Agreements 


Agreements entered into by the president with foreign governments with- 
out senatorial concurrence but having the effect of treaties have become 
an established practice. The practice started more than a century and a 
half ago with Congressional authorization to the president to enter into 


23 Quoted by Edward S. Corwin: The President: Office and Powers, p. 208. 
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executive agreements with foreign governments on specified matters, but 
has long since extended quite beyond such definite authorization, Ilustra- 
tive of such agreements are the State Department’s exchanges of notes in 
1899 and 1900 with other nations relative to the “Open Door” in China; 
the “gentleman’s agreement” in 1907 whereby Japanese immigration to the 
United States was regulated for many years; the protocol ending the 
Boxer rebellion in 1901; the use of the army and navy in supervising elec- 
tions in Caribbean countries and, above all, President Theodore Roose- 
velt’s “agreement” with Santo Domingo in 1905 to put its custom houses 
under United States control after the Senate had refused to ratify a treaty 
to that effect. Moreover, the Supreme Court has even held executive agree- 
ments within range of the president’s power to be the law of the land. 
“Such precedents,” says E. S. Corwin, “make it difficult to state any limit 
to the power of President and Congress, acting jointly, to implement 
effectively any foreign policy, upon which they agree, no matter how 
‘the recalcitrant third plus one man’ of the Senate may feel about the 
matter.” 24 


PARDONS AND REPRIEVES 
Pardon 


The president is invested with another duty by the provision of the Con- 
stitution, namely, that he “shall have power to grant reprieves and pardons 
for offenses against the United States except in cases of impeachment.” 
Pardon consists of a release from the legal consequences of a crime or a 
remission of penalties imposed. It may range from reduction of a fine to 
full pardon and, strange to say, can be, though it rarely is, granted follow- 
ing indictment but before trial and conviction. In practice, pardon is 
usually granted on recommendation of the attorney general. The theory 
of pardon in the American constitutional system was succinctly stated by 
the late Justice Oliver Wendell Holmes: “A pardon in our day is not a 
private act of grace from an individual happening to possess power. It 
is a part of a constitutional scheme. When granted it is a determination 
of the ultimate authority that the public welfare will be better served by 
inflicting less than the judgment fixed . . .” 5 


Amnesty 


According to the Supreme Court “pardon includes amnesty” which is a 
collective pardon of a specified classification of persons. Amnesty may be 
granted by act of Congress or by the president as a corollary of his power 
of pardon. It has long been used in cases of rebellion and was a principal 
basis of the presidential power of reconstruction as exercised by Presidents 
Lincoln and Johnson. On July 4, 1868 President Johnson pardoned most 

24 Edward S. Corwin: The Constitution and What It Means Today (9th ed.; 
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persons who had participated in the secession movement and full pardon 
was proclaimed on December 25, 1868. 
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CHAPTER XVI 


THE PRESIDENT AND THE CONGRESS 
a 


THE PROBLEM OF COORDINATION 


The Necessity of Concerted Action 


tives despite the division of functions between them. It would 

be naive to assume that this division is simply a matter of one 
branch legislating and the other executing, each in serene disregard of the 
other. This would be indeed a separation of powers—a principle which the 
Constitution does not mention but merely implies in the provisions: “The 
legislative power herein delegated shall be vested in a Congress .. .” and 
“The executive power shall be vested in a President of the United States.” 
Thus the framers provided for legislative and executive departments, 
invested them with certain powers, contrived some checks for them to 
use upon each other, and then left them to shift for themselves in dis- 
covering how to function together to accomplish the great purposes of 
government. Nor has upward of a century and a half of groping for work- 
able adjustments yet produced an institutionalized solution to this per- 
plexing problem. 


( NQUESTIONABLY the president and Congress have common objec- 


The Quest for Coordination of Congress and the Executive 


“The whole art of statesmanship,” wrote Woodrow Wilson, “is the art 
of bringing the several parts of government into effective co-operation for 
the accomplishment of common objects and daily objects at that.” 1 The 
Federalists understood this from the very beginning, and under the bril- 
liant leadership of President Washington’s Secretary of the Treasury, 
Alexander Hamilton, the national government began with an integrated 
functioning of the legislative and executive branches. Congress looked to 


? Woodrow Wilson: Constitutional Government in the United States (New York, 
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Hamilton for leadership, literally asked him to make reports on specific 
objects on which to base legislation, and the result was Hamilton's pro- 
gram of financial legislation which he put through Congress with con- 
summate skill. This dependence of Congress upon the executive for the 
preparation of legislative matter for consideration was extremely obnoxious 
to the opposition, the Jeffersonian Republicans. As soon as Jefferson became 
president in 1801 they put an end to the Federalist arrangement. In its 
place, they related the executive to Congress by providing confidential lieu- 
tenants of President Jefferson as chairman of the Congressional committees 
just being established to formulate legislation, instead of making Congress 
dependent on heads of the executive departments for that purpose. * 


Presidential Leadership in Legislation 


A quarter of a century later, Andrew Jackson, as a professed “tribune of 
the people,” introduced a radically different conception of the presidency 
by bringing to bear upon Congress the pressures of his personal following 
in the electorate, thus establishing a pattern for the presidency that per- 
sists to this day. As the nineteenth century was drawing to a close Presi- 
dent McKinley, after a long service in the House of Representatives, 
established and maintained an unobtrusive executive leadership through 
an engaging cordiality in his dealing with legislators. President Theodore 
Roosevelt devised an organic connection of the two branches through 
conferences at the White House with the imperious master of the House 
of Representatives, Speaker Joseph G. Cannon. President Wilson managed 
to transform the Federal government into what he conceived to be a quasi- 
parliamentary system in which he played the role of a prime minister, and 
his protegé, Franklin Roosevelt, had ways of his own. He might broadcast 
his “fireside chat” designed to prepare the public for a new policy or to 
induce the public to put pressure on its representatives. From time to time 
he would confront Congress with a specific proposal conveyed in a short 
address or message whereupon a trusted presidential lieutenant in the 
Senate or House would introduce an appropriate bill prepared in advance 
for that very project. Certainly no ready formula exists for the needed 
coordination; as many methods have been attempted as there have been 
executives aware of the problem and disposed to attempt a solution. 


Why There Is No Smooth Coordination 


Basically the friction between president and Congress is due neither to 
the system established by the framers nor to the perversity of executive 
and legislator. By no means can the friction be attributed solely to the 
mechanical structure of the government, imperfect though it is. The dis- 
cord is instead inherent in the heterogeneous nature of American society 
which produced the American political system and determined the usages 
by which that system functions from day to day. No governmental pattern 


2See Wilfred E. Binkley: President and Congress (New York, 1947), chaps. II 
and III. 
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for the United States, however designed, can make the contrasting sec- 
tions, competing economic interests, and divergent social forces produce 
national policies with smooth efficiency and sweet concord. Least of all 
can a system of checks and balances do this. One set of interests may 
become intrenched in one branch of the government and another set in 
another branch. For example, late in the administration of Franklin D. 
Roosevelt and throughout the first term of President Truman the produc- 
ing interests of the nation, both industrial and agricultural, dominated 
Congress through a bloc of Republicans and Southern Democrats that 
enacted legislation more or less in behalf of these interests. This legislation 
now and then encountered presidential vetoes in behalf of the consumer- 
conscious interests whose voting strength as a balance of power had been 
deciding presidential elections. The resulting deadlocks were sometimes 
broken by two-thirds votes of the two houses of Congress which overrode 
the vetoes. By and large, usage has, in the course of time, adapted the 
major organs of the Federal government awkwardly enough but as best it 
could to the accomplishing of the great purposes of the republic. 


The President as a Mediator 


“We can symbolize our national unity in the President, our sections in 
the Senate, and our localism in the House of Representatives,” observed 
E. P. Herring. * A shrewd president imbued with a sense of the great 
responsibility of his office can make the presidency peculiarly the people’s 
office and so seek out and urge upon Senate and House policies represen- 
tative of the national interest. Much depends upon current circumstance 
and opportunity. There is no better illustration than President Woodrow 
Wilson’s use of the culminating force of the Progressive Movement to 
persuade Congress to reduce the tariff and enact the great regulative 
statutes of the Federal Reserve Act, the Federal Trade Act, and the 
Clayton Act. In periods of domestic calm and economic prosperity, with 
consequent public indifference to national policies, a president may be 
frustrated in such purposes. But in times of national crisis such as the 
economic and social paralysis produced by the Great Depression in 1933 
a president equipped with the requisite qualities of leadership can utilize 
an imperious public mandate to bring Senate and House into concerted 
action with the executive on a program of policies deemed adequate 
to the occasion. A Pearl Harbor can do as much in enabling a president 
to set in motion the mobilizing of a nation’s resources for defense. 


The Presidential Following and Presidential Policies 


The president must of necessity discover and promote policies acceptable 

to his constituency. Theoretically this is the entire nation, but in a peculiar 

sense he is obligated to his party and his personal following—those con- 

sidered responsible for his election. Nor is this following a homogeneous 

aggregation of individuals, but rather a coalition of interest groups. A 
SE. P. Herring: Presidential Leadership (New York, 1940), p. 14. 
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president without such a combination of strong supporters is practically 
powerless either as an administrator or as a leader in legislation, as the 
administrations of Presidents Tyler, Johnson, and Hayes illustrate. A 
strong president becomes the medium for translating the desires of his 
supporters into public policies expressed in statutes. In this process we 
see the dynamics of the president’s leadership in legislation. No one has 
ever devised a system of representative government in which public offi- 
cials could ignore election returns. Never has the correlation between 
group support of a presidential candidate and the group benefits dispensed 
by an administration been more vividly described than they were by a 
party leader of the Charlestown, Massachusetts ward that voted for Presi- 
dent Franklin Roosevelt four to one in 1940. “Probably no section of the 
country gained more under the New Deal,” said the ward leader. “Hun- 
dreds got pay raises under the wage-hour law; more hundreds of seasonal 
workers are having slack months cushioned by unemployment-insurance 
benefits. The N.Y.A. is helping from 300 to 500 youths; at the worst of 
the depression thousands held W.P.A. jobs; of 1500 persons past sixty-five 
in the ward, more than 600 receive old-age assistance; another 600 cases 
are on direct relief and get aid for dependent children: Charlestown is a 
food stamp area; the W.P.A. improved the bathing beach, a new low- 
cost housing project will relieve some of the ward’s congestion.” * Here 
is the normal functioning of a presidential administration backed by lower- 
income groups. That a very different set of policies would result from a 
presidential administration based largely upon the support of the higher- 
income groups is illustrated again and again by the history of the 
presidency. 


INSTRUMENTALITIES OF THE PRESIDENT S 
LEGISLATIVE LEADERSHIP 


The Presidential Message in the Nineteenth Century 


Nowhere does the Constitution come closer to suggesting the legislative 
leadership of the president than in the provision: “He shall, from time to 
time, give to the Congress information of the state of the Union, and recom- 
mend to their consideration such measures as he shall judge necessary 
and expedient.” Here is a provision that might be interpreted as permitting 
the president to initiate legislation, if not even to prepare bills for the 
consideration of Congress. Yet so perfunctory was the use of the presi- 
dential message to Congress during the first century that in the 1880's 
James Bryce observed: “The expression of his (the President’s) wishes 
conveyed in a message has not necessarily any more effect on Congress 
than an article in a prominent party newspaper.” * President Cleveland, 


4 Wilfred E. Binkley: American Political Parties Their Natural History (New York, 
1945), . 381, 382. 

5 ae Bryce: American Commonwealth (Commonwealth edition; New York, 
1908), Vol. I, p. 230. 
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however, provoked a violent political eruption by devoting his entire 
annual message of December, 1887, to a demand for tariff reduction. But 
so ill-timed was the appeal that the following year it lost his party both 
the Congress and the presidency and led to the sharp increase in tariff 
rates of the McKinley Act of 1890. Until a generation ago the presidential 
messages tended to be products of the scissor and paste method of com- 
bining departmental reports in poorly integrated miscellanies that received 
only the perfunctory attention of Congress. Once when a friendly critic 
took President Theodore Roosevelt to task for the diffuseness of his ex- 
ceedingly long messages to Congress, with their miscellaneous topics 
frequently outside the range of Federal functions, Roosevelt responded 
with the question: “Are you aware also of the extreme unwisdom of 
irritating Congress by fixing the details of a bill concerning which they 
are very sensitive instead of laying down a general policy?” ® 


Woodrow Wilson’s Presidential Messages 


Woodrow Wilson set the new pattern of the presidential message in 1913. 
He brought to the presidency this clear-cut new conception of the great 
office: “The President is at liberty, both in law and conscience, to be as 
big a man as he can. His capacity will set the limit .. . The Constitution 
explicity authorizes the President to recommend to Congress such measures 
as he shall deem necessary and expedient and it is not necessary to the 
integrity or even the literary theory of the Constitution to insist that recom- 
mendations should be merely perfunctory . . . The Constitution bids him 
speak and times of stress must more and more thrust upon him the attitude 
of originator of policies.” 7 In office President Wilson conceived and exe- 
cuted the idea of giving a dramatic effect to the presidential message by 
delivering it orally to Congress instead of sending it to be read by Senate 
and House clerks as had been done since the presidency of Thomas Jeffer- 
son. From time to time President Wilson returned to address Congress in 
brief messages, each precisely promoting one specific measure. Harding 
and Coolidge, by accepting Wilson’s precedent of addressing Congress in 
person, firmly established the practice of the occasional oral address in- 
stead of the message. Since the time of Coolidge the presidential address 
to Congress has frequently been broadcast to the nation by radio. 


The Radio and Presidential Leadership 


The broadcasting of presidential addresses to Congress has markedly 
changed their nature because the president is inevitably conscious of the 
listening nation. Sometimes the appeal is addressed as much to the un- 
seen audience as to senators and representatives. Scarcely veiled is the 
presidential design of inviting pressure on the public’s representatives. 
Karly in his administration President Franklin Roosevelt introduced what 
he chose to call the “fireside chat,” an intimate message broadcast to the 


° J. B. Bishop: Theodore Roosevelt and His Times (New York, 1920), Vol. I, p. 233. 
TWoodrow Wilson: Constitutional Government, pp: 70-3. 
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American people. During the “Hundred Days” of crisis government in the 
spring and summer of 1933 the “fireside chat” became the means by which 
President Roosevelt exerted pressure on intransigent congressmen who 
dreaded the flood of mail it brought them demanding that they support 
the president’s policies. But President Roosevelt was to discover, when 
the crisis had passed, what President Coolidge had learned earlier: “a 
president cannot, with success, constantly appeal to the country. After a 
while he will get no response.” § President Truman had to learn that per- 
sonal qualities and circumstances determine the efficacy of a president’s 
radio appeal to the nation. At the end of a half year as president, Truman’s 
program for domestic legislation was deadlocked in Congress. In a “fireside 
chat” on January 8, 1946, after listing his “must” legislation, he made an 
appeal to the “greatest pressure group” in the country, that is to the 
American people, to urge their views on their congressmen. But instead 
of utilizing the precise, single-objective technique of his immediate prede- 
cessor, Truman threw so many ideas at the public that they may have 
been puzzled as to his objective. At any rate the appeal had no effect 
whatsoever on the solid phalanx of the opposition consisting of a combina- 
tion of Southern Democrats with Republicans. 


Presidential Campaigns Waged on Legislative Issues 


In the evolution of the relationship of the president to Congress our chief 
executive has become also our chief legislator. “The prime function of the 
President is not executive at all. It is legislative,” says H. L. McBain. ° 
Usage has made the president always the titular, and sometimes the actual, 
head of his party. He is elected on a party platform which proposes a 
set of policies he is theoretically pledged to carry out by obtaining from 
Congress appropriate legislation. When he is a candidate for re-election 
he points with pride to “his” achieved legislative program. The opposition 
may fume at what they choose to denounce as his “usurpations,” his inepti- 
tude, or his failure to enforce the laws, but the public is more likely to 
be thinking of the success or failure of the administration’s legislative pro- 
gram. This is the normal public expectations and indicates that the purpose 
of a presidential election is to choose a national leader in legislation. 


The Press as an Instrument of Presidential Leadership 


By and large the president’s power as a leader in legislation is inseparable 
from the power of publicity. His slightest remark may make news. If he is 
adept at timing he may perform such feats of legerdemain as did President 
Theodore Roosevelt, who would let out a blast against “malefactors of 
great wealth” at just the right moment. The resulting headlines smothered 
an administrative faux pas by relegating it to a minor place in the news- 
papers. He discovered that he could capture the Monday morning head- 
lines by giving press releases on week-ends when the scarcity of Sunday 


8 Calvin Coolidge: Autobiography (New York, 1929), p. 201. 2 
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news saved his “publicity” from being crowded off the front page. President 
Harding, himself a newspaper editor, inaugurated the open presidential 
press conference, but after a slip on the interpretation of the Disarmament 
Treaty, he required advance submission of questions in writing, a practice 
which Coolidge and Hoover continued. President Franklin Roosevelt in 
his famous news conferences revived and reveled in the informal give-and- 
take of the free question and captivated the gentlemen of the press. 
When President Truman at his first press conference coolly faced 348 
alert newsmen and answered their barrage of questions with the prompt 
confidence of an informed man, he too captivated them and benefited 
immensely by a good press. However, unfortunate slips soon induced 
Truman to respond to many a question with the laconic “no comment.” 
Unquestionably the president readily obtains the ear of the nation, and 
congressmen are often irked and frustrated by the inability of their branch 
of the government to get comparable public attention. 


Executive Initiative in Legislation 


It was a maxim of John Stuart Mill that while a legislature is the best way 
to get good laws, it is the poorest kind of a body to make them. ?° Mill 
had in mind what he considered the need for an agency external to the 
legislature whose function would be the preparation of proposals for the 
legislature’s consideration. Reluctant as Congress is to accept Mill’s dic- 
tum, it becomes more and more a part of the pattern of the congressional 
legislative process. We have seen that the Federal government started 
off with considerable executive initiative in legislation through Hamil- 
ton’s famous reports to Congress involving his proposals as to legislation, 
but this proved to be only a temporary practice. Theodore Roosevelt 
may be said to have initiated the twentieth-century trend toward dynamic 
presidential leadership in legislation. “A good executive under present 
conditions of American life,” he said, “must take a very active interest in 
getting the right kind of legislation in addition to performing his executive 
duties with an eye single to the public welfare.” 1! In the fifth year of Theo- 
dore Roosevelt’s presidency Senator Dolliver of Iowa said: “There are at 
least five acts of legislation . . . put through both houses of Congress in 
the last five years practically without change as they came from the office 
of the Attorney General of the United States.” He declared this to have 
been true also of the Pure Food and Drug Act of the administration. !” 
Woodrow Wilson conceived the duties of a president to be substantially 
those of a prime minister, and in the first years of his presidency, by 
assuming that role, he took the initiative in legislation and managed the 
enactment of Federal Reserve Banking, the Clayton, and Federal Trade 
Acts, and the Underwood Tariff Act. 

A thoroughgoing investigation of the origin and enactment of ninety 

10John Stuart Mill: Autobiography (New York, 1873), pp. 264, 265. 


11 Theodore Roosevelt: An Autobiography (New York, 1913), p- 292. 
12 Congressional Record, April 5 and June 5, 1906. 
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outstanding Federal statutes of the last three-quarters of a century reveals 
that 20 per cent of them can be assigned to the influence of the president 
and 80 per cent to the joint influence of president and Congress. It is indica- 
tive of the recent increase of presidential leadership in legislation that 
almost half of the legislation due to presidential influence has been enacted 
since 1932 and falls in the administration of Franklin Roosevelt. More- 
over, of the twenty-nine statutes resulting from the joint influence of presi- 
dent and Congress, thirteen were enacted during the presidency of Frank- 
lin Roosevelt. Most striking of all is the fact that of the thirty-five acts 
in which the influence of Congress was predominant, only two—the Glass- 
Stiegel Act of 1988 and the Selective Service Act of 1940—fell within 
the incumbency of President Franklin Roosevelt. ’* 


Presidential Management of Bills 


The president’s method of managing administration measures in Congress 
have by no means been standardized but vary with the temper of the 
times, the attitude of Congress toward the president, and the aptitudes, 
determination, and governmental concepts of the president himself. Presi- 
dent Franklin Roosevelt achieved remarkable results through careful ad- 
vance planning and superior political management of administration meas- 
ures. He knew from personal experience that legislation is a tedious process 
and that committee hearings must be held in order that the groups who 
might be affected by the pending legislation might have an opportunity 
to be heard. Then the congressmen themselves, particularly the committee 
members, must estimate the comparative strength and determination of 
the interested groups and make their calculations as to where the balance 
of social forces with respect to a pending measure is located and what the 
public interests require or will support. President Franklin Roosevelt 
paved the way for important measures by having thorough preliminary 
studies of relevant data made for him by nationally recognized specialists 
in the field of the contemplated legislation. Meanwhile he disseminated 
publicity to create a public demand for the projected legislation and to 
bring to bear the influence of constituents on their representatives. When 
a bill reached a committee answers were ready for the questions that were 
raised. President Roosevelt, through conference with congressional lead- 
ers, took pains to see that an administration measure would be assigned 
to a committee favorable to that particular piece of legislation. Rarely if 
ever was one of his measures routed to a committee that, by casual in- 
vestigation, appeared to be opposed to measures of that kind. 1 


Presidential Patronage as an Instrument of Leadership in Legislation 


Patronage due to the power of appointment is a potent if not indispensable 
instrument of the president’s power in law making. The Constitution for- 
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bids a congressman from holding an appointive office, but presidents have, 
from time to time, disposed of anti-administration legislators by promoting 
them to desirable appointive positions which they accepted after resign- 
ing as senators or representatives in Congress. However, the typical use 
of presidential patronage consists of rewarding a congressman’s henchmen 
with Federal appointments. A classic example of the use of patronage for 
legislative purpose is that of Lincoln distributing sufficient patronage to 
congressmen to get Nevada admitted to the Union so that a three-fourths 
vote of the states could be obtained for the Fifteenth Amendment to 
abolish slavery. Lincoln was convinced that unless this amendment were 
ratified the Civil War would continue indefinitely at an enormous cost in 
lives and money. Believing that the end justified the means, Lincoln sent 
his personal representative, Charles A. Dana, to interview three doubtful 
congressmen after giving Dana the assurance: “Whatever promise you 
make to them I will perform.” The patronage that the congressmen asked 
for was promised, Nevada was admitted to the Union, and the Fifteenth 
Amendment ratified—all as Lincoln had planned. ™ 


The Power of Presidential Patronage at a Change of Parties 


When a presidential election brings a different party into power presi- 
dential patronage attains a peak of potential power as a lever in legisla- 
tion. For example, when Democratic Grover Cleveland succeeded Repub- 
lican President Benjamin Harrison in 1893, the turnover of Federal office 
holders enabled Cleveland to use patronage to attain his immediate para- 
mount objective, the repeal of the Silver Purchase Act, and thereby check 
the disastrous drain of gold from the United States Treasury. But presi- 
dents like Coolidge, Hoover, or Truman who follow presidents of their 
own party, lack this advantage. Coming to the presidency after a dozen 
years of Republican rule, Franklin Roosevelt found practically every office 
outside the classified service occupied by a Republican. Consequently 
he had an unusual opportunity to use patronage in promoting his program 
of emergency and reform legislation. The patronage was further extended 
by the unprecedented increase of personnel required to administer the new 
legislation. Democratic congressmen were persistently harassed by local 
politicians who insisted upon immediate distribution of offices. Roosevelt’s 
strategy was to delay the dispensing of patronage until his legislative 
program had been translated into statutes. Now and then he whispered 
to an importunate congressman: “We haven't got to patronage yet.” When 
patronage developed it was dispensed on the basis of answers to the 
question asked of patronage-seeking congressmen: “How did you vote 
on the President’s Economy bill?” “His (Roosevelt’s ) control of patronage,” 
wrote E. P. Herring, “was the only means he had of touching individual 
members of Congress directly. But when he had to marshall Congress 
behind his program and to persuade congressmen to risk the displeasure 
of important interests, he needed some means of strengthening his position 
15C, A. Dana: Recollections of the Civil War (New York, 1898), pp. 174 ff. 
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at home. The dangers, the faults, and the limitations of the methods are 
obvious. Yet the session indicated that the consummation of a national 
program is greatly aided by transmuting through patronage the localism 
of our politics into support of the Chief Executive.” 16 


The President as the Synthesizer of the General Will 


Out of the mosaic of conflicting blocs and interests, competent presidential 
leadership must somehow manage to derive policies of the public welfare. 
This was recognized by Emile Giraud in his observations based on French 
experience. He perceived that the executive must direct the legislature 
as the organ with “unity of thought” and “capacity to acquire a view of the 
whole.” 17 Even the phlegmatic Coolidge perceived this and aptly ex- 
pressed his conception of the president’s role: “It is because, in their hours 
of timidity, the Congress becomes subservient to the importunities of 
organized minorities that the President comes more and more to stand 
as the champion of the rights of the whole country.” 18 This function of 
the president calls for shrewd synthesis of the general interests through 
selection and combination of favorable tendencies and supporting social 
forces. In this function the president must play the part of a manipulator 
of Congress as well as a leader. He is the only official with an opportunity 
for checking the minority pressures that so successfully lobby Congress. 
This he may do by rallying the public behind him, However, as Harold 
Laski points out: “The President must pick his issues carefully. They must 
be wide enough to be generally interesting. They must be of the type 
that, emotionally can be made pretty rapidly to seem important. They 
must, if possible, transcend the inherent sectionalism of Congress. And 
the appeal to the public must not be made too frequently. Just as an 
excessive use of the radio would dull its influence by making it over- 
familiar, so the President must not appear as a man who simply cannot 
‘get on’ with Congress.” 


The Veto Power: Its Original Purpose 


The framers invested the president with the veto power as a precaution 
against Congress becoming as “omnipotent” as state legislatures had been 
in the 1780's. This was accomplished through the provision that every bill 
which had passed the two houses of Congress shall be presented to the 
president who may either sign it or return it with his objections to the 
house in which it originated. There was a widespread conviction at the 
time of the framing of the Constitution that the executive branch of a 


16E, P. Herring: “The First Session of the Seventy-Third Congress.” American 
Political Science Review (1934), 28:82, 83. 

17 ¢mile Giraud: La Crise de la democratie et le réenforcement du pouvoir execu- 
tif (Paris, 1938), p. 110. Quoted by Edward S$. Corwin: The President: Office and 
Powers (New York, 1940), p. 428. 
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p. 152. 


CuapterR xvi: The President and the Congress 829 


republic could not avoid being inherently weak and was consequently 
presumed to require a special device for self protection. No doubt Hamil- 
ton expressed the consensus of the framers in the following passage from 
the seventy-third number of the Federalist: “The primary inducement to 
conferring the power in question on the Executive is to enable him to 
defend himself; the secondary one is to increase the chances in favor 
of the community against the passage of bad laws, through haste, inad- 
vertence, or design. . . . The superior weight and influence of the legis- 
lative body in a free government, and the hazard to the executive in a 
trial of strength with that body, afford a satisfactory security that the 
negative will generally be employed with great caution.” 


Early Use of the Veto Power 


President Washington vetoed two bills, one on the grounds of constitution- 
ality, the other on the question of its expediency. John Adams did not veto 
any, nor did Jefferson, who believed the power should be used only 
against a bill “unauthorized by the Constitution.” Four of Madison’s six 
vetoes were based upon points of constitutionality. With the inauguration 
of Andrew Jackson there came to the presidency the first incumbent elected 
by practically universal manhood suffrage. Under him the veto power 
became, as one of his cabinet members characterized it, “the people’s 
tribunative voice speaking again through their Executive.” 2° The refer- 
ence here is to the Roman tribunes or popular champions who, as the con- 
stitutional representatives of the plebeians, had a literal power of veto 
over Senate legislation they considered inimical to the Roman masses. 
Since Jackson’s following included the underprivileged, he did not hesi- 
tate to exercise the veto power in the tribunative sense. Moreover, Presi- 
dent Jackson made the veto power what it still is—an instrument of 
party strategy as, for example, when he asked the head of his cabinet, 
Van Buren, to find among the pending bills providing for internal im- 
provements at Federal expense, one he could veto with the least harm to 
the party. Although Jackson’s party following included some men who 
believed that the Federal government should construct rivers, roads, and 
harbors, a majority of them condemned such activity as paternalism. 
Van Buren accordingly selected for veto the bill for the short Maysville 
road located in a congressional district so overwhelmingly Democratic 
as not to embarrass the Democratic congressman representing that dis- 
trict. Even more was Jackson’s veto of the bill to recharter the Bank of 
the United States an instrument of party warfare in its appeal to every 
shade of popular prejudice against the “Monster.” The message was 
printed in quantities as a campaign document. Many a veto message to this 
day bears the earmarks of a thinly veiled electoral appeal. By the middle of 
the nineteenth century the passage of the most important legislation of 
the period, the Compromise of 1850, was held up for months because of 
the universal understanding that President Taylor would veto it. Upon his 
20 Levi Woodbury: Writings (Boston, 1852), Vol. I, p. 571. 
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sudden death Vice-President Fillmore succeeded to the presidency and 
recommended passage of the legislation which followed forthwith. 


The Veto Power Since Cleveland 


The last two generations have seen an increase in the number and ratio 
of vetoes to the total number of bills passed. This is attributable to the 
increase of legislation and its broadening scope as a consequence of the 
increasing complexity of American society. *! President Cleveland aston- 
ished the nation by vetoing 343 bills, 301 of which were private pension 
bills which previous presidents had been signing perfunctorily. Even 
though he sought only to eliminate fraudulent claims, his action incurred 
the wrath of veterans’ organizations. President Franklin Roosevelt, how- 
ever, far exceeded Cleveland in the number of his vetoes. Even if his last 
four years are disregarded, an accurate count reveals that he vetoed 505 
bills (30 per cent of all the bills vetoed since the establishment of the 
Federal government). Indeed the vetoes of Cleveland and those of Frank- 
‘lin Roosevelt up to 1941 constitute two-thirds of all presidential vetoes. 
While Cleveland concentrated his vetoes on private pensions, Franklin 
Roosevelt swept the entire range of legislation. *? During World War II 
President Franklin Roosevelt, for the first time in American history, 
vetoed a revenue bill which, it had long been assumed, usage decisively 
exempted from that presidential power. In a message reminiscent of 
Jackson’s Bank veto the President denounced the measure as “not a tax 
bill, but a tax relief bill providing relief not for the needy but for the 
greedy.” The bill was promptly passed over Roosevelt’s veto. 


The Veto Today, Still a Tribunative Power 


No sooner had World War II ended than the veto, in the hands of Presi- 
dent Truman, assumed again its tribunative power as a defense of the 
interests of organized labor. The coal and railroad strikes of the spring of 
1946 created a public demand for legislation restricting strikes, a demand 
which Congress embodied in the Case Labor Bill. This was vetoed by 
President Truman, and the proponents of the bill failed to obtain the two- 
thirds vote of both houses necessary to pass it over the President’s veto 
The congressmen representing the crowded wards of the greater cities 
for the most part provided the 135 votes sustaining the veto. The election 
of these congressmen depends largely on the labor vote, in contrast with 
the 255 who supported the bill and whose constituents dwell largely in 
suburban, smaller city, town, village, and rural regions. Thus the check 
and balance system functioned through the presidential veto to safeguard 
metropolitan organized labor against the combined power of industry, 
business, and agriculture as represented in Congress. The refusal of Con- 
gress to sustain President Truman’s veto of the Taft-Hartley Labor Act 
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stimulated labor to seek at the polls at least somewhat more than a one- 
third representation in Senate and House. 23 


The Veto Power Merely Suspensive 


Congress has its constitutional opportunity to reconsider a measure after 
the president’s veto. If, upon such reconsideration, a yea and nay vote 
of two-thirds of both houses approves the bill it becomes a law without 
the president’s signature. Between 1789 and 1936 there were 750 presi- 
dential vetoes (exclusive of pocket vetoes) of which forty-nine, or 6% 
per cent, were overridden. Nearly two-thirds of all bills vetoed were 
private bills mainly providing for special pensions. While 16 per cent 
of public bills (general legislation) were overridden, only slightly more 
than one per cent of the vetoes of special bills have been overridden. As 
to special bills, members of both houses of Congress have from time to 
time indicated that they take for granted that the president, through 
his staff and administrative agencies that advise him, is more likely than 
Congress as a whole to be informed as to what action should be taken. 24 


Effect of the President’s Failure to Sign a Bill 


The Constitution allows the president ten days in which to consider 
whether to sign a measure presented to him by Congress. If he holds the 
bill beyond the ten days while Congress is in session it becomes a law 
whether he signs it or not. If, however, Congress adjourns either finally 
or for a short period before the expiration of the ten-day period, the 
measure fails to become a law by reason of the president’s refusal to sign 
it. This is known as the “pocket veto.” This kind of veto is not suspensive 
but final, and since a flood of bills may be piled on the president’s desk 
at the end of a session the pocket veto may then become extraordinarily 
significant in the hands of the chief legislator. ** 


No Item Veto: Consequent Riders 


The terms of the constitutional provision for the veto power confront the 
president with the simple alternative of accepting or rejecting a bill in 
its entirety. A number of state constitutions permit the governor, in what 
is known as the “item veto,” to reject a part of a measure while accepting 
the remainder of it. The Constitution’s limitation of the veto power to 
all or none has permitted the development of an unfortunate practice 
by Congress of attaching to appropriation bills irrelevant provisions that 
the president might veto if presented in a separate bill. The “rider,” as 
such a proviso is called, is attached in the expectation that the president 
will be compelled to accept it in order to save the main measure, con- 

28“Labor Holds Its Own Gains” and “The New Strategy of Veto,” United States 
News, June 21, 1946, pp- 13, 14. 
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cerning which he has practically no choice in the case of a general or 
emergency appropriation bill. However, President Hayes did defeat the 
designs of a hostile Congress by vetoing a number of appropriation bills 
containing riders designed to repeal certain Reconstruction laws. Despite 
widespread condemnation of the “rider,” the Democratic-Republican bloc 
used it in the early 1940’s to terminate the National Youth Administration 
and the Home Owners’ Loan Corporation. But Congress in 1943 over- 
reached itself in the notorious “rider” on an appropriation bill providing 
that “No part of any appropriation . . . of this act . . . shall be used to 
pay any of the salary or other compensation or for the personal service of 
Goodwin B. Watson, William E. Dodd, Jr., and Robert Morss Lovett . . .” 
Three years later the Supreme Court held this rider to be unconstitutional 
as in violation of the constitutional prohibition of bills of attainder. 7° 


The Veto Potentially a Positive Power 


The significance of the presidential veto can never be calculated by a 
mere statistical analysis designed to ascertain what percentage of the 
whole number of bills has been killed by presidential veto. Much goes 
on behind the scenes between president and congressional leaders where 
the potential veto is a factor in determining the conclusions reached. No 
one can say how much the president’s known or suspected disapprobation 
of this or that provision of a pending bill may induce a congressional 
committee to recast the measure with a view to avoiding a veto. Now 
and then there is calculation as to the strength of the majority favoring 
a measure drafted in a particular way in order to forecast whether the 
two-thirds majority might be mustered to override a presidential veto. 
The proponents of the bill may modify the measure with a view to satisfy- 
ing the two-thirds needed to pass it, or on the other hand they may alter 
it so as to avoid the veto. The president may now and then forego a 
possible veto of a particular measure in return for congressional support 
of some administration measure. Thus the veto by indirection may carry 
a positive instead of just a negative weight. 


Ordinance Making Power of the President 


The president has the power to issue rules and regulations that have 
the effect of laws enforceable in the courts. However, this power does 
not inhere in the presidency but must be vested in the office by Con- 
stitution, treaty, or statute. It is, of course, a fundamental principle of 
constitutional interpretation that Congress may not redelegate its legis- 
lative power, but Congress is no longer quite so inclined, as it once was, 
to legislate in meticulous detail. There is a growing tendency to enact 
statutes in broad outline defining the general policy and then authorize 
the president or his subordinates to “fill in the details of legislation,” 
as the Supreme Court has expressed it. Instances of such ordinances are 
civil service rules, consular regulations, and income tax and customs regula- 
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tions. Most acts of Congress with reference to the executive departments 
authorize the promulgation of necessary rules and regulations which are 
usually drafted by the department concerned but issued only with the 
president’s approval. The president may derive ordinance making power 
from treaties, which are also supreme law of the land. Moreover, the 
president derives directly from the Constitution, by virtue of his being 
commander-in-chief of the army and navy, the power to promulgate 
rules and regulations for the guidance of the armed forces. 27 


Growth of Executive Orders 


The growth of executive orders calls for a radical modification of the 
conventional conception of law making. As early as the middle 1930’s 
there were already 115 Federal agencies which, under 964 statutory pro- 
visions and 71 executive orders, were issuing ordinances affecting the 
public. It is impossible to define briefly the limits of executive discretion 
as to executive orders, but the president may, among many other powers, 
change the value of the dollar, issue up to three billion dollars in paper 
currency, regulate farm or work relief, restrict foreign trade and exchange, 
raise or lower tariffs, suspend the eight-hour day for Federal employees, 
control the radio, suspend sugar quotas, ban the export of certain raw 
materials, forbid the transfer of ships to foreign registry, buy military 
supplies without bids, and seize certain power plants and dams. One 
explanation of the growing ordinance power of the executive is the 
increasing recognition that the president is in fact more representative 
of the people as a whole than is Congress. As Harold W. Stoke writes: 
“Congress is too often a group of warring partisan representatives of 
sections, occupations, and classes, unable to find the common denomina- 
tors of national unity and interest. It is then that we turn hopefully 
to the president to compose differences and to formulate policies.” 28 


The Limits of Congress's Power to Authorize Ordinance Making 


As indicated above, the president must keep within the limits set by 
Constitution, treaty, or statute in his ordinance making, and Congress 
itself may not redelegate the powers delegated to it by the Constitution. 
Congress disregarded this principle in its delegation of powers in the 
National Industrial Recovery Act of 1933. This legislation was intended 
to raise wages, reduce working hours, eliminate child labor, outlaw cut- 
throat competition, conserve natural resources, and restore prosperity. All 
this was to be done by means of codes of fair competition drawn up for 
each industry by its representatives in close collaboration with govern- 
ment officials. Once adopted and signed by the president these regula- 
tions were to have the force of law mandatory upon their respective 
industries and enforceable by criminal and civil procedures. The Supreme 


27 Harvey Walker: Law Making in the United States (New York, 1934), pp. 46 15. 
76 Harold W. Stoke: “Executive Leadership and the Growth of Propaganda. 
American Political Science Review (1941), 35:490-500. 
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Court eventually held such regulations to be not only beyond the presi- 
dent’s power, but beyond even the power of Congress. For example, 
President Roosevelt had before him the clause of the National Recovery 
Act of 1933 stating: “The President is authorized to prohibit the transpor- 
tation in interstate and foreign commerce of petroleum . . . produced or 
withdrawn from storage in excess of the amount permitted by any state 
law... .” But when President Franklin Roosevelt acted on this apparent 
authorization by prohibiting such transportation of petroleum, the Su- 
preme Court held the act of the president as well as the provision of the 
statute to be invalid as an unconstitutional redelegation by Congress of 
its power to regulate commerce. *® Likewise the Codes made under the 
National Recovery Act were held to be unconstitutional redelegations of 
Congress’s legislative power. Congress must define standards and pro- 
scribe definite policy under which the ordinance power is to be exercised 
by the executive. 


IMPROVING RELATIONS BETWEEN EXECUTIVE 
AND CONGRESS 


The Problem of Integrating the Executive and Legislative 
Departments 


The problem of co-ordinating the legislative and executive branches of 
the Federal government has been aggravated by the fact that usage has 
intensified a separation that the Constitution only implied. The usage 
started when the first Congress required Secretary of the Treasury Alex- 
ander Hamilton to make his reports in writing instead of orally, which 
he was ready and eager to do. The consequences of this persistent practice 
of excluding cabinet members from appearance in Congress are today 
quite as Joseph Story described them over a century ago: “The Executive 
is compelled to resort to secret and unseen influences, to private inter- 
views, and private arrangements, to accomplish his own appropriate pur- 
poses instead of proposing and sustaining his own duties and measures by 
a bold and manly appeal to the nation in the face of its representatives.” 2 
Three-quarters of a century ago James A. Garfield, after a long service 
in the House of Representatives, declared: “It would be far better for 
both departments if members of the Cabinet were permitted to sit in 
Congress and participate in the debates or measures relating to their 
several departments—but, of course, without a vote. This would tend to 
secure the ablest men for the chief executive offices; it would bring the 
policy of the administration into the fullest publicity by giving both 
parties ample opportunity for criticism and defense.” *4 

29 Panama Refining Co. v. Ryan, 293 U.S. 386 (1935). 

30 Joseph Story: Exposition of the Constitution of the United States (New York, 


1840), p. 96. 
31 J. - Garfield: “A Century of Congress.” Atlantic Monthly (1877). 
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The Cult of Parliamentary Government 


Two years after Garfield’s recommendation, young Woodrow Wilson pro- 
posed giving “the members of the Cabinet seats in Congress, with the 
privilege of the initiative in legislation.” In 1893 he urged that President 
Cleveland “now assume the role of prime minister with the Cabinet as the 
agency of coordination to accomplish the popular will.” Wilson’s fertile 
imagination read into the Constitution’s provision for the president’s 
message to Congress the potentiality of the role of a prime minister. Fate 
decreed in due time that he should be cast for the part. In office he sought 
in very truth to be a prime minister. Thus he stressed his function as the 
leader of his party, addressed Congress in person, and promoted and car- 
ried out a program of notable legislation. When he faced possible defeat 
on the proposed repeal of the exemption of American vessels from pay- 
ment of Panama Canal tolls he declared: “In case of failure of this matter 
I shall go to the country after my resignation is tendered.” He also con- 
sidered resignation if the McLenmore Resolution warning Americans 
against traveling on armed vessels of belligerents were not defeated. His 
ill-fated appeal for the election of a Democratic Congress in 1918 was 
again in the pattern of the ministerial system. President Wilson learned 
eventually that such a system does not conform to American traditions and 
apparently cannot be institutionalized in the American setting. ** 


Recent Proposals to Adopt a Parliamentary System 


Every prolonged deadlock of president and Congress revives discussion 
of some institutional procedure for breaking the impasse. The Democratic- 
Republican anti-administration bloc that brought New Deal legislation to 
a stand-still and plagued President Truman even more than President 
Roosevelt induced insistent proposals for the adoption of the parliamen- 
tary practice of an appeal to the country by a new election. When the con- 
gressional elections of 1946 confronted Democratic President Truman with 
a decisively Republican Congress, Senator Fullbright even proposed that 
President Truman resign after appointing as Secretary of State a Republi- 
can who would then succeed him. Senator Fullbright prepared a proposed 
constitutional amendment providing that Congress, by concurrent resolu- 

*2 Wilfred E. Binkley: President and Congress, chap. XI. The following passage 
from President Wilson’s 1918 appeal for the election of a Democratic Congress dis- 
tinctly implies his conception of the presidency as a premiership: “If you have ap- 
proved of my leadership and wish me to continue to be your unembarrassed spokes- 
man in affairs at home and abroad, I earnestly beg that you will express yourselves 
unmistakably to that effect by returning a Democratic majority to both the Senate 
and the House of Representatives. I am your servant and will accept your judgment 
without cavil, but my power to administer the great trust assigned me by the Consti- 
tution would be seriously impaired should your judgment be adverse, and I must 
frankly tell you so because so many critical issues depend upon your verdict.” —Joseph 
P. Tumulty, Woodrow Wilson as | Knew Him (New York, 1921), p- 331. The Amer- 
ican clectorate appeared to resent the appeal and a Republican Congress was elected 
although many other factors doubtless contributed to that event. 
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tion, or the president by executive order, may order a new election of 
president and Congress and the terms of incumbents of these offices would 
end forty days after such elections. The terms of president, senators, and 
representatives in Congress would be six years unless interrupted by prior 
election. The purpose of the proposed amendment would be to break a 
deadlock between president and Congress by an election which, it is pre- 
sumed, would give the nation an executive and legislature in harmony on 
the pending issue. There is no certainty, however, that such an election 
would not give the nation a president of one party and a Congress of an- 
other as has happened more than once and could easily have happened in 
1916 and 1948, Different parties could even obtain majorities in Senate and 
House. 


The Parliamentary System, A Product of British Society 


Those who propose the adoption of a parliamentary system or its adapta- 
tion to American government are prone to ignore the historical evolution 
and even the practical operation of the British system. It was by no manner 
of means a product of deliberate planning, but was instead a resultant of 
Britain’s own peculiar society groping through the centuries for day-to- 
adjustments to problems of government. Out of innumerable unplanned 
episodes and accidents the British parliamentary system emerged and de- 
veloped. Whenever transplanted to lands outside the British Common- 
wealth of Nations the system has behaved as an exotic plant and become 
something quite different from the British model—that is, when it has even 
survived. This does not signify that the parliamentary system would not 
work in the United States but rather that its behavior would be un- 


predictable. 


American Government, A Product of American Experience 


The American system of separated powers is no less an outgrowth of Ameri- 
can society and environment than the British parliamentary system is of 
another society and environment. Our Federal government is by no means 
an artificial product of the framers of the Constitution. It, too, is the result 
of innumerable fortuitous, practical adjustments devised during three and 
a half centuries of governmental experience in the American environment. 
Such is the complexity of our society that a resort to a forced settlement of 
its major issues by the simple majorities implicit in a “hair trigger” parlia- 
mentary system might prove socially explosive. One of the keenest of the 
early American political thinkers perceived the peculiar problem of na- 
tional government in the United States. If unchecked numerical majorities 
are always to prevail, then sectional, economic, or other minorities are 
defenseless. John C. Calhoun saw the remedy as the “concurrent majority” 
of several interest each capable of vetoing the other. At one time he even 
proposed two presidents, a northern and a southern, one each with a veto 
over congressional legislation. In a way, the Federal government functions 
through a kind of system of concurrent majorities or potential vetoes of 
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Senate, House, and president. Usually the president exercises his veto as 
the representative of a set of interests somewhat different from that of the 
Senate or of the House. Deep-seated conflicts in American society are not 
likely to be resolved by a simple shift in the mechanism of government. In- 
deed it is these very conflicts in the society that determine the nature of 
the government rather than the nature of the government being responsible 
for the friction. E. P. Herring struck a keynote in his statement: “The con- 
cept of checks and balances can never lack meaning in a society of diver- 
gent interests.” 33 When Americans constitute a more homogeneous people 


than they now do they may find suggestions of a parliamentary system 
more acceptable. 


The Proposal of a Legislative-Executive Council 


The Federal government might well consider the adoption of a Legislative- 
Executive Council. In the Federal government it might consist of con- 
gressional leaders and members of the president’s cabinet. It could readily 
be created by joint resolution of the two houses and an executive order of 
the president. Its membership probably ought to consist of the vice-presi- 
dent, the speaker, the majority party floor leaders of the two houses, chair- 
men of major committees, and perhaps designated members of the presi- 
dent’s cabinet. Meetings should be held regularly for consideration of the 
formulation and carrying out of national policy. This council might so 
function as to be held responsible for setting up the legislative program in 
consultation with the president. If different parties controlled Senate and 
House the council would, of course, be bi-partisan. *4 “The penalties for 
excluding Congress from the national council are high,” says Roland Young. 
“Their exclusion means a continuance of the localisms which are so often 
a predominant characteristic of congressional behavior. When Congress 
feels ignored it often retaliates irrationally, by sulking, by refusing to pass 
needed legislation, and by passing ill-advised legislation. When Congress is 
nettled, it is well to treat her like a desperate woman and walk the other 
way.”35 


The Proposal of the Question Hour in Congress 
In the British parliamentary system a daily period is set aside when Mem- 
bers of Parliament may put questions to the ministers on matters pertain- 
ing to their respective departments. Thus in the most direct manner infor- 
mation as to administration may be solicited. Congress, on the contrary, 
now obtains its corresponding information by methods characterized by 
an awkward formality due to the extremes to which congressional custom 
or usage has, in practice, carried the dogma of the separation of powers. 
For example, Congress may pass resolutions of inquiry directed to depart- 


84. P. Herring: Presidential Leadership, p. 14. 
“4 George B. Galloway: Congress at the Cross Roads (New York, 1946), pp- 120, 
11 


** Roland Young: This is Congress (New York, 1946), p. 257. 
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ment heads. Hearings may be conducted by congressional committees that 
consume the time of busy administrators. Too often these investigations 
are not held jointly by both houses. Departmental information may be 
obtained by personal interviews or by correspondence of congressmen 
with administrative officials. Recent presidents have held weekly confer- 
ences at the White House with leaders of the Senate and House. The sub- 
stitution of a question hour, modeled after the British practice, to take the 
place of the circumlocution of prevailing American practices has been pro- 
posed by Representative Kefauver and Senator Fullbright. If the practice 
is adopted it has been suggested that the questioning should be held fre- 
quently before joint sessions of the two houses; that cabinet officers be 
questioned at intervals in rotation; that time be divided equally between 
Senate and House and between Republicans and Democrats; that ques- 
tions and answers be printed in the Congressional Record; that the 
privilege of postponing answers be given; that questions deal with broad 
matters of departmental policy, and that questions be addressed to the 
president and assigned by him to the appropriate executive officer for 
answering. °° 


36 George B. Galloway: Congress at the Crossroads, pp. 215-19; J. W. Fullbright: 
“The Legislator.” Vital Speeches, May 15, 1946. 
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CHAPTER XVII 


THE ADMINISTRATION OF NATIONAL AFFAIRS 
& 


N OuR analysis of the texture of American government we have already 
seen that the term “executive” embraces a wide assortment of functions. 
Among these functions perhaps none so frequently touches the daily 
life of the citizens as that of administration. The administrative branch 
must apply the policies predetermined by Congress and enforce the court 
orders from the Federal judiciary. From the very size of the administrative 
branch also we obtain some conception of its importance as one of the 
component parts of government. In the national legislature there are but 
531 law-makers aided by a staff of a few thousand secretaries, clerks, and 
research assistants. Serving our Federal courts are about 300 judges as- 
sisted by a much smaller force of employees than that which aids Congress. 
The total for the administrative branch, however, hovers around 2,000,000 
employees and it is largely their work that carries government into effect. 
The propelling drive in the administration of national affairs is pro- 
vided by the president. By constitutional authority and in practice the chief 
executive heads the administrative branch. He is, in a word, the “boss” of 
this vast sprawling division of the Federal government whose activities 
have such a vital bearing on the everyday life of our community. 


ESTABLISHING A STRONG EXECUTIVE 


Although there was an ingrained distrust of executive power at the time the 
Constitution was drafted, fortunately some of this prejudice was diluted 
by the ideas and forceful character of Alexander Hamilton. One of the prin- 
cipal contributions of the Founding Fathers, therefore, was the establish- 
ment of a potent chief executive. 


Hamilton’s Views on Administration 


A paramount need of government as envisaged by Alexander Hamilton 
was an “energetic Executive” endowed with broad powers to direct the 
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affairs of state with dispatch and efficiency. 1 “We may safely pronounce,” 
he wrote in 1788, “that the true test of a good government is its aptitude 
and tendency to produce a good administration.” ? Under the Hamilton 
concept, whatever merit a government might have in theory, if in practice 
it resulted in poor administration it was a bad government. The quin- 
tessence of Hamilton’s views on administration may be reduced to three 
main propositions: First, he believed in national supremacy and he felt 
that this primary objective could best be achieved through a unified admin- 
istrative system. Second, he looked to the leadership of the administration 
to furnish the kind of development and expansion necessary for this branch 
of government. Finally, and certainly a very radical proposition for his 
time, he conceived the guidance of public policy and social development 
to be a responsibility of administration. * 


THE PRESIDENT AND CABINET 


In the structural development of the administrative branch under the 
under the president, the cabinet made an early appearance. No provision 
was made for a cabinet in the Constitution. This institution was formed in 
the crucible of experience. As Congress created departments to assist the 
president in executing policy, the chief executive began to have dealings 
with the heads of these departments. At first, Washington carried on rela- 
tions with his department heads individually and solicited their advice 
either in writing or by personal consultation. But as the problems of ad- 
ministration became more formidable the device of a collective meeting of 
department heads with the president was adopted. Since 1793 the term 
“cabinet” came to be applied to these joint meetings of the chief executive 
with his department heads. The cabinet, of course, is simply an advisory 
body and generally speaking has not had appreciable influence over 
administration. 

In reality, as Lord Bryce has commented, “there is in the government 
of the United States no such thing as a cabinet in the English sense of the 
term.” The American cabinet member is not ordinarily chosen because of 
his influence in the legislative branch, and the cabinet in this country does 
not possess what one British observer describes as “legislative sovereignty.” 
The important ministers in Great Britain always have seats in Parliament; 
cabinet members in the United States, in contrast, are not members of 
Congress and the cabinet does not provide legislative leadership. 

The extent of the cabinet’s influence over policy in both legislative 
and administrative matters is entirely up to the president. Some presidents 
have looked to their cabinets for a great deal of guidance, but by and large 
the cabinet has not been a vigorous policy-making institution. Cabinet 


1 The Federalist, No. 70. 

2 The Federalist, No. 68. 

3 See Lynton K. Caldwell: The Administrative Theories of Hamilton and Jefferson 
(Chicago, 1944), p. 231. This volumes presents an able discussion of the comparative 
views of Hamilton and Jefferson on administration. 
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meetings are held regularly and emergency sessions are not uncommon, yet 
the tangible contributions of these gatherings to administrative leadership 
and coordination are negligible. 

During cabinet meetings, members are ranked according to preced- 
ence—those representing the oldest departments being seated closest to 
the president. The chief executive observes the same precedence in solicit- 
ing their opinions. Votes are sometimes taken, but the consensus of 
former cabinet members seems to be that at cabinet meetings little is 
done to reach agreement upon policies of general concern. Furthermore, 
even when a vote is taken, the president is under no compulsion to be gov- 
erned by it. This is sometimes illustrated by the oft-quoted story about 
Lincoln, who wound up a cabinet discussion, during which he had been 
solidly opposed by all members, with the remark: “Seven nays, one aye, 
the ayes have it.” 

Given our presidential form of government the president must rule 
with a firm hand over his cabinet—a feat which sometimes appears to be a 
simpler matter for the chief executive than it actually is. Although the pres- 
ident nominates members of his cabinet, various pressures are brought to 
bear to influence his selections. Once in office all cabinet members have 
important friends in the party, in Congress, and perhaps among various 
interest groups in the country. This circumstance accounts for Washing- 
ton’s adage—a president’s cabinet members are his worst enemies. Thus 
cabinet members are not without means of exerting a potent influence of 
their own should a disagreement on policy occur within the president’s 
official administrative family. For this reason the president must maneuver 
his cabinet members occasionally, in some cases bestowing certain respon- 
sibilities and favors, in other cases gently managing to decrease their in- 
fluence in the administration. Franklin Roosevelt was exceedingly adept 
in such matters. When he by-passed his Secretary of State and used his 
personal adviser Harry Hopkins as a negotiator he did so adroitly, and he 
often utilized similar procedures on labor problems while Frances Perkins 
was Secretary of Labor. But in shuffing cabinet members about, the presi- 
dent must move warily to avoid stirring up unwelcome dissension, for a 
cabinet member who is chafed in the process may give a lot of trouble. 

Where difference of opinion between a cabinet member and the presi- 
dent ripens to the point of an open break, the conventional procedure calls 
for the voluntary submission of the secretary's resignation. But the chief 
executive may demand a resignation, as President Truman did of Secretary 
of Commerce Henry Wallace in the summer of 1946 following a much- 
publicized altercation over foreign policy. The only instance of mass resig- 
nation occurred in 1841 when almost the entire cabinet resigned after Vice- 
President Tyler succeeded William Henry Harrison. In this case, however, 
the action was a political protest; Harrison’s cabinet represented the Clay 
Whigs while Tyler belonged to the other Whig faction. Perhaps the 
most dramatic cabinet quarrel was the one we discussed earlier in connec- 
tion with the president’s removal power, in which President Johnson’s 
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attempt to dismiss Secretary of War Stanton led to impeachment proceed- 
ings against the chief executive. A more recent example of serious disagree- 
ment between the cabinet and president took place early in 1946 when 
Secretary of the Interior Harold L. Ickes, the last member of Franklin 
Roosevelt’s original cabinet, resigned from President Truman’s cabinet 
with the caustic statement that he did not care to “commit perjury for the 
sake of the party.” But dramatic cabinet-president disputes have been rela- 
tively few and have done virtually nothing in the long run to strengthen 
the position of the cabinet in administrative affairs. 

A few pregnant suggestions have been advanced for making the cab- 
inet a more potent arm of administration. One view holds that the cabinet 
could be transformed into a vigorous institution simply by making the 
proper appointments. “A good cabinet,” commented Harold Laski, “ought 
to be a place where the large outlines of policy can be hammered out in 
common, where the essential strategy is decided upon, where the President 
knows that he will hear, both in affirmation and in doubt, even in negation, 
most of what can be said about the direction he proposes to follow.” A 
cabinet functioning in this spirit could indeed stimulate administrative 
leadership, but thus far the cabinet has fallen short of such an ideal. 


THE PRESIDENT AND THE DEPARTMENTS 


With the cabinet as a unit having little influence upon the administration 
of the departments it is all the more evident that the real propulsion in 
executive leadership must be supplied by the president himself. Several 
factors contributed to Hamilton’s plan to energize the executive—to 
strengthen the president's leadership in administration. Basic to this de- 
velopment, of course, was the Constitution which endowed the chief execu- 
tive with the “capacity of initiative” in matters relating to administration. 
The president was given the power to nominate important officials; he had 
the authority to receive diplomatic representatives from foreign countries 
and the implied power to conduct our foreign relations; he had the respon- 
sibility of seeing that the laws of Congress were enforced; and interpreted 
broadly “he was the legatee of whatever the [Constitutional] Convention, 
Congress, and later generations would agree to read into the phrase, ‘the 
executive power’.” + But besides the Constitution, the favorable auspices 
under which the presidential office developed in the formative years were 
of no little significance. 

Much of the character of the presidential office might turn on the per- 
sonality and leadership qualities of its first occupant and in this respect the 
infant Republic was most fortunate. To the chief executive's office George 
Washington brought a wealth of experience which he combined with a 
soundness of judgment that won wide respect and confidence. Inspired by 
the example which Washington set and maintaining an abiding faith in the 
integrity and ability of this remarkable personality during the critical first 

+See Leonard D. White: The Federalists (New York, 1948), p. 16. 
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years that he piloted the government of the United States, Congress passed 
many measures to strengthen the presidential hand in administrative mat- 
ters. In building up the independence of the executive branch, Congress 
placed the bulk of administrative authority in the chief executive and they 
further increased his control over administration by putting him in a posi- 
tion to direct the work of every subordinate officer of the government. 
Under such conditions, the centralization of administrative control in the 
presidential office moved off to a brisk start and while in the interven- 
ing years Congress has occasionally felt disposed to tamper with the chief 
executive’s directive authority over administration, the course of events has 
continued to enlarge his leadership in this area. 


Establishing the Departments 


The architects of the Constitution were not much concerned with the or- 
ganization of the executive branch other than the office of the president. No 
specific provisions for separate branches of administration were embodied 
in the Constitution. Mention is made in the Constitution of departments to 
deal with foreign relations, the military forces, and fiscal affairs, but it was 
evidently assumed that Congress would provide for additional depart- 
ments as the need arose. This conclusion is supported by clauses in the 
Constitution which authorize the president to require opinions in writing 
from the principal officers “in each of the executive Departments,” and 
empower Congress to delegate to the “heads of Departments” the power 
to appoint “inferior officers.” As a consequence of this arrangement the 
power either to create new executive departments or abolish old ones is 
completely in the hands of Congress. However, Congress may authorize 
the president to make changes such as combining executive agencies and 
has done so on several occasions. 

Until the establishment of the Civil Service Commission in 1883, the 
policy of Congress was to keep practically all Federal administrative opera- 
tions under separate departments. From the original three with which the 
government started in 1789 (State, War and Treasury ), the number of de- 
partments gradually increased to ten in 1912, and since 1947, with the re- 
organization of the War and Navy Departments under a single Department 
of National Defense, there have been nine. * Since Washington’s adminis- 
tration the heads of the Federal departments, with the exception of the 
attorney general and the postmaster general, have been known as 
secretaries.” 


The Department Heads 


A significant factor in our national administrative system is that one of the 
functions of departmental heads is to carry out, through the permanent 


* An excellent account of the evolution of departmental growth is given in Lloyd 
M. Short: The Development of the National Administrative Organization in the United 
States (Baltimore, 1923). 
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administrative machinery which they direct, the policies of the victorious 
political party. The secretary of a department is not inert politically; he is, 
generally speaking, appointed because of his partisanship and he is ex- 
pected to inject the policies of his party and president into his handling of 
the administrative affairs of the department he heads. It is desirable, of 
course, that the policies of the president and his departmental heads set the 
tone of administrative policy for this is a part of representative government. 
Nonetheless, the fact that departmental heads are temporary political ap- 
pointees presents certain problems to administration. The continuity of the 
permanent administrative machinery of government must continue un- 
broken—it must not break down quadrennially despite a change in de- 
partmental heads and policy. But while the permanent machinery must be 
able to weather shifts in personnel and policy without having its operating 
efficiency seriously impaired, it must also be flexible enough to respond to 
political oscillations. All this is not made easier by the fact that depart- 
mental heads are frequently appointed who have little capacity for admin- 
istrative leadership and who are sometimes incredibly lacking in ability 
either to influence policy or to give forceful direction to departmental 
affairs. 

Nominations for these posts are made by the president and confirmed 
by the Senate. With few exceptions the nominations are partisan matters. 
Herbert Hoover named a Democrat, William D. Mitchell, as his attorney 
general, and Franklin Roosevelt nominated Republicans Henry L. Stimson 
and Frank Knox as secretaries of the War and Navy Departments. When 
a president does reach outside of his own party to nominate a departmental 
head, the person he selects may be a political maverick who is not on the 
best of terms with his own party, or he may be designated at a time of 
serious emergency as a gesture of national political unity. The latter reason 
had a good deal to do with the appointments of Messrs. Stimson and Knox 
in 1940 when President Roosevelt was striving to win Republican support 
for his foreign policies and attempting to create an impression abroad that 
the United States was not hopelessly torn with internal dissension over the 
isolationist issue. Most nominations for departmental heads, however, go to 
persons of the president's political faith, and any chief executive who in 
selecting his key administrative officials took an intransigent position 
against this partisan principle would seriously jeopardize his leadership. 

It cannot be emphasized too strongly that partisanship in appointing 
departmental heads is not a sinister evil. Partisanship is essential to the 
operation of government. If the president is to compose and execute policy 
it follows that the leading administrative officials who are to assist him 
should share his views on the fundamental objectives he seeks to accom- 
plish. This does not mean that the president should surround himself with 
“yes” men as departmental heads, for independence of judgment is highly 
desirable and may provide stimulating ideas which are most helpful to the 
president in guiding his administration. But agreement between a prest- 
dent and his departmental heads upon the common objectives in policy is 
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extremely important for sound administration; for this reason partisanship 
cannot be lightly dismissed in making appointments. 

The difficulty in making department-head appointments is not that 
partisanship cuts down the field from which the president may make nom- 
inations, but that in drawing from the field of partisan entrants the best- 
qualified persons are not always chosen. Long and faithful service to the 
party is often a criterion for appointment, and liberal contributions to the 
party’s campaign funds are not exactly a handicap, although the latter 
qualification is probably more common in appointments to ambassador- 
ships. Customarily the office of postmaster general goes to the person who 
is national chairman of the president’s political party, and it is assumed 
that along with handling the duties of his department he will also function 
as a sort of potentate on all questions of patronage and do his best to kindle 
party enthusiasm. Thus in canvassing the field for departmental heads 
many factors operate to interfere with the selection of the partisan with 
the most outstanding qualifications. Despite this condition, however, the 
heads of executive departments are frequently persons with a talent for 
administrative leadership, and a number have made distinguished records. 


ORGANIZING THE DEPARTMENTS 


In studying the institutions of government it is often helpful to eject de- 
scriptive minutiae momentarily from our minds and ask ourselves an ele- 
mental question: What is government trying to accomplish? What are the 
ends it seeks and what are the alternatives for attaining them? In establish- 
ing a national legislature the purpose is to set up a representative body 
which will transpose the individual desires of the many into a single na- 
tional policy. In creating an executive branch the purpose is to carry out 
public policy. How can public policy best be carried out? For one thing, 
to execute policy someone needs to be in overall command and this direc- 
tion as we have noted is supplied by the president. But the administrative 
branch of government in the United States is a gigantic task force. How is 
it to be organized so that the chief executive may supply competent direc- 
tion and keep it operating smoothly? The answer to this question, of course, 
holds one of the most crucial problems for government and leads us to 
examine the organization of the administrative structures designed to 
execute public policy in the United States. Of the three most commonly 
employed—department, government corporation, and independent com- 
mission—the erection of a working departmental structure, as we have 
seen, was first in time, and since the department is the basic unit of our 
national administrative framework we may begin our investigation of forms 
of organization with this agency. 


The Basis of Departmental Organization 


Several alternative methods may be followed in organizing the subordinate 
administrative units within the departmental structure. Professor Wallace 
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lists four major concepts of organization that are commonly used in the 
process of departmentalization: (1) function; (2) work processes; (3) cli- 
entele; and (4) territory. ° At first glance the subdivision of departments 
upon the basis of any one of these four categories would appear to be quite 
simple. Actually it is not. The functional principle—which is most often 
used in departmental organization—is usually thought of as an attempt to 
group subordinate agencies under a department whose work is dedicated 
to similar or common objectives. In large part the Departments of State, 
Post Office, Agriculture, Labor, Treasury, and Defense are based upon this 
principle. In describing the internal organization of departments the limi- 
tations of the functional principle are not hard to perceive. Both the De- 
partments of Agriculture and Interior are concerned with the conservation 
of natural resources, hence in any subdivision of the work of these depart- 
ments subordinate units in either of them may be concerned with the “solu- 
tion of the same or similar problems.” In the handling of our foreign 
relations similar overlapping may be observed in certain subordinate units 
of the State, Commerce, and Agriculture Departments. Thus it is a com- 
mon occurrence for the subordinate units of different departments to be 
engaged in work which is the same or closely related despite the general 
functional principle which is applied in organizing most of the departments. 

The organization of a department on a “work processes” basis could be 
guided either by personnel or equipment. A single department, for ex- 
ample, might be staffed by personnel recruited from one profession. No 
department in the Federal government is organized wholly on the basis of 
work processes, but several have been partly subdivided on this principle. 
Cases in point are the Bureau of Entomology and Plant Quarantine and the 
Bureau of Agricultural and Industrial Chemistry both located in the De- 
partment of Agriculture. A third alternative in organizing a department— 
the clientele basis—is illustrated by such agencies as the Children’s Bureau 
under the Department of Labor, the Office of Indian Affairs in the Depart- 
ment of Interior, and the Immigration and Naturalization Service located 
in the Department of Justice. The last of the four suggested alternatives for 
departmental organization—the territorial basis—is frequently used in the 
Federal government. The field services found among several departments 
are organized on a geographic basis and in the State Department such 
examples might be cited as the Division of Central European Affairs, the 
Division of Western European Affairs, the Office of Far Eastern Affairs, 
and the Office of Near Eastern and African Affairs. 

The salient fact to be gleaned from this discussion of possible alterna- 
tives in organizing the departmental substructure is that each of them may 
be peculiarly suited to a particular kind of work. Yet subdividing depart- 
ments according to any one of these methods cannot be expected to 
produce a result where the subordinate units of one department will be 
working toward exclusive objectives in which similar agencies of other 
departments have no interest. The simple truth is that the work of a single 

6 Schuyler Wallace: Federal Departmentalization (New York, 1941), p. 91. 
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department cannot be compartmentalized in so monopolistic a fashion that 
no other departments will have occasion to trespass upon some phase of it. 
Often several departments are working on objectives that are similar or 
vitally linked and no amount of organizational juggling can avert this con- 
dition, nor is it desirable to avert it. The execution of policy imposes exact- 
ing demands upon the administrative branch of government and as the 
complexity of our civilization increases and we grow more interdependent 
the tasks of administration become more interconnected. Thus the solution 
of a given problem may not rest upon the work of one agency; it may re- 
quire the attention of several, all of which are converging their efforts to- 
ward the solution of a common problem though their approaches may be 
quite different. , 


The Pattern of Departmental Organization 


In the administrative arrangements of most of the departments the second 
ranking official is the under-secretary who is the deputy of the depart- 
mental head and like his superior is a political appointee. There are no 
permanent under-secretaries comparable to those serving in the British 
ministries. Each department also has several assistant secretaries who again 
are usually political appointees with uncertain tenure. Customarily, the 
departments are divided and subdivided into subordinate units such as 
bureaus, divisions, offices, and services. The terms describing these sub- 
divisions are not standardized, however; hence their application tends to 
be confusing. 


The Bureau 


Perhaps the most important administrative cog in the department is the 
bureau. A bureau is essentially an operating unit designed to execute one 
specific task or a number of related tasks. The Bureau of Census is an ex- 
ample of an agency with a highly specialized responsibility. Each bureau is 
headed by a chief or a director whose duties compare with those of any 
executive. 

In grasping the significance of the bureau as an instrument for the 
execution of policy we again need to remind ourselves that government 
has undertaken huge services and that to run these services the politically 
responsible department heads must rely upon the sub-chiefs—the bureau 
heads—to manage problems of considerable magnitude. It is imperative 
that the chain of management running from the department head be linked 
to the operating units such as the bureaus, divisions, and offices; and the 
position of bureau chiefs in this “line of command” is a critical one. 7 Many 
of the bureau chiefs or directors are permanent officials who entered the 
government service under the civil service merit system and who in most 
cases advanced to their positions by promotion. Bureau chiefs are seldom 


7 Arthur W. Macmahon and John D. Millett: Federal Administrators (New York, 
1939), p. 307. 
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recruited by examination at that level, the normal course being to reach 
the post by successive promotions. ® 


Sub-bureau Units 


Beneath the bureau, departmental organization is ordinarily subdivided by 
units known as divisions and these in turn are further fractionalized into 
sections. Division chiefs have broad administrative responsibilities and 
politically responsible department heads are heavily dependent upon divi- 
sion chiefs as well as upon bureau chiefs for conducting the various opera- 
tions of the department. 

As observed above, no hard and fast rule is followed in sub-departmen- 
tal nomenclature and this introduces an element of uncertainty in judging 
the importance of one departmental sub-division against that of another. 
This difficulty is well illustrated by use of the titles “bureau” and “office.” 
Both terms are employed to denote significant services within departments, 
yet there is no clear distinction between a bureau and an office. The fact 
that the titles are not always interchangeable from department to depart- 
ment, however, is unimportant. What does matter, is that the heads of the 
sub-units of a department—offices, bureaus, divisions, sections, or whatever 
they may be called—hold critical positions and constitute the executive 
corps that keeps the wheels of administrative services turning year in and 
year out irrespective of changes in the politically responsible departmental 
heads. 


The Field Services 


By and large the main work of government is done not in Washington but 
outside of the nation’s capitol where the people who are served reside and 
where the industries which are regulated and controlled are located. Thus 
it is necessary for government to maintain extensive field services to carry 
on its work and it is usual for a bureau to have a home office located in 
Washington and several field offices scattered throughout the country. g 

In most cases the headquarters—the home office of a department, 
bureau or other administrative unit—is policy making. Here the general 
lines of policy are drawn and then transmitted for the guidance of oper- 
ating agencies in the field. Any number of examples might be cited to illus- 
trate this division of work. The Bureau of Immigration and Naturalization 
Service conducts the bulk of its work—admitting and naturalizing immi- 
grants—outside of Washington, the home office functioning as a policy 
maker and supervisor. A field office is generally an operating agency which 
may be performing many special functions. The post office of our own city 
or town is in reality a field office which serves all of us, while the field offices 
of agencies such as the Bureau of Mines or the Children’s Bureau devote 
their energies to a special subject or a special clientele. 





8 Ibid., p. 318. 


’See Earl G. Latham: “Executive Management and the Federal Service.” Public 
Administration Review (1945). 5: 16-27. 
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Field offices are found most frequently in major metropolitan areas 
such as Chicago, San Francisco, Atlanta, and New York, but many are lo- 
cated in smaller cities, and those engaged in scientific research are often 
locatéd in rather remote areas. “Approximately 92 percent of the federal 
population,” writes Professor Latham, “is to be found in the field, not in 
agency headquarters. Although headquarters organizations have their 
appointment calendars well-filled, it is the field people of the Federal 
agencies who meet the general public and impress it with the quality of 
service rendered or the fairness of the controls exercised. It is in the field 
also, that the Federal government can acquire a bad reputation for poor 
performance in both service and regulatory functions.” !° Thus the field 
services embrace tremendous undertakings. Perhaps too often we tend to 
visualize only Washington, D.C., as the bulging center for government 
employees; we need to keep in mind that government also “employs and 
keeps in the field, lighthouse keepers, forest rangers, county agents, 
teachers, preachers, clerks, clerks, and more clerks.” 11 


THE GOVERNMENT CORPORATION 


In addition to the traditional unit of Federal administration, the depart- 
ment with its bureaus, divisions, and field services, another institution 
markedly different—the government corporation—is used to perform cer- 
tain types of functions for executing the policy laid down by Congress. 
The government corporation is a form of organization that has borrowed 
many characteristics from its counterpart in the business world. In effect, 
it is “a product of the cross-fertilization of government with business” 
which was advanced as a specialized form of administrative mechanism 
to perform functions somewhat out of the usual range of departmental ac- 
tivities. 1? The most important characteristics of the government corpora- 
tion in its pre-1945 form were freedom from annual appropriation contro] 
and the right to use earnings without appropriation by Congress. 1 

As originally conceived, the government corporation was thought of 
as an institution that would not only be independent of Congress but would 
also possess some degree of autonomy with regard to the executive branch 
of the government. Broadly stated, of course, the general idea of the gov- 
ernment corporation is that it is an agency engaged in the control and 
operation of an economic enterprise but, not all government corporations 
conduct economic enterprises. Moreover, some economic enterprises are 
conducted by the Federal government through a non-corporate agency, 
such as the Post Office. 

Except for two early government corporations, the Bank of North 


10 Earl G. Latham: The Federal Field Service (Chicago, 1947), p. 1. 

11 Tbid., p. 4. 

12C, Herman Pritchett: “The Paradox of the Government Corporation.” Public 
Administration Review (1941), 1:381. 

13For a careful analysis of the government corporation see John McDiarmid: 
Government Corporations and Federal Funds (Chicago, 1938). 
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America, chartered by the Continental Congress in 1781, and the Bank of 
the United States, which received its charter from Congress in 1791, this 
device was little used until World War I, when several government corpo- 
rations were set up. These included the Emergency Fleet Corporation and 
the United States Housing Corporation. With the exception of twelve Fed- 
eral land banks authorized by Congress in 1916, and twelve Federal inter- 
mediate credit banks provided for in 1923, the government corporation did 
not again come into wide use until the Great Depression was in full swing. 

In 1932, confidence in the government corporation as an emergency 
device was reaffirmed with the establishment of the Reconstruction Fi- 
nance Corporation, and during the initial years of Franklin Roosevelt's 
administration this type of government institution made rapid headway. 
Among the better known agencies that were established during these years 
were the Tennessee Valley Authority, Home Owners’ Loan Corporation, 
and the Federal Deposit Insurance Corporation. Once again, as a result of 
the emergency precipitated by World War II, a large number of temporary 
government corporations sprang into existence. These included the Rubber 
Reserve Company, Defense Plant Corporation, and Defense Supplies Cor- 
poration. The exact number of government corporations is at times some- 
what difficult to determine, but the popularity of the institution is revealed 
in the Report of the President’s Committee on Administrative Manage- 
ment. This listed ninety-three that were existing in 1936. In June, 1945, 
the General Accounting Office recognized some sixty government cor- 
porations. ** 

Government corporations are owned by the government and they have 
authority to borrow money, to buy and sell, and to accumulate profits. 
Ordinarily they are headed by a board of directors that may perform gen- 
eral executive duties or determine the policies and entrust the administra- 
tive management to an executive officer. Certain advantages are claimed 
for the government corporation as an organization. One is that the estab- 
lishment of a government corporation stimulates managerial ingenuity 
and provides incentives that are not to be found in the regular bureaucratic 
hierarchy of ten executive departments. Greater flexibility is also found in 
the organization of government corporations because their policies are not 
so precisely fenced in by congressional statute. 

At the moment, a fair evaluation of the government corporation and 
the determination of its proper relation to the Federal administrative sys- 
tem posits several provocative questions, some of which go to the root of 
our social thinking on the function of government. Government corpora- 
tions are, as Professor White notes, “creatures of emergency, war, and 
depression . . .” 1° But the problems which many of the government cor- 

14 Report, President’s Committee on Administrative Management (Washington, 
D.C., 1937), p. 305. For an official list see General Accounting Office, Reference Man- 
ual of Government Corporations (Washington, D.C., 1945), 79th Cong. Ist sess. 
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porations were created to cope with have not yet showed signs of fading 
into complete obscurity. Moreover, the measurable benefits that have 
flowed from the work of government corporations like the Tennessee Val- 
ley Authority have strengthened the likelihood of continued government 
planning for welfare purposes. It is not the intention of this book to suggest 
where the lines of demarcation between private and government enterprise 
should fall. Decisions of this nature—whether the thesis of Professor 
Hayek’s Road to Serfdom (that government planning leads to totalitarian- 
ism) is correct or should be taken with a grain of salt—must be threshed out 
elsewhere. But it is not amiss to suggest that the idea of giving some com- 
pass to government planning in this country is as old as Alexander Hamil- 
ton; and, with the precedents for what economists call a “mixed economy” 
already well rooted, the probability is slight that long-range government 
planning will be abandoned. Because in this area the government corpora- 
tion has found its widest expression, its position within our administrative 
system raises important questions for the future. The flexibility and free- 
dom that several observers have cited as positive advantages of the govern- 
ment corporation have already been curtailed by recent legislation. Under 
the Government Corporation Control Act of 1945, the fiscal and financial 
operations of these agencies were brought within the purview of the 
Bureau of the Budget and the General Accounting Office, although for 
the most part they were not placed on the same plane as the ordinary de- 
partment, being distinguished among other factors by a different budgetary 
procedure. The same act also forbids the creation of any new corporation 
without specific authorization from Congress—a measure that choked off 
the practice of the president sometimes creating a corporation by execu- 
tive decree. !}© And, from another angle, the freedom of the government 
corporation to operate its personnel system independently was curtailed 
by the Ramspeck Act of 1940, which authorizes the president to extend the 
scope of the Civil Service Act. 17 Both moves, which have brought the cor- 
porations under closer financial supervision and pushed their personnel 
system under the mantle of civil service, have evoked sharp rejoinders from 
critics who believe that the success of the corporation is dependent upon 
the absence of irksome bureaucratic controls. '* Thus, the future of the 
corporation is far from settled, but its popularity for activities affected with 
a strong public interest speaks persuasively for its continuance in one form 
or another, though it will doubtless be gradually moved into closer focus 
with the entire Federal administration. 

* Corporations existing when the Act was passed that were originally organized in 
this fashion had to be dissolved by June 30, 1948. 

1754 Stat. 1211, 5 U.S.C.A., par. 63la, Novembcr 26, 1940. 


*8For specific recommendations, see Marshall E. Dimock: “These Government 
Corporations.” Harper's (1945), 190:569-76. 


356 A GRAMMAR OF AMERICAN POLITICS 


SUPPLEMENTARY READING 


Barnard, Chester I.: The Functions of the Executive. Cambridge, Mass., 1988. Chap- 
ter 17, 

Commission on Organization of the Executive Branch of the Government: Reports. 
Washington, D.C., 1949. 

Corwin, Edward S.: The President: Office and Powers. 3rd edition. New York, 1948. 

Gaus, John Merriam, White, Leonard D., and Dimock, Marshall E.: The Frontiers 
of Public Administration. Chicago, 1936. 

Gulick, Luther and Urwick, L.: Papers on the Science of Administration. New York, 
1937. 

Herring, E. P.: Presidential Leadership. New York, 1940. 

Laski, Harold J.: The American Presidency: An Interpretation. New York, 1940. 

Latham, Earl G.: The Federal Field Service. Chicago, 1947. 

Macmahon, Arthur W. and Millett, John D.: Federal Administrators. New York, 1989. 

McDiarmid, John: Government Corporations and Federal Funds. Chicago, 1938. 

Morstein Marx, Fritz, editor: Elements of Public Administration. New York, 1946. 

Pfiffner, John M.: Public Administration. Revised edition. New York, 1946. 

Pritchett, C. H.: The Tennessee Valley Authority. Chapel Hill, N.C., 1943. 

Short, Lloyd M.: The Development of the National Administrative Organization in 
the United States. Baltimore, 1923. 

Taft, William H.: Our Chief Magistrate and his Powers. New York, 1926. 

Van Dorn, Harold: Government-Owned Corporations. New York, 1926. 

Wallace, Schuyler: Federal Departmentalization. New York, 1941. 

White, Leonard D.: Introduction to the Study of Public Administration. Third edition. 
New York, 1948. 


PERIODICALS 


Lilienthal, D. E. and Marquis, R. H.: “The Conduct of Business Enterprises by the 
Federal Government.” Harvard Law Review (1941), 54:545-601. 

Person, H. S.: “Research and Planning as Functions of Administration and Manage- 
ment.” Public Administration Review (1940), 1:65-78. 

Pritchett, C. H.: “The Government Corporation Control Act of 1945.” American 
Political Science Review (1946), 40:495-509. 

——: “The Paradox of the Government Corporation.” Public Administration Review 
(1941), 1:381-9. 

Wilson, Woodrow: “The Study of Administration.” Political Science Quarterly (1941), 
56:481-506. 


((( 857 ))) 


CHAPTER XVIII 


THE INDEPENDENT COMMISSIONS 
sg 


ET me ask you,” wrote Justice Frankfurter some years ago in a lively 
essay on the demands of society upon government, “to bring into 
sharp focus what it is that a modern state like our own government 

is actually called upon to do.”? Surely if we know the nature of the de- 
mands made upon the machinery of government, we shall be better able 
to understand and judge the institutions which have evolved to meet these 
demands. 

Let us take for example the situation posed by the development of 
radio, It would be unthinkable, most of us will agree, to allow everyone in 
New York City to erect a radio station, for the very obvious reason that if 
there are more radio stations operating at the same time than there are 
wave-length frequencies reception would be impossible. Thus government 
is called upon to devise some means of regulating radio stations to insure 
reception. But how, actually, is this to be done? Congress has sought to 
meet the situation by creating the Federal Communications Commission 
and empowering it “to regulate interstate and foreign commerce in com- 
munications by wire and radio, so as to make available, so far as possible 
to all of the people of the United States a rapid, efficient, nation-wide, and 
world-wide wire and communications service with adequate facilities at 
reasonable rates.” * In prescribing the general policy to be followed by the 
Federal Communications Commission, Congress provided that the Com- 
mission shall license radio stations that will best serve the public interest, 
and that the agency shall evolve fair and equitable methods of determining 
which of the competing applicants for a broadcasting license will best 
serve the public interest. In other words, while indicating the general lines 
of policy to guide the Federal Communications Commission, Congress has 


1 Felix Frankfurter: The Public and Its Government (New Haven, 1930), p. 7. 
2 Public Act 416, 73d Congress, June 19, 19314. 
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left the details of the policy and the bulk of procedures for carrying it into 
effect to be worked out by the Commission itself. Such delegation of au- 
thority has been crucial in shaping our administrative system. 

As government has assumed greater positive responsibility for the 
regulation of industry and social relations in the public interest Congress 
has, of course, been compelled to delegate authority. It has neither the time 
nor the specialized knowledge to make detailed rules and regulations on 
a subject as complicated, say, as the determination of broadcasting licenses 
or railroad freight rates. This has meant, however, that as new agencies 
have been created to deal with such problems, delegation of congressional 
authority has led to a merger of tripartite functions in these agencies that 
requires our careful attention. 

Lying either outside or in some cases within the nine great executive 
departments are several agencies known as the independent regulatory 
commissions. The creation of this type of administrative agency marked a 
new departure in Federal policy that started with the establishment of the 
Interstate Commerce Commission in 1887. Until this date, Congress had 
proceeded for almost a quarter of a century on the theory that newly 
created offices should be placed under one of the executive departments. 
The leading characteristic of regulatory agencies has been the merger of 
executive, legislative, and judicial functions—a development that has had 
far-reaching effect upon our Federal administrative system. 


THE TRIPARTITE FUNCTIONS OF THE INDEPENDENT 
COMMISSIONS 


Quasi-legislative Functions 


In varying degree, the specialized administrative bodies known as inde- 
pendent regulatory commissions have come to exercise what are termed 
quasi-legislative and quasi-judicial functions. If the commissions are to fill 
in the gaps in the general grant of legislative authority empowering them to 
execute the will of Congress, they must be able to make some rules and 
regulations. The Interstate Commerce Commission, for example, must 
work out rules for the hearings it conducts on rate increases or the decisions 
it reaches on safety-appliance requirements for interstate carriers. This 
quasi-legislative authority to make rules is sometimes referred to as the 
“sub-legislative” power. Quasi-legislative rules and regulations have the 
force of law and the only requirement to which they must conform is that 
the authority for their issuance must be reasonably clear in the congres- 


sional statute delegating such power. 


Quasi-judicial Functions 


The “quasi-judicial” functions of the independent commissions involve pro- 
cedures whereby administrative officers using methods analogous to those 
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employed by courts apply a broadly stated legislative policy to specific 
cases. * Thus after holding hearings—conducted under rules which have 
been specified by the commission concerned—a decision is made somewhat 
after the manner of a court. To take the problem of radio licensing again 
as an example, let us assume that the Federal Communications Commis- 
sion is holding a hearing to decide whether a license shall be issued to op- 
erate a broadcasting station in a community. To determine what will best 
serve the public interest in granting licenses, the Federal Communications 
Commission must take into account several complex factors. If it is a matter 
of a license for a community without a station one question that must be 
considered is does the community need a radio station at all or is it served 
adequately by the broadcasting facilities of an adjoining community. In 
another situation quite different problems must be considered. Federal 
licenses to operate radio stations are granted for a two year period only. 
Thus the Commission must decide whether to grant a renewal to the old 
operator, or if there are several applicants for the license, which applicant 
will best serve the community. Factors involved in reaching such a 
decision might be which of the several applicants would provide the best- 
balanced educational and cultural programs or which one would best serve 
the specialized economic and social interests of the community. A great 
many different factors, therefore, may be relevant to reaching a decision. 
In addition to the authority to sub-legislate, then—to make rules and regu- 
lations—the independent commissions also have the very important power 
to apply these rules to specific cases and pass judgment upon their observ- 
ance—the quasi-judicial function. 


Executive Functions 


Finally, in common with all administrative agencies, the independent com- 
missions have executive or managerial powers. In this capacity they con- 
duct inspections to see that the rules and regulations they have formulated 
are followed. Most violations are settled through informal conferences; 
only those that cannot be disposed of in this manner are adjudicated 
through quasi-judicial hearings. Two other executive functions that charac- 
terize most of the independent commissions are the investigatory power 
and the authority to draft comprehensive policy plans. The former, which 
empowers the commissions to summon witnesses, is a highly important 
adjunct of administrative adjudication (deciding cases), and while the 
commissions do not have the power to punish for contempt, they may so- 
licit aid from the Federal courts in contempt cases, and the courts may 
enforce a contempt citation for the commissions. In the planning field, the 
independent commissions have been authorized to conduct studies and 
advise Congress from time to time on recommended changes. Often the 
commissions simply submit suggested statutory changes for Congress to 


3 Robert K. Cushman: The Independent Regulatory Commissions (New York, 
1944), p. 8 
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take under advisement, but on occasion Congress has asked the commis- 
sions to conduct extensive investigations as a basis for legislative action as 
it did when the Interstate Commerce Commission was asked to undertake 
a study on the consolidation of certain railroad systems, and the Federal 
Trade Commission was requested to make a study of public utilities. 

From this cursory sketch of the tripartite functions exercised by the 
independent commissions, the significance of the merger of executive, leg- 
islative, and judicial powers within a single agency begins to emerge. The 
independent regulatory commissions are not the only agencies within the 
Federal administrative system to embody these tripartite functions. But the 
merger of the powers has been more conspicuous in these agencies than 
in other Federal administrative bodies. There is reason for departure from 
the traditional doctrine of separation of powers. Within the past sixty years 
there have been “wholly new interactions between citizen and govern- 
ment.” * Government has encountered innumerable difficulties and perplex- 
ities that were unheard of among the problems of statecraft a hundred 
years ago. In 1850 there were 9,000 miles of railroad; today there are over 
250,000. On many fronts government is confronted with the problems pre- 
sented by such industrial developments as the telephone, telegraph, tele- 
vision, oil pipe lines, bus lines, truck lines, and airlines. Moreover, in an 
effort to guide and regulate economic forces in the public interest with the 
view of stabilizing our economy and “providing a more equitable distribu- 
tion of the national wealth,” government has taken long strides in the di- 
rection of monitoring not only trade, investment, and industry, but the 
highly complex field of labor-management relations as well. ° The indepen- 
dent regulatory commission was raised as a possible solution to the prob- 
lem of developing administrative services competent to meet these chal- 
lenging demands. 

Since the embarkation point in the history of the independent com- 
mission—1887—when the Interstate Commerce Commission was created, 
two basic problems have arisen in connection with this somewhat unique 
administrative institution. The first concerns the merger of the three func- 
tions—executive, legislative, and judicial—in the independent commis- 
sions. Many critics have alleged that the merger of these functions violates 
the doctrine of the separation of powers, one of the premises of our govern- 
ment. The consequence has been a long-standing controversy between 
those who feel that the exercise of the tripartite functions by the indepen- 
dent commissions is essential if government is to cope with the problems 
impressed upon it, and those who sce a dangerous trend in the exercise of 
such powers by a single agency and wish to impose strict controls upon the 
commissions. The second problem is the relation of the independent com- 
missions to the rest of the government. Again we must note that the man- 


4Felix Frankfurter: The Public and Its Government, p. 27. 
5. P. Herring: Public Administration and the Public Interest (New York, 1936), 
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agement of the huge services government has undertaken to operate 
requires a synthesis of administrative effort. As yet, the work of the inde- 
pendent commissions has not always been articulated with that of the 
several departments. Both of these problems occasioned by the merger of 
the tripartite functions and the relation of the commission to the entire 
administrative system we shall take up presently, but first let us look briefly 
at the commissions themselves. 


THE STRUCTURE OF THE INDEPENDENT COMMISSIONS 


There are eight independent commissions: the Interstate Commerce Com- 
mission, Federal Trade Commission, Federal Power Commission, Securi- 
ties and Exchange Commission, Federal Communications Commission, 
National Labor Relations Board, Board of Governors of the Federal Re- 
serve system, and the United States Maritime Commission. All of these 
commissions are located outside of the regular Federal departments, hence 
they are beyond the pale of any departmental supervision. The president 
has the authority to appoint members of the commissions, but contrary to 
the general principle that presidential appointees serve at the pleasure of 
the chief executive, he may (except in two cases), remove them only for 
causes prescribed by statute. The causes for removal usually include such 
matters as inefficiency, neglect of duty, or malfeasance in office. In general, 
Congress has followed a somewhat similar pattern with respect to the per- 
sonnel of all the independent commissions. Members of these agencies 
have overlapping terms ranging from five years for the Federal Power 
Commission to fourteen years for the Board of Governors of the Federal 
Reserve system. It has also been customary to require the president to 
select appointees from more than one political party. 

Some qualification of the term “independent” is needed in describing 
the independent commissions. They are not under the supervision of the 
president or any cabinet officer, but this administrative independence does 
not put them beyond the control of the president and Congress. Although 
the president may usually remove only for causes defined by statute, as 
will be recalled from the Humphrey decision, the members of the Securi- 
ties and Exchange Commission and the Federal Communications Com- 
mission serve at his pleasure. But, more important, the president does have 
the appointive power, and in selecting personnel he has an excellent oppor- 
tunity to impress his policies upon the regulatory commissions. A further 
brake on the independence of the regulatory commission is the requirement 
of senatorial confirmation for all appointments. And last, but certainly not 
least in effectiveness, is the congressional check-rein on appropriations. 
The independent regulatory commission, like any branch of the adminis- 
tration, is dependent upon Congress for its existence, a circumstance that 
also suggests why the term “independent” should not be interpreted too 
literally. 
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THE INDEPENDENT COMMISSIONS VERSUS THE 
SEPARATION OF POWERS THEORY 


In theory, the three great branches of government—legislative, execu- 
tive, and judicial—may be compartmentalized, yet in practice we 
know that this is next to impossible as the demands for society upon 
government become greater. The independent commission has been sad- 
dled with the rule-making task—the quasi-legislative function—because 
Congress no longer has the time nor the technical knowledge to work out 
the rules and regulations necessary to achieve the general policy it has 
decided upon. Thus the independent commission must implement the 
general policy laid down by Congress by doing some sub-legislating of 
its own. Similarly, because of the need for a more flexible means than our 
courts provide of adjudicating certain types of questions—labor-manage- 
ment disputes for example—the independent commission has come to 
exercise quasi-judicial powers along with quasi-legislative and executive 
powers. It is obvious that the functions of the independent commissions 
are not compatible with a strict application of the separation of powers 
doctrine. As we have noted, the independent commissions are not the only 
agencies within the Federal administrative system to violate the separation 
of powers concept of the Founding Fathers. Yet because of the broad 
powers they exercise over the national economy they have been singled 
out as the worst offenders. 


Criticism of the Independent Commissions 


The most strenuous denunciation of the combination of powers in inde- 
pendent commissions has come from the legal profession. In 1933 the 
American Bar Association appointed a Special Committee on Adminis- 
trative Law to consider this problem. In the ensuing years the Committee 
issued several reports dealing with the dangers of a trend which it labelled 
“administrative absolutism.” © Most offensive of all to the Bar Association’s 
Committee was the amalgamation of functions in the independent com- 
missions that permitted the tribunals to serve as both prosecutor and judge 
in the same action. Such a situation in the eyes of the Committee was a 
perversion of our Anglo-Saxon conception of civil liberty, and it was 
contrary to the procedure and spirit of our established legal institutions. 
Part of the revolt against the quasi-judicial and quasi-legislative powers 
of the independent commissions was symptomatic of the larger struggle 
that was being waged in the 1930’s over policies aimed at more stringent 
governmental control of the nation’s economy. This was true not only of 
the United States but also of Great Britain, and it is of interest to note 
that the legal profession in both countries was highly critical of the rapid 
spread of administrative rule-making and adjudication. Two books par- 

® See Reports of Special Committee on Administrative Law, in Annual Reports of 
the American Bar Association, Vols. 34-40 (1934440). 
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ticularly, The New Depotism and Bureaucracy Triumphant, by English 
authors, were relied upon heavily by the Administrative Law Committee 
in their castigation of procedure before the independent commissions, and 
a third by an American author, Our Wonderland of Bureaucracy, undoubt- 
edly had a part in touching off the controversy. 7 

Besides the general indictment that the independent commissions 
fused the functions of prosecutor and judge, the Special Committee on 
Administrative Law attacked the broad powers of the commissions to 
make rules and regulations, and it took Congress to task for abdicating 
its legislative responsibilities. But the crux of the attack centered on the 
unorthodox methods the commissions used in hearings. Because the com- 
missions did not follow the formalized procedure of courts in applying law 
to concrete cases, the Administrative Law Committee found the quasi- 
judicial proceedings of these tribunals lacking the essentials of a fair trial. 
The Committee alleged that the independent commissions often made 
decisions without what it called a “scintilla” of evidence upon which a 
decision might properly be based. It also objected vigorously to the trend 
toward finality in administrative decisions, insisting that each and every 
decision should be entitled to a full review in one of the regular federal 
courts. 


Suggested Reforms of the A.B.A.’s Special Committee on Ad- 
ministrative Law 


At first the Special Committee on Administrative Law toyed with the idea 
of establishing an administrative appellate court of forty judges composed 
of the chief justice of the Supreme Court, and members of the Court of 
Claims Customs Court, Board of Tax Appeals, and Court of Customs and 
Patent Appeals. Such a court was recommended by the Committee in 1936. 
If established, it would have provided for the broadest kind of judicial 
review of decisions of the independent commissions. This measure, which 
was based on the theory that the judges of the proposed administrative 
court would develop a special competence to review decisions of particu- 
lar administrative tribunals, failed to receive the endorsement of the 
American Bar Association and it was quickly abandoned. 

The sequel to the administrative court plan, which emerged from the 
series of reports by the Special Committee on Administrative Law, was a 
recommendation for uniformity in the procedures used by all the inde- 
pendent commissions. The recommendation was subsequently embodied 
in a bill known as the Walter-Logan bill, which also provided for an 
elaborate system of judicial review of cases decided by administrative 
tribunals. After passing Congress by a large majority, however, it was 
vetoed by President Roosevelt, presumably on the advice of his advisers 
that it would “hamstring“ the administrative tribunals and vitiate their 

7See G. H. Hewart: The New Despotism (London, 1929); C. K. Allen: Bureauc- 


racy Triumphant (London, 1932); and James M. Beck: Our Wonderland of Bureauc- 
racy (New York, 1932). 
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authority as regulatory agencies. Following the failure of the Walter- 
Logan bill to become law, an Attorney General’s Committee on Adminis- 
trative Procedure was created to study the procedural problems of the 
independent commissions. This Committee submitted a voluminous report 
in 1941 emphatically rejecting the view of the American Bar Association’s 
Administrative Law Committee that uniformity of procedure was desirable. 


Procedural Differences among the Independent Commissions 


In developing rule-making and adjudicatory procedures, the independent 
commissions—as their critics constantly allege—have not conformed to a 
strictly uniform pattern. But such variations are not necessarily conducive 
to arbitrary action, as so often is contended. Moreover, the experience of 
the independent commissions appears to indicate that some variation in 
procedure is desirable. The rate-making function of the Interstate Com- 
merce Commission may quite conceivably call for a different procedure 
than that followed by the National Labor Relations Board in investigating 
alleged unfair labor practices. The independent commissions have also 
been criticized for their failure to adopt uniform procedures in conducting 
hearings and adjudicating cases but here again there are mitigating cir- 
cumstances. The National Labor Relations Board permits the introduction 
of hearsay evidence (testimony based on what has been told to the wit- 
ness by another person) in hearings on unfair labor practices, something 
which is not permitted in the Federal courts. But while the independent 
commissions do adopt more flexible procedures than those customarily 
followed by the Federal courts, their motive in so doing is to get at the 
truth and adjudicate controversies as equitably as possible. Though it is 
unquestionably a sound practice for Federal courts to rule out hearsay 
evidence, yet, in attempting to sift out the facts in a proceeding on unfair 
labor practices, the admission of hearsay evidence may provide the one 
clue that will lead to the truth. It would, of course, be unfair to base a 
decision solely upon hearsay evidence, but when used along with relevant 
factors that turn up in the course of a hearing it may have an important 
bearing on the final determination of the case. 

No doubt some inconvenience is caused to lawyers accustomed to the 
uniformity of Federal court procedure, but the practice before the inde- 
pendent commissions has become so technical that the tendency among 
lawyers today is to specialize in cases falling within the ambit of a par- 
ticular commission. In short, the fact that the procedures vary before 

egulatory commissions is of no serious consequence so long 
as those adopted are essentially fair and adequately protect the rights of 
the affected interests. Admittedly, changes in rules and regulations made 
from time to time by the independent commissions require persons or 
parties falling within their jurisdiction to be alert, either to protest through 
proper procedural channels or to conform. Varying procedures should 
create no undue hardship unless the independent commissions violate their 
statutory authority, and in this case an injured party may always seek 


the several r 
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redress in the Federal courts. Despite the need for a certain degree of 
flexibility on procedures, however, some conformity with basic standards 
seems desirable and it was in pursuance of this objective that the Admin- 
istrative Procedure Act was adopted in 1946. 


The Administrative Procedure Act of 1946 


At the end of a long sequence of events which started with the creation 
of the American Bar Association’s Special Committee on Administrative 
Law in 1933, a bill known as the Administrative Procedure Act, designed 
to introduce certain reforms into the procedural practices of the indepen- 
dent commissions, was finally passed in 1946.* In comparison with the 
drastic Walter-Logan bill which would have put the independent com- 
missions into straight jackets on their procedural practices and secured far 
more stringent judicial review of their decisions, the Administrative Pro- 
cedure Act was a watered-down compromise. Broadly stated, it regulates 
the procedures to be followed by both the independent commissions and 
other Federal administrative agencies which perform quasi-legislative and 
quasi-judicial functions, and defines the relations of both to the Federal 
courts with respect to judicial review of administrative decisions. 

On the procedural side, the Administrative Procedure Act stipulates 
that Federal administrative agencies adequately publicize the methods 
under which they operate and the procedures to be followed by parties 
desiring to bring matters to their attention. When a new ruling is contem- 
plated ample notice must be given either through the Federal Register 
or by direct communication to all parties that might be affected. ® Such 
notice, moreover, must be accompanied by information showing under 
what authority the agency is contemplating action. To segregate the func- 
tions of prosecutor and judge, the officials who investigate and prepare 
cases for adjudication are not eligible to take any part in deciding the 
cases. Among other provisions, the Administrative Procedure Act requires 
that persons compelled to appear before Federal administrative tribunals 
shall be entitled to have counsel; that all information relevant to the dis- 
position and settlement of a case be received; and that any interested 
party be permitted to appear to rebut testimony and to cross-examine 
witnesses. 

Judicial Review of Administrative Decisions 

A second general feature of the Administrative Procedure Act provides for 
broader judicial review of administrative decisions. The question of judicial 
review of administrative decisions has occasioned a dispute of long stand- 

860 U.S. Statutes at Large 237 (1946). For a good analysis of this Act and its 
background see Foster H. Sherwood: “The Administrative Procedure Act.” American 
Political Science Review (1947), 41:271-81. 

“The Federal Register is a daily compilation of “Federal proclamations, orders, 
regulations, notices, and other documents - - -” It has been expanded under the 
Administrative Procedure Act of 1946 to include additional material such as descrip- 


tions of the organization of various administrative agencies and the procedures they 
follow. 
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ing. It has been commonly agreed that judicial review of administrative 
decisions on questions of law is desirable, but there is a growing feeling 
that the courts should not interfere on questions of fact. In other words, 
judicial review should be limited to issues where the commissions are 
alleged to have exceeded their statutory authority or where they have 
been unfair in their quasi-legislative or quasi-judicial work, and to ques- 
tions of law. While some courts do examine questions of fact under one 
pretext or another when reviewing decisions of administrative tribunals, 
in recent years they have been less disposed than they used to be to review 
the decisions of these agencies. 1° The Administrative Procedure Act, how- 
ever, has removed some of the uncertainties over the appeal of decisions 
from administrative tribunals to the courts. It provides that the right of 
judicial review shall obtain whether or not it is provided for by statute 
unless it is expressly precluded or unless the administrative tribunal has 
expressly been granted final authority. In the congressional hearings on 
the Administrative Procedure Act, the Attorney General’s testimony indi- 
cated that the Act did not do more than declare the existing law insofar 
as judicial review was concerned. !! The intent of Congress on this matter, 
however, seems clearly in favor of broadening the scope of judicial review 

and subsequent interpretation of the Act appears to confirm the fact that 

the measure enhances the opportunity for a court review of administrative 

decisions.!2 Although the right to appeal would seem to be reinforced 

by the Act, it does not follow that the courts will be thereby inclined to 

upset the decisions of administrative tribunals. In hearing appeals the 

courts are likely to continue the trend of not disturbing a decision unless, 

of course, it is demonstrably clear that the administrative tribunal acted 

arbitrarily or exceeded its statutory authority. 


Disguised Motives in Attacking the Independent Commissions 


While much of the criticism of the independent commissions has been 
based upon the sincere conviction that there are risks in the exercise of 
executive, legislative, and judicial powers by a single agency which 
should not be hazarded by any government, a large part of it has a differ- 
ent motivation. The commission has been blasphemed as the interloper in 
our constitutional system not simply because of its flexible procedures and 
its tripartite merger of functions. These objections are often evoked to 
screen what many of the critics are really quarreling with—not the agencies 
themselves but the laws they are charged with enforcing. Unable to change 
them in Congress, some pressure groups sought other means of nullifying 
the laws they found objectionable. As long as the Federal courts over- 
turned decisions appealed from the administrative tribunals, this expedi- 
ent afforded one means of circumventing the laws of Congress. As the 


10See John Dickinson: “Administrative Procedure Act: Scope and Grounds of 
Broadened Judicial Review.” American Bar Association Journal (1947), 33:516-17. 

11.92 Congressional Record A3151. oo 

12 John Dickinson: “Administrative Procedure Act.” American Bar Association 
Journal (1947), 33:516-19. 
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Federal courts inclined toward a more friendly view of administrative 
decisions, the criticism levelled against the procedure of the independent 
commissions swelled. Without question, much of the opposition of the 
legal profession to the growing power of the quasi-judicial tribunals 
stemmed from a sincere belief that this development was bringing about 
a perversion of our judicial system and the traditional concept of the sepa- 
ration of powers doctrine. Yet the cumulative record of the interest groups 
that opposed the regulatory tribunals most vigorously leads to the in- 
escapable deduction that a large part of the quarrel was not over the 
independent commissions, but over the economic wisdom of the laws 
Congress gave them to enforce. This is borne out by the fact that the 
same groups warmly applauded the decisions of the Supreme Court 
invalidating important New Deal statutory measures designed to secure 
greater control over the national economy. Instead of turning to Con- 
gress—where the tide of public opinion was making it impossible to have 
such statutes repealed or modified—these interest groups attempted to 
cripple obnoxious legislation by directing their fire at the independent 
commissions. 

While the struggle over the procedures employed by the independent 
commissions has not abated, the demonstrated ability of these tribunals 
to serve the needs of modern administration seems to have established 
them beyond recall. There are, to be sure, dangers in violating the separa- 
tion of powers principle. Where broad quasi-judicial and quasi-legislative 
powers are entrusted to administrative tribunals, prevention of abuse of 
discretionary power requires not only available mechanical checks but 
also an alert citizenry and responsible legislators to mobilize these checks 
when the occasion demands. The possibility that administrative tribunals 
could act in an “arbitrary and capricious” manner is not to be lightly 
dismissed. But we need not therefore assume that the administrative 
tribunals are determined to act in an arrogant and high-handed fashion. 
Much of the success of the regulatory commissions in coping with the in- 
tricate problems in their jurisdiction depends upon the quality of their 
personnel, as the prestige of the older agencies like the Interstate Com- 
merce Commission indicates. Yet, notwithstanding the presumption ac- 
cepted by many students of public administration that the helmsmen of 
the administrative tribunals are motivated only by the noble desire to 
provide enlightened public service and could not possibly act coutrariwise, 
a certain amount of vigilance has definite therapeutic value. Unquestion- 
ably, irresponsible congressmen too often indulge in diatribes that are 
unfair to members of the independent commissions as well as to other 
Federal administrative officials. Congressional attacks are often more than 
irksome to the personnel of the independent commissions. Some congress- 
men, animated by political persecution or desire for revenge and relying 
on congressional immunity to protect them from libel suits, have been 
downright character assassins, as the attack of Representative Eugene Cox 
of Georgia against James Fly, former Chairman of the Federal Communi- 
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cations Commission, well illustrates. But the price of representative gov- 
ernment and the fundamental desirability of holding administration ac- 
countable to the elected representatives of the people is assuredly worth 
many unfair tirades and even some innocent casualties among the ranks 
of administrative officialdom. 


THE RELATION OF THE INDEPENDENT COMMISSION 
TO THE ADMINISTRATIVE SYSTEM 


More important to a soundly functioning administrative system than the 
argument over procedures and judicial review of the independent agen- 
cies decisions is the relation of the independent commission to the other 
institutions of the executive branch—its proper position within the struc- 
tural framework of the Federal government. Stated succinctly by E. P. 
Herring: “A larger question remains unanswered? How shall the work of 
these independent commissions be integrated with the rest of the executive 
branch? Shall we assume that the general welfare will be realized if each 
commission interprets to the best of its ability the statutes entrusted to its 
charge by Congress? Or should the activities of a given commission be 
joined with related federal activities in the same field and the work 
of all administrative agencies be integrated through the White House? 
Here are the riddles that remain unanswered.” 

In parcelling out regulatory functions, Congress has not been guided 
by any uniform policy. Consequently some regulatory functions have been 
given to agencies under one of the nine executive departments. And in 
some cases regulatory functions originally entrusted to an independent 
commission have been transferred to one of the departments. The Civil 
Aeronautics Authority, after a very short life as an independent commis- 
sion, was placed under the Department of Commerce in 1940, where its 
functions are now administered by the Civil Aeronautics Board. To many 
students of government this inconsistency of Congress in allocating some 
regulatory functions to independent commissions and others to units in 
the executive departments has been detrimental to a well-integrated 
Federal administrative system. It has been long suggested, therefore, that 
steps be taken to pull the independent commissions into the departmental 


family. 
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tegration of the independent commissions with the 
s was submitted in the Report of the President’s 
Committee on Administrative Management in 1937. Taking stock of the 
dangers it felt were accompanying the growth of a “headless fourth branch 
of government,” this Committee recommended that the independent com- 
‘regular executive departments.” If “suitable” depart- 
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13. P. Herring: Public Administration and the Public Interest, p. 109. 
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ments did not exist, the independent commissions were to remain inde- 
pendent, but it was anticipated that a proper departmental home could 
be found for most of them. One further recommendation of the President’s 
Committee on Administrative Management that merits attention was the 
provision for separation of the independent commissions into two sec- 
tions—a judicial section and an administrative section. The judicial section 
was to be “in the department for purposes of ‘administrative housekeep- 
ing,” but beyond this it was to be completely independent. The adminis- 
trative section, on the contrary, was to be responsible to the secretary of 
the department and to the president. The purpose of this division was to 
keep from executive supervision the section of the independent commis- 
sions that handle the judicial and quasi-judicial aspects of regulation—a 
principle upon which there seems to be general agreement. Although these 
recommendations were rejected along with several others in the defeat 
of the administrative reorganization bill of 1937, the issue has been a 
recurrent one. 

Those who have worked for the integration of the independent com- 
missions with the departments have conceded the desirability of indepen- 
dence for the judicial work of these agencies, but they insist that there is 
a grave need for orienting these tribunals to the regular executive branch 
of the Federal government. The work of the regulatory tribunals is highly 
important, and because the president could not easily adjust the policies 
of these agencies to his general objective for the executive departments, 
he has often been severely handicapped. If the president is to have the 
responsibility of carrying into effect the major policies of his administra- 
tion, it is reasonable that the independent commissions should be keyed 
to work with the regular executive departments at least on matters of over- 
all policy. “There are,” as one authority on this subject notes, “many points 
at which commission policies impinge upon the general policies of the 
President, policies for which the President as the head of the nation is 
responsible. Commission policies impinge also upon other commission 
policies. In these areas the President should be given directing author- 
ity...” 

Part of the way to giving the president such authority was cleared 
in 1949 when Congress acted favorably on a report of the non-partisan 
Commission on Organization of the Executive Branch of the Government, 
headed by former President Herbert Hoover. Declaring that the “numer- 
ous agencies of the executive branch must be grouped into departments 
as nearly as possible by major purposes in order to give a coherent mission 
to each department,” the report of the Hoover Commission recommended 
that the president be authorized to reorganize the independent commis- 
sions under appropriate departments. ° That such a plan would meet 


* Robert K. Cushman: The Independent Regulatory Commissions, p. 698. 

15 Commission on Organization of the Executive Branch of the Government: Gen- 
eral Management of the Executive Branch (Washington, 1949), p- 34; The Hoover 
Commission Report (New York, 1949), p. 24. 
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strong opposition in Congress, however, was quickly apparent. In a House 
bill granting such authority, introduced early in 1949, certain regulatory 
commissions were ear-marked for special consideration by a formula 
whereby reorganization plans that would strip powers from any of three 
specified regulatory commissions would have to be submitted in a “sepa- 
rate package.” The three exceptions were the Board of Governors of the 
Federal Reserve Board, the Securities and Exchange Commission, and the 
Interstate Commerce Commissions. It seemed likely that several further 
exceptions would be made before a bill could finally be agreed upon by 
both Houses. Thus the final round has not yet been fought over the posi- 
tion of at least some of the regulatory commissions within the executive 
branch. 

Some of the congressional opposition to reorganization of the inde- 
pendent commissions stems from the hard-headed desire to keep the presi- 
dent and the executive branch subservient to Congress. Congressional 
opposition is aided and abetted by the perfectly natural desire of the per- 
sonnel of these independent bodies to retain the status quo. Among the 
personnel, of course, there is a substantial segment of opinion supporting 
the contention of the late Joseph Eastman, distinguished member of the 
Interstate Commerce Commission, that the “cold neutrality of the Com- 
mission ought to be safeguarded.” The trend of thought, nonetheless, 
seems to lean toward a solution that will make the independent com- 
missions a cohesive part of the administrative branch of government 
without impairing their independence in so far as their quasi-judicial 
determinations are concerned. 

After sixty-five years of experience, the independent commission has 
become a well-established appendage of the Federal administrative sys- 
tem. The prestige of some of the newer commissions is not firmly grounded, 
but the fact that the older agencies, like the Interstate Commerce Com- 
mission, are highly respected both in government circles and among busi- 
ness men suggests that the neophyte commissions, like the Federal Com- 
munications Commission, will enjoy more confidence as they achieve 
greater maturity. In appraising the work of the commissions it should 
not be forgotten that they have pioneered the development of adminis- 
trative law and have been the chief architects of this rapidly growing body 
of rules and regulations that is binding upon private citizens as well as 


government officials. Since 1900 the growth of administrative law has been 


rapid and revolutionary in its implications; hence it is not difficult to 


understand why a sharp conflict has raged about agencies that have pro- 
duced a large part of this new body of law. The idea that administrators 
could make law, apply it, and even pass judgment upon its violation rep- 
resented quite a radical departure from a constitutional concept that 
rigidly compartmentalized government into three branches. This adminis- 
trative development is not an aberration, however; it is simply a more 
plastic concept, required by modern administration, of the doctrine of the 
separation of powers. Judged in this light, floundering and false starts 
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were to be expected before the independent commissions came of age as 
a governmental institution. With the incubation period over, the commis- 
sions appear destined to continue their vitally important regulatory work, 
functioning either as independent units in exceptional cases or as semi- 
autonomous organizations within the regular executive departments. 
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CHAPTER XIX 


FEDERAL PERSONNEL AND THE MERIT SYSTEM 
a 


HETHER or not we approve, we are forced to accept the fact 

that government is big business and an inescapable part of our 

national life. The multiplication of services has progressed 
rapidly in the past quarter century and the addition of new services has 
been accompanied by a steady increase in personnel. Within twenty years 
—1928 to 1948—the number of civilian employees in the Federal gov- 
ernment jumped from 570,000 to 2,043,000. By August of 1948, the Post 
Office employees alone accounted for 514,020, approximately one-fourth of 
the Federal government’s payroll. 

As in any business enterprise with over two million employees, the 
personnel policies of government are matters of momentous consequence. 
Essentially, the personnel problems of large-scale organizations whether 
private or public are the same. Chief among them are developing policies, 
methods, procedures, and attractions applicable to the personnel of the 
organization and securing some degree of uniformity of policies and 
practices throughout the organization. The government must devise re- 
cruitment programs, incentives, promotional policies, compensation scales, 
separation policies, retirement provisions, and look after many other im- 
portant details in mobilizing and managing the service which executes its 
functions. In broad measure, the task of government as outlined in the lofty 
objectives set by the Hoover Commission is the establishment of a career 
service which “attracts and holds men and women of the highest intelli- 
gence and whose competence is commensurate with the needs of our 
government.” ; 

For a variety of reasons which we shall presently examine, the idea 
of a carefully regulated personnel program for employees of the govern- 
ment had a hard time gaining traction. That an enterprise as important 
and as large as government should stumble along without adequate pro- 
vision for building a sound career service based upon the objectives men- 
tioned above seems incredible, but for a long time it did. The quality of 
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personnel is a basic consideration in the performance of any task. We all 
know from experiences of one kind or another that two or three competent 
persons can not only do the work of an incompetent group twice as large 
but can also do it better. Moreover, competence in employees can even 
overcome some of the limitations of faulty organization. Selection and re- 
tention of capable employees, therefore, is a prime, if not the prime, requi- 
site of administration; for the most efficiently conceived organization of 
administrative institutions will yield low standards of performance when 
manned by incompetent employees. 


THE EVOLUTION OF THE MERIT SYSTEM IDEA 


The idea of a merit system for selecting the officials of the public service 
probably had its genesis in ancient China. It was certainly a well-estab- 
lished principle in the early Greek city-states, and in Western Europe 
seems to have found its first expression in Brandenburg-Prussia in the 
beginning of the seventeenth century. The development of a career service 
evolved more slowly in France and England. The English system got its 
start in the second half of the nineteenth century after taking its cue 
from the personnel policies of the British East India Company which re- 
cruited its employees on a competitive basis. But even during the early 
stages, the growth of a professionalized administrative service was at- 
tended by rather marked differences of opinion about what was desirable 
in the way of qualifications for public servants. In China, emphasis was 
upon literary skill and certain character traits, while in Germany the pre- 
dominant stress was initially placed upon law and later on political econ- 
omy and government. Great Britain—more in line with the traditions of 
the Greek city-state—used to emphasize training in the classics and 
humanities when recruiting for positions in the upper brackets of the 
administrative hierarchy. This group of positions was small proportion- 
ately, however, numbering less than 5,000. Since 1910 the tendency to 
select persons training in the classics and humanities has declined quite 
sharply. Perhaps because it started somewhat later, but also because 
of the influence of the general trend in its industries and professions, 
the United States in its recruitment of government servants tended to 
favor specialized training with the view of fitting them into a particular 
niche of the administrative framework. Actually, the contemporary dif- 
ferences between British and American recruitment policies as far as quali- 
fications are concerned are slight. For the great mass of clerical and 
routine employees both countries use appropriate examinations for meas- 
uring specific required skills, such as typing or bookkeeping. Likewise 
in the upper brackets, recruitment for the professional and technical serv- 
ices in both countries is arranged with the view of reaching out for special- 
ists in a given field. There are certain differences between the two countries 
on recruitment policies, to be sure, but to avoid perpetuating the mistaken 
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idea that British and American policies are fundamentally divergent be- 
cause the former stresses training in the classics and humanities in its 
recruitment program, mention is made here that these differences are 
slight. 


Early Personnel Policies in the United States 


In beginning our discussion of the development of employment policies 
in the United States, we must define at the outset just what it is we are 
speaking of when we use the term “civil service.” Broadly speaking, civil 
service embraces all services rendered to a state or nation other than 
those concerned with military, legislative, or judicial affairs. Thus the day 
that President Washington hired the first employee, the civil service was 
started in the United States. Civil service is a far more inclusive term 
than “merit system” or “career system”; for while all government em- 
ployees are civil servants, by no means all of them are subject to the 
rules and protection which are commonly applicable to that part of the 
civil service which operates under the merit or career system. Whether 
an employee is under the merit system is, of course, a matter of concern 
to a Federal personnel administrator. All civil servants are paid, hence 
there are questions of salary scales along with many others even for the 
non-merit-system employee. In summary we may say that by “civil service” 
we mean all civilian employees of the government except, of course, those 
policy-forming officials such as a cabinet member. 

At the outset, the evolution of a merit or career system in the United 
States was conditioned by colonial experience. The British colonial gover- 
nors were frequently saddled with incompetent administrators who quickly 
laid the groundwork for a popular mistrust of executive power. One 
should not be misled into thinking that following the Revolution, American 
leaders were unmindful of the need for competent and trained govern- 
ment administrators; this was far from the case. George Washington 
reiterated time and again the need for high qualifications in public office, 
as did some of his contemporaries. But among the people the anti-executive 
sentiment was so strong that it prevented establishment of a responsible 
career service for at least three generations and left a legacy of suspicion 
that has still not been entirely eradicated. 


The Spoils System 


For well over a century the spoils system and politics were as closely 
identified by Americans as Hollywood and the United States are today 
identified by the foreign observer. Before Washington had filled out his 
two terms, the Anti-Federalists were already agitating for changes in the 
government’s administrative officialdom. Jefferson was urged to make 
sweeping changes when he became president, but after making known 
his disappointment that few Federalist officeholders ever died or resigned, 
he decided against wholesale dismissals. Andrew Jackson is credited with 
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starting the spoils system, yet Jackson did not discharge any larger pro- 
portion of his opponents than Jefferson did. He merely talked more about 
the practice and elevated it into a doctrine. 1 Recent studies indicate quite 
clearly that many historical accounts of this period present an exaggerated 
picture. Perhaps the best estimate is that between a fifth and a tenth of all 
Federal officeholders were removed during Jackson’s two terms, and many 
of these dismissals were for good reason. ? What did give rise to a sub- 
stantial part of the “spoils” legends that have been handed down from 
the Jackson era was the manner in which the turnover was consummated. 
Although Jackson was not the uncouth, backwoods oaf popular myths have 
made him, and was a gentleman who favored horse racing, not bear hunt- 
ing, his political followers were avid for a new deal. Many officeholders, 
therefore, were ejected unceremoniously to satiate the desires of Jack- 
sonian partisans who urged that “the barnacles must be scraped clean 
from the ship of state.” 


Reasons for the Spoils System 


A more basic explanation of the origins of the spoils system lies in the 
philosophy that animated the desire for rotation in office. For a long time 
prior to Jackson’s appearance in the political arena the seeds of revolt 
had been germinating against occupancy of public office by an omnipotent 
elite. * The election of Jackson was the signal to remove the governing 
classes from the controls of government. As justification for the replace- 
ment policy a number of cogent reasons were advanced. Jackson believed 
that political parties were essential to the functioning of a democracy; 
thus as a starting premise he held that if political parties were neces- 
sary it was desirable that they be nourished. The obvious answer to the 
need for strengthening a party and giving it cohesion was the distribution 
of public offices, or what is more bluntly called patronage, to the party 
faithful. As stated by a contemporary of Jackson: “If you wish to keep up 
the party, you must induce them to believe that it is in their interest. 
Some few may adhere to the party from mere conscientious conviction 
of doing right but interest is a powerful stimulus to make them act ener- 
getically and efficiently.” * Jackson believed that political parties need 
something besides intellectual cement to hold them together. 

Jackson believed further that public office should not be considered a 
“species of property,” and that the duties of public office could be made 


? The credit for coining the maxim, “To the victor belong the spoils,” goes to Sena- 
tor Marcy of New York, but it is interesting to note that the statement was not made 
until 1832, near the end of Jackson’s first term. 

*E. M. Eriksson: “The Federal Civil Service under President Jackson.” Mississippi 
Valley Historical Review (1927), 13:517-40. 

* For a discriminating analysis of this point see Arthur M. Schlesinger, Jr.: The Age 
of Jackson (Boston, 1946), pp. 46-7. 

- *David Petrikin, a Pennsylvania politician, to Van Buren, November 18, 1836, 
quoted in Arthur M. Schlesinger, Jr.: The Age of Jackson, p. 46. 
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“so plain and simple that men of intelligence may readily qualify them- 
selves for their performance.” He was convinced, therefore, that once the 
people voted a political party into power by democratic means, that 
organization was thereby given a mandate to change officeholders from 
the presidency down to the lowest Federal subordinate. 

Finally, Jackson had what might be termed an uncritical faith in the 
value of a constant turnover among the public officialdom. No one should 
hold office for more than a term or two as far as he was concerned. Jack- 
son had a tremendous faith in the ability of the people to cure power 
complexes and other such maladies that persons might contract while 
holding public office, hence he believed in turning officeholders back to 
the people rapidly. Perhaps he had in mind a principle akin to the old 
adage that water in a stream purifies itself every five hundred feet; but 
whatever the limitations of this theory may have been, Jackson had an 
uncompromising belief in the purifying powers of the people. 

Despite its corruptive influence on American politics, the spoils sys- 
tem served to make more fluid the relations between the people and their 
government. In the beginning the spoils system was inspired by the sincere 
belief that it was a necessary accompaniment of the democractization 
process, and it is improbable that the eventual consequences of the sys- 
tem could have been foreseen. But while the shortcomings of the principle 
that “to the victor belongs the spoils” are overwhelmingly against its appli- 
cation if efficient and honest government is to be attained, certain Jack- 
sonian postulates remain valid. Even today it is often asserted that to 
engineer a sharp change in political policy following a change in adminis- 
tration, the personnel must be in key with the new objectives. Some au- 
thorities on public personnel maintain that only the policy-determining 
officials of the government need to be in strict accord with the declared 
objectives of a new administration. Yet some sharp dissents have been 
registered against this view by more politically conscious observers who 
insist that, to carry out a program effectively, an administration’s personnel 
and its policy aims must be spiritually synchronized. The dissenters hold 
that policy is not neutralized immediately below the top administrative 
level but infiltrates the administrative ranks at many levels. Thus they con- 
tend that personnel out of sympathy with the economic and social objec- 
tives of an administration can weaken the over-all effort to attain these 

ends. This view is more noticeably adhered to in the United States, as 
elsewhere, by left-wing political parties. While this attitude is by no 
means without supporting evidence, it is one more disruptive influence 
in the long uphill fight to embed permanently the roots of a Federal civil 
service system. 


The Movement for Reform 


The steady decline in personnel standards that followed in the wake of 
Jackson’s removal policies did not go unheeded. In 1853 Congress passed a 
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law requiring that all clerks be examined by a board of three examiners 
before being appointed. * This law was not well enforced, however, and 
its chief importance lies in the fact that it called attention to the serious 
need of raising the standards for Federal office. By 1879, with the establish- 
ment of the National Civil Service Reform League, the reform of Federal 
personnel policies became a national issue. ® But it still took a tragedy 
to force Congress to place a civil service act on the statute books. When 
President James A. Garfield, about to board a train in Washington in 1881, 
was fatally shot by a disappointed office secker, public opinion demanded 
that something be done to prevent a recurrence. Two years later (1883) 
Congress reluctantly responded by passing the Pendleton Act that still 
serves as the Magna Charta of our civil service law. 


The Pendleton Act 


The Pendleton Act set up an independent commission of three persons 
to be appointed by the president with the advice and consent of the 
Senate. Not more than two could belong to the same political party. The 
Act brought certain groups of employees under what was designated as 
the classified service, and left other unclassified. The classified employees 
were under the merit system while the unclassified personnel were not, 
and the president was given authority to enlarge the classified service from 
time to time by executive order. Entrance into the classified service was 
made contingent on competitive examination, and appointments in this 
service were limited to candidates who had received a passing mark. 
The Pendleton Act also provided that veteran’s preference in both ex- 
aminations and appointments, granted under an earlier act, should not be 
discontinued and that employees under the classified service should be 
free from political assessment and forbidden to participate in politics. 

The Pendleton Act has been continuously strengthened. But its great- 
est extensions have come through executive rather than legislative action, 
hence the original provision which authorizes the president to expand the 
number of positions in the classified service is very important. When the 
merit system made its quite modest appearance in 1883 about 14,000 out 
of 100,000 positions were brought under the classified service. By 1940 this 
number had been augmented well beyond the half-million mark. Yet at 
the last count, during a period when Federal employment was about nor- 
mal (1940), there were still some 250,000 positions, roughly one-fourth 
of the total Federal civilian personnel, exempt from civil service require- 
ments. 


® Lewis Mayers: The Federal Service (New York, 1922), pp. 41-2. For an able 
treatment of the chronology of civil service history see also United States Civil Service 
Commission: A History of the Federal Civil Service, 1789-1939 (Washington, 
1989). 

° A thorough account of the movement for reform is provided in Frank M. Stewart: 
The National Civil Service Reform League (Austin, Minn., 1929). 
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MANAGING THE MERIT SYSTEM 


While the problem of spoils has not yet been entirely solved it has been 
dwarfed in the past two decades by the more compelling task of establish- 
ing adequate procedures for the management of an operating service of - 
close to 2,000,000 employees. Since the end of World War I the grand 
objective for the steady advance of the merit system has been not the 
elimination of spoilsmen but the improvement of the procedures and 
techniques for selecting and holding competent employees to run big 
government. This shift in emphasis—from concentrating the fight against 
the spoils system to building soundly conceived personnel practices which 
strive for excellence in Federal employment—has brought us face to face 
with the magnitude of governmental personnel administration. 


The Civil Service Commission 


Like the Bureau of the Budget, whose functions we shall deal with pres- 
ently, the Civil Service Commission established under the provisions of 
the Pendleton Act in 1883, is one of the overhead controls in the Federal 
government. Instead of having its administrative jurisdiction confined to a 
single organization as is the case with a department or an independent com- 
mission, the Civil Service Commission operates as a central agency with 
broad powers of personnel management running right across most of the 
sixty-five departments, administrations, agencies, boards, and commissions. 

The Commission’s activities include drawing up and administering 
competitive examinations, classifying positions, certifying lists of persons 
eligible for appointment, formulating rules and regulations covering many 
phases of routine personnel operations such as vacations and sick leave, in- 
vestigating complaints against the political activity of employees, and 
working out promotional policies, efficiency rating plans, and retirement 
policies. A staff of several divisions and some 3,000 employees assists the 
Civil Service Commission in looking after these numerous responsibilities. 

Although the Civil Service Commission has an enviable record of in- 
tegrity, it has come under sharp attack for failing to provide positive ad- 
ministrative leadership. In the pioneer era this deficiency was not serious, 
but as personnel management became increasingly technical, it was rec- 
ognized that the scope of the merit system had far exceeded its modest 
beginnings when the main job was to keep the spoilsman at bay. The need 
for greater initiative and imaginative leadership was emphasized in the 
highly instructive report of the Commission of Inquiry on Public Service 
Personnel in 1934, and the report of the President’s Committee on Admin- 
istrative Management struck the same theme in 1937.7 After an exhaustive 
study the Committee on Administrative Management recommended that 
the Civil Service Commission of three be abolished and replaced by a 


7 Report of Commission of Inquiry on Public Service Personnel: Better Government 
Personnel (New York, 1935). 
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single personnel director who would be immediately responsible to the 
president. ® It further recommended that the personnel director be ad- 
vised by a non-salaried Civil Service Board that would be convened only 
on call. The purpose of this part-time board was not to advise on the in- 
tricacies of personnel administration, but to see that civil service func- 
tioned with a minimum of political interference. 

Despite the important gains in efficiency and speed that many ad- 
ministrative authorities thought this shift would accomplish, it failed of 
enactment. The measure was incorporated in the ill-fated administrative 
reorganization bill of 1987 which was defeated along with the famed Su- 
preme Court “packing bill.” The arguments offered in 1937 for these 
changes in the merit system were confirmed in the later report of the 
Hoover Commission on Organization of the Executive Branch of the Gov- 
ernment. Moreover, although the Office of Director of Personnel was not 
established because of the defeat of the administrative reorganization bill 
of 1937, an Office of Liaison for Personnel Management was set up in the 
Executive Office of the President in 1939. In effect, the Office of Liaison for 
Personnel Management settles many of the top personnel policy matters 
that the President’s Committee on Administrative Management had in 
mind for the director of personnel. Actually, since shortly before World 
War II, the executive work of the Civil Service Commission has been a 
one-man show. ® Thus the trend in personnel management has been mov- 
ing informally in the direction of a single director of personnel. 


The Federal Council of Personnel Administration 


Also moving toward partial fulfillment of the civil service objectives in 
the 1937 administrative reorganization bill were two executive orders is- 
sued by President Roosevelt in 1938. The first authorized all departments 
and major agencies not already possessing one to establish a personnel di- 
vision headed by a director—a measure that did not bring about any pro- 
found change in practice because most administrative agencies already 
had something in the nature of a personnel director. A second and more 
important executive order created the Federal Council of Personnel Ad- 
ministration. In the management of personnel policies (or anything else 
in the Federal government, for that matter), it is quite impossible for a 
top group, or even a single director, to issue directives from a vacuum. By 
permitting interdepartmental consultation and collaboration the Council 
helps to mold constructive personnel policies. It has already conducted 
surveys and studies which have led to important reforms. 


8 President’s Committee on Administrative Management: Report of the Committee 
with Studies of Administrative Management in the Federal Government (Washington, 
1937). 

*®See Leonard D. White: Civil Service in Wartime (Chicago, 1945), p. 242. “So 
far as the war service is concerned,” comments Professor White, “the Commission 
practically delegated all of its powers to one man, so that in Commissioner Fleming 
(as far as these war agencies were concerned) we had for the first time a single 
personnel director for the United States.” 
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The Director of Personnel Recommendation of the Hoover 
Commission 


Once again with the publication of the Hoover Commission’s report in 
1949, the theme was sounded for a single personnel director to head the 
Federal civil service. Sweeping alterations were proposed for the Civil 
Service Commission, some of which we shall examine later, but first let 
us consider the Office of Personnel recommended in the Hoover report. 
An Office of Personnel headed by a director of personnel who would also 
be chairman of the Civil Service Commission, was to be located in the 
Executive Office of the president. Among his chief duties the director of 
personnel was to be “principal staff adviser to the President in connec- 
tion with problems related to the career or merit civilian service of the 
Federal government. . . . The Director should advise the President on ways 
and means of identifying exceptional talent within the Federal Civil Serv- 
ice in professional, scientific, and executive positions and of making sure 
that this talent is being utilized in the most effective possible manner. . . ade 
He will be in a position to advise the President as to the steps which need 
to be taken to put the government where it will be looked upon as one of 
the most progressive employers in the nation. While the benefits from 
having a single director of personnel might loom larger in a reorganization 
report than they turn out to be in practice, there is general agreement that 
some improvement should follow. That operating the personnel enter- 
prise of the government cannot ever be made a simple matter by a shift 
in the command agency, however, will be quickly apparent when we con- 
sider the procedures which any command agency single- or plural-headed 
must devise and administer. 


GENERAL PROCEDURES UNDER THE MERIT SYSTEM 


The prime function of a governmental career service is to attract em- 
ployees of the highest competence and to organize the service in such a 
way that incentives and opportunities for promotion will be great enough 
to keep capable men and women in the public service. To accomplish such 
an objective many procedures have evolved, of which only the more sig- 


nificant will be treated here. 


Recruitment 


Among the more formidable tasks of personnel management is that of 
recruiting persons to man the administrative machinery of government. 
Attracting well-qualified applicants, as well as preparing and adminis- 
tering appropriate examinations to test their fitness, is part of the recruit- 
ing process. Everyone who has visited a post-office or some other Federal 
building has noticed the printed circulars announcing examinations. Not 


10 Commission on Organization of the Executive Branch of the Government: 
General Management of the Executive Branch (Washington, 1949), p. 24; The 
Hoover Commission Report (New York, 1949), p. 18. 
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long ago such notices seemed hardly calculated to attract attention, but 
in recent years the publicity announcing examinations and giving the par- 
ticulars about positions in the Federal civil service have lost much of their 
drabness. As recruitment policies must seek out professional and technical 
skills as well as those required for routine clerical positions, a variety of 
techniques are used. Posted notices in Federal buildings and newspaper 
advertisements are the most common methods of drawing attention to 
career-service opportunities, but for technical and professional positions, 
colleges and universities, and technical schools are also widely circularized. 
For some positions, advertisements are run in trade journals, and special 
mailing lists are used. 

The recruitment process is really an early phase of the examining 
procedure which follows. We have in the recruitment phase a rough win- 
nowing which eliminates the more obvious misfits who are disqualified 
from taking a competitive examination because of their inability to meet 
certain requirements. Thus one requirement might be an age limit. In the 
matter of both age requirements and educational standards, however, the 
Federal government's policy has come in for sharp criticism. Under present 
civil service laws no minimum educational qualifications can be required 
by the Civil Service Commission except for scientific, technical, and pro- 
fessional positions. This policy is apparently in response to the obstinately 
held notion that every American citizen should be entitled to take an ex- 
amination, even though it causes needless public expense by admitting 
to examinations many who are almost certain to fail, and undoubtedly 
encourages many false hopes. It is also alleged that this policy of giving 
everyone a chance has pushed age limits “to the point where they fail 
to serve their most useful purpose,’—a charge that is supported by con- 
siderable evidence. 

In the past, the Civil Service Commission has been criticized for being 
too passive about recruitment. Except for certain types of routine posi- 
tions, the Commission has had a lot of difficulty in attracting good candi- 
dates to fill its quotas. In recognition of this need, the Hoover Commission’s 
report dealing with the career service proposed that the president issue an 
executive order requiring all major departments and agencies to conduct 
vigorous recruiting programs in the field of high-level administrative, pro- 
fessional, and technical work, as well as in other areas where specialized 
knowledge is required. ? 


Examinations 


In approaching our discussion of examinations it will be advisable for us 
to recall what the alternatives are in making appointments to the Federal 
civil service. Several hundred thousand employees are selected and ap- 
pointed on a political basis. These appointments are for positions outside 
of the classified service—in other words outside of the merit system. They 
include department heads and other important policy forming officials 
along with a vast array of minor appointments that many critics urge should 
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be brought under the classified service. None of these employees, of course, 
is subjected to a competitive examination. 

Except for comparatively few positions which are filled through a 
“non-competitive” or “pass” examination, all appointments to the classified 
service are based upon a competitive examination. Some examinations are 
written, others are unwritten, and in some cases both are used. They are 
prepared by an examining division of the Civil Service Commission, often 
with outside help from the several departments or from academicians and 
various specialists. For the great mass of classified positions—the clerical 
and routine posts—the examinations are written and the candidates are 
examined in groups. These examinations are given at specified times in 
some seven hundred cities in the United States either by post-office officials 
or some designated representative of the Civil Service Commission. 

Examinations for technical, scientific, and professional positions are 
conducted largely by rating the training, experience, education, and other 
factors that may be relevant to determining an applicant's fitness. Such 
examinations do not follow the familiar collegiate form; nonetheless, they 
are competitive. 


Appointments 


When the results of examinations have been determined, a register of 
names, sometimes called an eligible list, is prepared of all candidates who 
scored a passing grade. There are several registers, of course, for varying 
types of positions. Being on such a register does not carry assurances of 
appointment. Registers expire at the end of a year unless extended by the 
Civil Service Commission, and another examination is necessary if no ap- 
pointment has been secured by the time a register has lapsed. 

Appointments from the eligible lists are made as additional employees 
are needed or as vacancies occur. When employees are needed, the Civil 
Service Commission supplies the appointing officer—a department head 
or some other agency head—with three names taken from the top of the 
appropriate register. The Commission is required to certify the names of 
the three persons standing highest on the list, and the appointing officer 
has the option of selecting one of the three. The two who are not appointed 
resume their places at the top of the register. 

The rule of three presumably permits the appointing officer to exercise 
some discretion with regard to personal qualifications. Prior to 1944 an 
appointing officer might sometimes select from the register persons whose 
qualifications were thought to be superior, even though they were not 
among the highest three. Under the Veterans’ Preference Act of 1944, how- 
ever, the rule that an appointment be made from the ranking three on the 
eligible list was embodied in the law. 

The report of the Hoover Commission on personnel comes out flatly 
against the “top three rule.” In proposing to scrap this measure the Com- 
mission recommends that all applicants for civil service posts should be 
grouped into categories such as “outstanding,” “well-qualified,” “qualified, 
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and “unqualified.” Appointing officers would select first from the top listing 
in filling vacancies and when this list was exhausted choose from the next. 
Thus the appointing officer would not be compelled to select from the top 
three on any listing but would be empowered to select anyone from the 
entire grouping. As a safeguard against political favoritism the Hoover 
Commission further recommended that appointing officers be subject to 
dismissal for misuse of authority. 11 


Veterans’ Preference 


Since the beginning of the merit system in this country veterans have been 
given preference in the recruiting of civil servants. All veterans have their 
scores increased by five points and disabled veterans receive an additional 
ten points. If a disabled veteran is so physically incapacitated that he is 
unable to work, his wife is entitled to have ten points added to her exam- 
ination rating; the same increase is allowed to widows of veterans. In addi- 
tion, a disabled veteran—or his wife, if he is unable to work—or a veteran’s 
widow, is automatically placed on the top of an eligible list, irrespective of 
rating as long as the examination has been passed. Exceptions are also made 
favoring veterans on such matters as age limits and the apportionment pro- 
visions of civil service law apportioning classified positions among the 
several states and territories. Veterans may be certified for appointment 
even though a state’s quota of appointments is already filled. 

Many heated controversies have been generated by the question of 
veterans’ preference, but few Congressmen would dare to oppose legisla- 
tion supporting the principle. The moral case for giving veterans prefer- 
ence in competition for civil service appointments is, needless to say, a 
strong one. But some criticism against making preference provisions too 
liberal is also well taken. 1? Adding five or ten points to a veteran’s score 
on an assembled examination, for example, could change a non-passing 
grade of sixty-five to the passing mark of seventy. The marginal boost of 
veterans’ preference that changes a non-passing grade to a passing mark 
might not be too serious a matter for one of the lower routine positions in 
the Federal service. More serious, however, is its effect on the higher ad- 
ministrative positions. “A peculiar consequence of veteran preference,” 
writes John Miller, “is the advantage it gives veterans in original appoint- 
ment to the more important and responsible, as well as the more remunera- 
tive, grades of service. This effect, which has broad implications with 
regard to efficiency of the service, has been generally overlooked.” 1 

Few people would quarrel with the fact that the government owes a 

11 A similar statute is now applicable to the Tennessee Valley Authority. 

12 For a dispassionate analysis of this problem see Leonard D. White: Veterans 
Preference—A Challenge and an Opportunity. Civil Service Assembly of the United 
States and Canada Pamphlet No. 17, 1944. 

13 See John F. Miller: Problems of the American Public Service (New York, 1935), 
p- 283. This is brought about, says Mr. Miller, by “(1) the veteran’s natural tendency 


to make the most of their preference by competing for the best positions and (2) the 
limited number of appointments to these positions.” 
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tremendous debt to the veterans, but this does not necessarily mean that 
veterans’ preference is the sole method of aiding former members of the 
armed services. In 1940, 30 per cent of the persons appointed to civil service 
positions could claim veterans’ preference. With the Veterans’ Preference 
Act of 1944 battening down these privileges more securely than ever, the 
proportion of veterans on the Federal payroll was bound to swell. By Oc- 
tober, 1948, the Civil Service Commission reported that 45 per cent of all 
Federal employees were veterans. As long as this trend does not overstock 
the civil service with personnel of borderline qualifications veterans’ pref- 
erence seems reasonable but such a possibility is not to be ignored, nor 
should the greatly diminished opportunities of the non-veteran in the ca- 
reer services be lightly dismissed. The principle that veterans should be 
considered before non-veterans is retained in the Hoover Commission’s 
report. All disabled veterans who have been graded as “qualified” would be 
placed in the top listing—“outstanding’—and would have first call on 
openings. Other veterans would be put immediately behind the disabled 
group provided they were rated as “outstanding,” otherwise they would go 
to the top of the list in the category their rating justified. In any case an 
appointing officer would have to show “adequate reasons” for passing over 
a veteran. The report of the Hoover Commission, therefore, though it 
would diminish slightly the liberal advantages which veterans have en- 
joyed heretofore, still makes generous concessions in their favor. 


The Routine Functions of Personnel Administration 


Among the routine matters of personnel administration are a great variety 
of procedures and functions the technical details of which need not detain 
us here. At this point we need only set forth briefly the nature of these func- 
tions, and emphasize again that the mastery of techniques that have 
evolved has as its grand purpose the building of a sound career system 
adequate to service big-business government. 


Classification 


One of the major problems of personnel administration is position classifi- 
cation. This involves studying the duties and responsibilities of different 
types of positions and arriving at some judgment about the training or ex- 
perience (or both) that are necessary to fill them. Position classification 
facilitates the examination process in that the requirements for admission 
to examinations and the tests themselves can be correlated with the duties 
of the position. In practice, persons on a single register may qualify for a 
great many different positions; thus in many cases the gearing of an exam- 
ination to a position is not as close as we might imagine. For some positions 
with large numbers of employees, such as that of postal clerk, it is, of 
course, quite important that the examination be closely correlated with 
the position. The classification of positions is very important in laying a 
foundation for a more or less rational pay policy. In the days when Con- 
gress appropriated pay scales position by position or appropriated without 
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knowing anything about the duties involved in the position, the obvious 
consequence was that employees in one Federal agency performing the 
same kind of work as those in another often received quite different pay. 
Position classification was intended to remove such discrepancies. 

Under the Salary Classification Act of 1923, positions in the classified 
service were to be grouped according to their duties into five broad divi- 
sions or “services.” The greater part of the classified service outside of the 
District of Columbia, however, was left unaffected until the passage of the 
Ramspeck Act in 1940, which authorized the president to begin classifica- 
tion anew. Although far from completion because of the intervention of 
World War II, the program is being pushed ahead. It calls for first grouping 
into the five broad services over 2,000 types of positions recognized by the 
Civil Service Commission and then subdividing each service into grades. 
The services are: (1) professional and scientific; (2) sub-professional; 
(8) clerical, administrative, and fiscal; (4) custodial, crafts, and protec- 
tive; and (5) the clerical-mechanical. Within each of the services there 
may be several grades ranging from the most menial and routine work to 
the most responsible. Ideally the salaries for employees doing comparable 
work in any agency of the government should be based upon a uniform 
compensation scale. Actually, this has been far from the case. The Hoover 
Commission found there were five pay policies in the government in 1948 
and it stressed the urgent need for the adoption of one pay policy. 


Salaries 


Along with the problem of fashioning uniform compensative scales, the 
other great problem of personnel administration with respect to salaries is 
making them adequate. In the lower brackets the compensation of Federal 
employees compares favorably with that paid for similar work by private 
industry. Moving up the ladder, however, the comparison becomes in- 
creasingly unfavorable for governmental employees. The discrepancy be- 
tween the pay of governmental employees earning in the neighborhood of 
$5,000 a year and above and persons doing comparable work in private 
industry is particularly marked. Taking stock of this situation, the Hoover 
Commission noted that since 1939 there have been increases in pay of from 
38 to 56 per cent for employees earning less than $5,000 a year, while those 
making more than this amount have been advanced a maximum of 15 per 
cent and, in some cases not at all. To forestall loss of some of the govern- 
ment’s ablest men to private employment, the Hoover Commission recom- 
mended that the pay of employees in the technical, scientific, and executive 
positions be increased and that the present ceiling of $10,330 for career 
workers be raised. The Commission also recommended increases in com- 
pensation for employees in the middle brackets. 

If government is to attract and hold persons with outstanding talent 
at the higher professional and administrative levels, salaries will have to be 
edged upward. Today government could hardly be expected to pay its 
top professional and administrative officials in the career service anything 
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like the salaries garnered by some executives in the business world. Yet if 
the transfer of government’s most capable employees to industry is to be 
stopped one of the most important questions on the agenda of personnel 
problems is the liberalization of pay policies. 14 


Promotion and Efficiency Ratings 


A supplement to attractive salary scales as a morale builder is the oppor- 
tunity for advancement. In weighing promotion as an incentive and con- 
sidering its relation to the merit system, both advance in salary and the 
time-honored incentive offered by the lure of a more challenging position 
are important. Undoubtedly many capable persons look upon government 
service as a confining experience professionally, and take a dim view of the 
possibilities of a genuine career in the public employ. Promising potential 
candidates for governmental service too often are deterred from entering 
by the thought that opportunities for advancement are limited and that 
meritorious service does not assure promotion to more responsible posi- 
tions. One of the grave tasks of personnel administration is to discourage 
this belief and to develop a well-conceived program of promotions. To 
state the need, however, is a simple matter; to bring about execution is 
quite another. 

How promotions are to be determined posits a delicate problem in 
any organization, public or private. Under the Pendleton Act no classified 
officer or employee is to be promoted until he has passed an examination 
or can be shown to be specially exempted from an examination. By way 
of reinforcement an executive order of the president also provides that, 
in so far as practicable, examinations shall be used for promotion in the 
classified service. Past practice, however, has rather consistently by-passed 
both directives, although since an executive order of 1938, the Civil Service 
Commission has been conducting some promotional examinations itself, 
and the departments and agencies have also administered some promo- 
tional examinations for their own employees under the supervision of the 
Civil Service Commission. One method of trying to determine fitness for 
promotion is through an efficiency rating—a procedure that has yielded 
disappointing results where it has been used in the Federal government. 
Since 1925 efficiency ratings have been used to some extent in the merit 
system, the general purpose being to use the results of a periodic check-up 
on the employees either as a basis for determining promotions or as an 
impetus for self-improvement. There has been a great deal of dissent to the 
proposition that efficiency ratings serve a useful purpose. The Hoover 
Commission, in fact, reports to the contrary. !° It found that efficiency- 
rating procedures were “undermining supervisor-employee relationships,” 
and that a further disadvantage was the tendency to use adverse efficiency 

14 See H. D. Smith: “Government Must Have Good Men.” New York Times Maga- 


zine, July 14, 1946, p. 9. 
15 Commission on Organization of the Executive Branch of the Government: 


Personnel Management (Washington, 1949) p. 29; The Hoover Commission Report 
(New York, 1949) p. 126. 
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ratings as a means of punishment, often to the extent of dismissal, “rather 
than as a means of developing full potentialities of the employee.” In recom- 
mending the abolition of efficiency-rating procedures, the Hoover Com- 
mission suggested that they be replaced by ability and service records 
designed to rate each employee’s “ability, past performance, progress, and 
potential usefulness.” Such records would not be used as a basis for dis- 
missal or promotion, but for securing greater understanding and confidence 
between the employee and his superior. 

Without question the problem of promotion presents one of the most 
difficult hurdles to Federal personnel administration. Part of the annual 
turnover of 500,000 governmental workers is the result of bad morale, and 
a not insignificant amount of the poor morale may be traced to lack of pro- 
motional opportunity. One method of promotion, of course, that should not 
be overlooked, is the competitive examinations open to everyone, includ- 
ing employees, for positions higher than the employees’ incumbent status. 
This is not promotion in the form with which we usually associate it, but it 
tends toward the same end. This indirect method of promotion, incident- 
ally, suggests an additional reform in promotional practice that was re- 
ferred to by the Hoover Commission: promotions across agency lines 
should be encouraged and job switches, often in the nature of promotions, 
from one agency to another should be facilitated. 


Dismissals 


The thought of severance has an unpleasant ring but certainly it is a prob- 
lem that must be dealt with fairly, yet forcefully, by personnel administra- 
tion. In introducing our discussion of this topic, we shall digress long 
enough to mention two items that have some relation to removal—proba- 
tion and discipline. 

New appointees are on probation during the first six months of em- 
ployment. Ostensibly the purpose is to determine an employee’s fitness for 
the position. If performance is satisfactory, the appointment becomes per- 
manent at the end of the probationary period. On the other hand, if the 
probationary appointee has failed to measure up to what is expected of 
him he may be dismissed at the end of six months and the appointing officer 
need assign no reason for dismissal. Sharp criticism has emerged for failure 
to make proper use of the probationary period. The basis of the criticism 
is that a probationary appointee’s superior is often too lax in checking the 
appointee’s work, in consequence many unfit persons creep into the Federal 
service without being challenged before they acquire tenure. Some strides 
have been taken recently to secure more vigorous use of the probationary 
period, and the Hoover Commission has also underscored the need for 
having appointing officers take the procedure more seriously. 

After the probationary period, a merit appointee acquires certain 
tenure rights that makes his removal more difficult; nonetheless, he is still 
subject to disciplinary and removal procedures. Disciplinary action may be 
taken against an employee for infraction of the civil service rules. The 
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severity of such action depends upon the nature of the complaint. It may 
take the form of a simple warning or in serious cases it can lead to suspen- 
sion without pay. 

The most drastic disciplinary action, of course, is dismissal. Contrary 
to practice under the probationary period, an officer requesting the dis- 
missal of an employee who has acquired tenure must assign his reasons in 
writing. Regulations on removal state that no person shall be removed for 
political or religious reasons and that no person shall be removed “except 
for such cause as will promote the efficiency” of the service. In theory, an 
officer wishing to remove an employee may do so if there are any grounds 
at all for such action. That a substantial number of employees are dismissed 
annually is evidenced by the fact that in 1946 approximately 106,000 gov- 
ernment employees were removed. 1° Among the grounds for removal are 
inefficiency, or more specific charges such as mental unfitness, immorality, 
intoxication, or unbecoming conduct. Unfortunately, inefficiency is one of 
the most difficult charges to prove and for this reason many an executive 
has probably been deterred from pressing for the removal of an incom- 
petent civil servant. At best, the task of discharging an employee is one of 
the more onerous chores of administration, but when the procedure is en- 
cumbered by some of the conditions encountered in dismissing an em- 
ployee from the Federal career service, it is all the more distasteful. 

The process of dismissing an inefficient worker may involve a dreary 
succession of red tape and delays. Taking a hypothetical case, the Hoover 
Commission showed that a determined employee may fight a discharge 
through four boards of review while at the same time retaining the position 
for several months, merely by following normal separation procedure. In 
one case cited by the Hoover Commission, an incompetent stenographer 
had her case reviewed by four boards and compelled the officer requesting 
removal to present forty-five evidences of tardiness and refusal to do work 
assigned. The separation procedure in this case dragged out seventeen 
months before the employee finally quit. Perhaps another factor that has 
made some administrators timid about removals is that they occasionally 
cause repercussions from the discharged employee’s congressman. 

To facilitate the weeding out of incompetent employees, the Hoover 
Commission recommends the elimination of the three-level appeal pro- 
cedure that has undoubtedly discouraged supervisory officials from dis- 
missing unsatisfactory employees. A hearing would still be provided but 
the procedure could not drag out more than thirty days unless the employee 
succeeded in carrying an appeal to the Civil Service Commission. 

The obvious problems in connection with removals, of course, is to 
strike a happy balance between making dismissals too easy and—equally 
undesirable—making removals so difficult that mediocre workers or per- 
sons whose removal would increase the efficiency of the service cannot be 


16 That employees under the merit system are removed for cause more frequently 
than they are reputed to be is borne out by the evidence. See Barbara Brattin: “The 
Dismissal Pattern in the Public Service.” Public Personnel Review (1947), 212-15. 
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promptly dropped. Actually the danger of abuse of the power to remove is 
reduced by the fact that the officer securing the dismissal cannot name 
anyone he pleases to succeed the discharged employee. He must fill the 
vacancy from names certified to him by the Civil Service Commission taken 
from an appropriate register. In the opinion of many, therefore, while the 
back door of the merit system is open, the front door is closed, a circum- 
stance that destroys most of the incentive to remove for political reasons. 
The mantle of permanent tenure under the merit system is probably still 
too protective for the welfare of the service, and to achieve the ideal bal- 
ance between tenure and removal a stiffening of dismissal policies would 


help. 


Training, Transfers, and Retirement 


No personnel program would be complete without provision for the im- 
provement of the employees already in the service. For many years the 
Federal government has encouraged its employees to augment their train- 
ing by study in technical schools, universities, and other outside training 
centers. This method is still looked upon with favor, but the great increase 
in the scope of Federal activity has also led governmental agencies to estab- 
lish training courses of their own. These courses have been helpful in 
implementing the unsystematic and somewhat uneven training that 
employees acquire from their supervisors, and they have also been instru- 
mental in developing more intradepartmental harmony on routine proce- 
dural work. In addition, such courses build morale by encouraging an 
employee to take more pride in competent work and stimulating his desire 
for promotion and the acquisition of improved skills. 

As noted by the Hoover Commission report, transfer across agency 
lines has not been intelligently encouraged much to the detriment of the 
career service. Employees have been able to transfer to other agencies 
under certain conditions, but a transfer may not be made for a position 
above the grade in which the transferee is serving unless it can be shown 
that the position in question cannot be practicably filled by promotion. The 
Hoover Commission recommended that transfer among the departments 
of personnel capable of advancing further in another agency be encour- 
aged. Moreover, to facilitate such transfers it suggested that training pro- 
grams be planned with this objective in mind. 

No personnel enterprise, private or public, can any longer afford not 
to develop progressive retirement policies. Even the most liberally paid 
public servants cannot save enough from their salaries to provide a com- 
fortable pension when they reach retirement age, and certainly those in the 
lower salary brackets, in company with employees of similar incomes in all 
walks of life, need pension support when they are no longer able to work. 
A retirement scheme also permits the orderly retirement of persons at an 
age beyond which their efficiency may be presumed to decline and in this 
way aids in keeping up the efficiency of the career system. A retirement 
system really has three bases: first, it is a humanitarian plan to care for the 
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needs of persons who have devoted a substantial part of their lives to the 
public service; second, it is a morale builder; and third, it raises the effi- 
ciency of the service. 

The landmark of the Federal retirement system is the Civil Service 
Retirement Act of 1920. This Act divides employees covered by its pro- 
visions into three groups, each with separate retirement ages. Employees 
whose work involves heavy manual labor or unusual hazards have a retire- 
ment age of sixty-two, while others are set at sixty-five and seventy. The 
pension allowances have been advanced from time to time and in general 
they do not compare unfavorably with retirement benefits elsewhere, but 
the effect of inflation on fixed pension allowances is well known, and in 
recognition of the importance of liberal retirement programs the Hoover 
Commission urged that benefits be increased. 


PROBLEMS OF UNIONIZATION AND POLITICAL NEUTRALITY 
Employee Unions 


In line with the general antipathy to unionism during the infancy of labor 
organizations in this country, moves to organize employees of the Federal 
government were strongly discouraged. Until 1912, Federal employees 
were forbidden to present their grievances either to Congress or its com- 
mittees. 17 But since that date, Federal employees have conducted vigorous 
campaigns to improve their lot, and there are now several unions with 
which they are affiliated. 18 The A.F. of L. and the C.1.0. both have Federal 
employee affiliates, and there is also an independent union of Federal em- 
ployees known as the National Federation of Federal Employees. In addi- 
tion employees in the postal service have their own unions, some of which 
are affiliated with regular labor unions, and skilled laborers in the Federal 
government’s employ usually belong to their own trade union. 

There is no longer any question about the right of Federal employees 
to organize, but the right to strike is not admitted. !° In recognition of the 
peculiar position of government employees in this respect, the charters 
of unions of Federal employees specifically forbid strikes—a principle that 
the overwhelming segment of public opinion undoubtedly favors. Since 
the nation-wide railroad strike of May, 1946, public sentiment seems to 
have crystallized against a repeat performance of any strike of this magni- 


17In 1912 the Lloyd-LaFollette Act by implication granted to Federal employees 
the right of affiliation with outside unions. 

18 On the right to organize see David Ziskind: One Thousand Strikes of Govern- 
ment Employees (New York, 1940), p. 243. Referring to the National Labor Rela- 
tions Act which affirms the right of employees in industry to organize, David Ziskind 
states: “Although the Act expressly exempts public employees, the National Labor 
Board, acting as arbitrator in a voluntarily submitted charge of discrimination against 
union men .. . held that the Federal Government was morally obligated to recognize 
the right of its own employees to organize without coercion, intimidation, or inter- 
ference from their employer.” 

19 On the right to strike see ibid., pp. 232-40. 
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tude which would paralyze the nation, and it has made people more 
acutely aware of the unpleasant consequences that a stoppage of essential 
public services would entail if government employees staged a strike. 

In renouncing the strike, Federal employees surrender a weapon that 
has clearly proved invaluable, in use and as a threat, to organized labor in 
improving its position. The charge of governmental employees that the 
public is frequently indifferent to their legitimate complaints is not without 
foundation. Nor is it always an easy matter for Federal employees to have 
their economic position and working conditions bettered when confronted 
by an economy-minded or hostile Congress. 2” For these reasons, it is im- 
portant that Federal employees be periodically given an opportunity to 
present their case and have it carefully considered. In this area the em- 
ployee unions serve a constructive purpose. 


Political Neutrality 


The idea of making the civil servant politically neutral in the United States 
is deeply ingrained. Contrary to the policy of some countries such as 
France, where a governmental employee may not only take part in politics 
but actually run for public office while holding a civil service job, the estab- 
lished policy in this country seeks to insulate the civil servant from political 
affairs. To the extent that he is protected from compulsory campaign con- 
tributions or party assessments and any other pressure designed to intimi- 
date him, the theory of political neutrality seems well founded. But many 
queries have been raised about the inadvisability of forcing civil servants 
to remain on the sidelines in partisan affairs and political campaigns. 

There is, unhappily, no easy way of resolving the problem of political 
neutrality. To give civil servants a completely free hand in partisan activi- 
ties might encourage the building of a monstrous governmental political 
machine, and it would certainly increase the drive for self-perpetuation of 
one political group. Yet, to exclude a million or two governmental em- 
ployees from political activity posits other distressing alternatives. The 
task of invigorating the political, social, and economic policies of govern- 
mental leaders through a neutralized bureaucracy is a problem that calls 
for imaginative thought. Indifference or apathy toward given policy objec- 
tives can seriously undermine an administration’s program, and the evi- 
dence is abundant that representative government requires a well-ordered 
concord between policy-making leaders and the bureaucracy. 

Whatever answer the future holds for the disposition of the political 
neutrality question, the course originally embarked upon still has strong 
support. The Hatch Acts of 1939 and 1940 extended the prohibitions 
against political activity for employees in the classified service to all un- 
classified Federal employees, and it put into more concrete form the long- 

*° For a sympathetic view on the right of government employees to organize and 


even to use the strike, see Sterling D. Spero: The Labor Movement in a Government 
Industry (New York, 1923). 
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standing rule forbidding classified employees to take part in political 
management or political campaigns. As the situation now stands, a Federal 
employee may vote and discuss politics in private, but beyond these limits 
he is not permitted to trespass. 


Loyalty Tests 


The requirement that civil service employees take an oath to support the 
Constitution of the United States is certainly nothing new, but since World 
War II strenuous efforts have been made to make this more than a perfunc- 
tory matter, and systematically to exclude applicants and to weed out old 
employees where there is any suspicion of disloyalty. With fifth-column 
experience fresh in mind and aware of the penetrative powers of certain 
political groups, President Truman set up a Temporary Commission on 
Employee Loyalty on November 25, 1947. This Commission was created 
to study ways of debarring “disloyal or subversive” persons from the Fed- 
eral payroll, particularly Communists. As a result of the findings of the 
Commission, President Truman issued an executive order on March 21, 
1947, that bars from the entire executive branch any employee who belongs 
to, aids, or even sympathizes with Communism, Fascism, or any other 
ideology that advocates the overthrow of the constitutional form of gov- 
ernment in the United States. 1 

The standards prescribed for debarring persons from governmental 
service take into consideration all evidence leading to a conclusion that the 
person is disloyal—his activities and associations, evidences of sabotage, 
advocacy of revolution or violence, and evidence that the person was serv- 
ing another government. Obviously, such standards can be abused and the 
most careful and sincere intentions can accelerate into a “witch hunt” un- 
less supervised with extreme fairness. As anticipated, some vociferous 
criticism greeted this executive order but its retraction in face of unsteady 
international conditions seems unlikely. At the end of 1948, the Federal 
Bureau of Investigation reported that 2,342,922 employees had been pro- 
cessed and cleared and that derogatory information had been received on 
7,667. Full investigations were ordered in the latter cases. It was also dis- 
closed that 51 employees had been fired as a result of investigation and that 
approximately 800 had been suspended or had resigned rather than face 


investigation. 


THE MERIT SYSTEM IN PERSPECTIVE 


With the three-quarter century mark still some distance away civil service 

in the United States had definitely emerged from the swaddling clothes 

stage, and thus far it has muddled through the trial and error phase of per- 

sonnel administration with reasonable success. There is some disagreement 

over its considerable shortcomings, and there are a variety of complaints. 
21 Executive Order No. 9835 (March 21, 1947). 
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One of the liabilities that has caused a certain amount of sniping against 
the civil service system is that far too much time is consumed in processing 
a prospective appointee. ?* Administrators complain that they must some- 
times wait from six to eight weeks while various civil service officials haggle 
over procedure. Another perennial complaint of the administrators is that 
they are constantly plagued and bogged down by the enormous amount 
of information demanded by the staff of the Civil Service Commission. 
Some administrators contend that they spend up to one third of their time 
just in satisfying the Commission. Still another complaint often heard is 
that the civil service staff has become a somewhat autocratic officialdom, 
evolving sterotyped blueprint procedures upon which it refuses to com- 
promise. The last, of course, is the kind of criticism that is frequently 
bandied about in an irresponsible fashion; nonetheless it has been too 
common a complaint not to have some basis in fact. 

We should not neglect to look at civil service from time to time in a 
perspective that will enable us to examine its over-all effect upon our 
political system. Does it have a corrosive effect upon political party organi- 
zation and thus emaciate the tools of representative government? If so, how 
can this process be halted or offset so that a sound career service and a 
vitalized political system function side by side? The answers to these ques- 
tions can at best be “shore dimly seen,” but they were significant in Jack- 
son’s time and they are more so today. In striving for the ideal balance 
between a career service and a political system, it will be some years before 
the epitaph of the spoilsman can be chiseled out. There will always be 
persons who have an over-zealous desire to dispense patronage without 
regard for vocational qualification, just as there will be some who insist 
that they “can pick a better postmaster than a Civil Service Commission 
can.” Yet, the spoils system will probably expire, but when it does—like 
T. S. Eliot’s prediction for the world—it will end “not with a bang, but a 
whimper.” 

In its relation to administration the real problem of the career service 
today is to insure that the agencies of government are continuously serv- 
iced by men and women of high intelligence and integrity. This calls for 
vigorous recruitment policies, liberalized pay, and the maintenance of 
sturdy incentives. The task of keeping the service force of government 
commensurate in ability with the responsibilities government is required 
to meet, has not always been duly appreciated by the nation’s citizenry—a 
circumstance that has not made easier the problems of personnel admin- 
istration. No single element of administration, however, is of more funda- 
mental importance than personnel. Indeed as Arthur S. Flemming, former 
Civil Service Commissioner, commented at the time the Hoover Commis- 
sion released its reports on administrative organization, so vital are the 





22 For a hard-hitting article on the liabilities of the civil service system sec Floyd 
W. Reeves: “Civil Service as Usual.” Public Administration Review (1944), 4:327-40. 
Sce also John Fischer: “Let’s Go Back to the Spoils System.” Harper's (1945), 19: 
362-76. 
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recommendations on personnel that if they are not adopted successive re- 
ports “will not be worth the paper they are written on.” 
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CHAPTER XX 


THE PRESIDENTIAL STAFF 
eB 


Tt A PRESS conference a few days after the 1936 presidential election 
in which the Republican candidate carried only Maine and Ver- 
mont, Franklin Roosevelt commented that he felt his opponent 

had failed to exploit the most vulnerable spot in his first term record—his 
weakness as an administrator. Although this frank self-indictment was mo- 
mentarily overshadowed by more compelling issues of New Deal economic 
reforms, the remark does call attention to one of government’s greatest con- 
temporary problems—the problem of gearing administration in such a 
way that a conscientious executive can competently oversee the agencies 
responsible to him. 

There were, in 1949, sixty-five departments and agencies that reported 
to the president. Even if this number were reduced two-thirds as recom- 
mended by the Hoover Commission, the chief executive would still have 
to be superhuman to handle unaided “the crushing burden of bringing all 
the units of the executive branch into harmony, and of fitting them together 
so that a unified program may be carried out.” ! To facilitate this highly 
important overhead direction of administration by the president several 
agencies have gradually developed. Their work is government-wide and 
their primary purpose is to provide advisory assistance that will aid the 
president in both determining and carrying out the broad policies of his 
administration. Essentially the problem is like that of a single person sit- 
ting on top of a pyramid; unaided, he cannot possibly get a clear view of 
everything that is going on at the base or within. Nor is it sufficient that the 
different unit leaders within the pyramid report individually to the person 
on top. Such contact is helpful but it needs reinforcement. The person 
perched on top must have a few trained assistants who can keep a sharp 
watch on a particular function or group of functions common to all units 

* Commission on Organization of the Executive Branch of the Government: General 
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within the pyramid who can advise him of their findings as well as give 
suggestions for improvement. Since our mythical figure at the top of the 
pyramid could hardly watch several operations at once or even penetrate a 
single operation through some sixty different units his only alternative is to 
acquire assistants who can keep track of specific operations and advise him 
accordingly. 

In the Federal government, the president is comparable to the person 
sitting on top of the pyramid. We have already observed the agencies as- 
sisting the president that might be referred to as the “functional” arms of 
the chief executive—the regular departments and such agencies as gov- 
ernment corporations and independent commissions. Here we shall be con- 
cerned with managerial arms—various agencies that assist the president _ 
in directing his administration—sometimes called overhead agencies. One 
overhead agency was dealt with in the preceding chapter—the Civil Serv- 
ice Commission; in this chapter we open our discussion with another—the 
Executive Office of the President. 


THE EXECUTIVE OFFICE OF THE PRESIDENT 


Not until the late 1930’s was the first important step taken to develop man- 
agerial agencies around the president. “Until the creation of the President’s 
Committee on Administrative Management in 1937,” one writer has noted, 
“the mainspring of all government reorganization was the economy mo- 
tive.” 2 Out of this Committee’s labors, however, came a proposal for a 
central managing agency—a proposal that was carried out by the president 
under powers granted by the Reorganization Act of 1939. The Executive 
Office of the President was established and three managerial agencies were 
housed within it: the Bureau of the Budget, the National Resources Plan- 
ning Board (abolished by Congress in 1942), and the Liaison Office for 
Personnel Management. During World War II, a fourth managerial arm, 
contemplated in 1939, was created—the Office for Emergency Manage- 
ment—and since the war three others have been installed within the 
Executive Office—the Council of Economic Advisers, the National Security 
Council, and the National Security Resources Board. 

Under the Reorganization Act of 1939 Congress also authorized the 
appointment of six administrative assistants to assist the president directly. 
Clearly the central purpose in establishing the Executive Office was not 
economy but the development of managerial bodies alongside the presi- 
dent that could help him oversee his administration. The role of these staff 
services or managerial agencies, as reaffirmed by the Hoover Commission, 
“is not to assume operating functions or to duplicate the responsibilties of 
the operating departments. These services should exist only to give the 
President the greatest possible information on the activities of the Govern- 


2 Luther Gulick: “The Executive Office of the President: A Symposium.” Public 
Administration Review (1941), 1:139. 
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ment as a whole, and to enable him to direct the policies of the departments 
and agencies.” 


The Bureau of the Budget 


Among the managerial agencies included in the Executive Office of the 
President, the Bureau of the Budget has the most influence over adminis- 
tration, and the director of this staft service has become the most important 
administrative adviser to the president. The creation of the Bureau of the 
Budget is comparatively recent. Until 1921, the year in which the Budget- 
ing and Accounting Act was passed, the chief executive was without any 
systematic means of preparing an annual budget. It is often stated that it 
took the assassination of President Garfield by a disappointed office seeker 
to start civil service: similiarly, it took a world war and the first “billion 
dollar budgets” this country had seen to bring about budgetary reform. 

Under the Budget and Accounting Act of 1921, the Bureau of the 
Budget was created, with a director at its head, and the General Account- 
ing Office was established, headed by the Comptroller General. The Act 
authorized the Bureau of the Budget to prepare annual budgets and to see 
that its financial programs are executed in line with the president’s policy. 
The fiscal responsibilities of the Bureau including its work of formulating 
the budget will be treated elsewhere in this chapter, but the work of the 
Bureau in administrative planning and research—-which was also author- 
ized by the Act of 1921—can be advantageously discussed at this point.* 

Until 1939, the Bureau of the Budget concerned itself chiefly with re- 
viewing estimates, but since that time, in addition to its fiscal activities, it 
has steadily developed as an administrative planning agency. The presi- 
dent is empowered to have the Bureau direct management studies for the 
purpose of recommending improvements to Congress. This work is carried 
on by the Bureau’s Division of Administrative Management. Actually the 
development of the Bureau as a planning agency is not at all inconsistent 
with what is perhaps its primary objective—the review of estimates. The 
review of estimates of department expenses quite naturally leads to an ex- 
amination of departmental administrative practices and this in turn sug- 
gests improvements in management that will help reduce estimates. 

The Division of Administrative Management of the Bureau devotes its 
full time to the study of organization and management with the view of 
bringing about improvements. It has no authority to compel the adoption 
of its recommendations. On most intra-departmental matters, the Division’s 
recommendations or suggestions are made directly to operating officials, 
departmental heads and the like, who accept or reject them on their own 
motion. The principal types of recommendations that go to the chief execu- 
tive concern the exercise of his power to organize (when he has congres- 

% A lucid account of this phase of the Bureau of the Budget’s work will be found in 


Fritz Morstein Marx: “The Bureau of the Budget: Its Evolution and Present Role, I.” 
American Political Science Review (1945), 39:887-93. 
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sional authority to do so). Thus the Reorganization Plans, under the Act 
of 1939 and subsequent acts, went from the Division to the president. 

Acting in an advisory capacity, the Division of Administrative Man- 
agement has become something of a master mechanic for the Federal ad- 
ministrative system. Generally conceded to have one of the ablest staffs in 
the governmental service, it has influenced changes in management and 
organization in a great many Federal agencies. To give but a few examples, 
its recommendations have been adopted for reorganizing the Army services 
and the State Department, and many of its suggestions have been carried 
out with respect to the wartime agencies, an area in which the president 
had wide authority to determine organization—to create, abolish, and con- 
solidate agencies. 4 


The Bureau and Government Reorganization 


In a general and sometimes in a specific way, the more urgent administra- 
tive reorganization measures were either discussed or suggested in the 
preceding chapters. There is no need, therefore, for treating the subject 
extensively at this point; it will serve our purpose to dwell briefly on some 
of the larger aspects of reorganization. 

Reorganization embraces plans for the rearrangement of functions and 
responsibilities, personnel, the structure of the administrative hierarchy 
and services, and many other matters. The most comprehensive attacks on 
the problems of reorganization were made by the President’s Committee on 
Administrative Management in 1937, and more recently by the Commis- 
sion on Organization of the Executive Branch of the Government whose 
reports were published in 1949. 

While careful reorganization is of immeasurable value and govern- 
ment has been severely handicapped by faulty administrative arrange- 
ments, it would be unwise to expect too much from reorganization—to 
look upon it as a nostrum that will solve all problems of administration. 
The objective of all tinkering with administrative machinery should be a 
more skillful mobilization of administrative services for handling govern- 
ment’s social responsibilities. The social good rather than economy should 
be the yardstick to measure reorganization benefits. As Professor Hyneman 
forcefully asks: “What does the administrative reorganization program, 
designed to achieve efficiency and economy, offer to the man whose chief 
concern is for certain other qualities in his government—whose concern is 
that vision, imagination, and courage predominate in the execution, adap- 
tation, or modification of policy.” > Furthermore, government reorganiza- 
tion is not something that can be achieved in a single stroke. It is a constant 
process of piecemeal change to improve administrative services. In this 
area, obviously, the Bureau of the Budget’s Division of Administrative 


+See Leonard D. White: Introduction to the Study of Public Administration (3d 


ed.; New York, 1948), pp. 62-3. : 
5 See Charles S. Hyneman: “Administrative Reorganization: An Adventure into 


Science and Theology.” Journal of Politics (1939), 1:62-75. 
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Management has an important function, a function in which progress is 
more likely to be modest than revolutionary. 


The Legislative and Statistical Divisions of the Bureau 


As one of its functions as a staff arm of the president the Bureau of the 
Budget reviews legislative proposals of the departments. This is done by 
its Division of Legislative Reference which scrutinizes all proposals for 
legislation or executive orders submitted by the departments and agencies 
to see that they conform with presidential policy. A department may take 
a legislative proposal to Congress after it has been found to be not in ac- 
cord with presidential policy, but it must indicate that the proposal is at 
variance with official policy. Another significant phase of the work of the 
Division of Legislative Reference is ironing out conflicts between contem- 
plated legislative proposals of different departments and agencies. 

In still a different area, the Bureau of the Budget serves as a manage- 
ment coordinator through its Statistical Division which clears all govern- 
mental statistical operations. Thus the responsibilities for management 
improvement that the Bureau has taken under its wing cover a wide area. 
In judging the tendency to broaden the generalship of the Bureau of the 
Budget over management one point should be clearly understood. The 
Bureau is not a policy planner as that term is used to describe the social 
and economic measures which the president has decided upon. Such mat- 
ters are decided upon by the president after advising with the leaders of 
his administration in and out of Congress and with such agencies as the 
Council of Economic Advisers of which we shall speak presently. The chief 
concern of the Bureau of the Budget is to make Federal administrative 
machinery operate as smoothly and as efficiently as possible. While the 
Bureau’s responsibility for improving management concentrates on the 
means and methods of securing more efficient operation, it should not be 
supposed that this agency is completely neutral on social and economic 
issues. Through their intimate contact with management at all levels the 
officials of the Bureau are in a position to form many judgments on general 
questions of social and economic policy, and they are sometimes able to 
impregnate departmental officers with recommendations that have little 
to do with problems of management. Indeed, the suggestions of Bureau 
officials along these lines may often be embodied in proposals that even- 
tually emerge as official policies from high councils of the president’s ad- 
ministration. Thus, in many ways, the Bureau of the Budget has advanced 
to occupy a unique place in the administrative system—as a coordinator, 
improver of management, “trouble shooter,” and finally an unofficial ad- 
visor on problems of long-range social and economic consequence. Clearly, 


there is no other agency in the Federal service that can boast such unusual 
distinction. ¢ 


°“The Bureau of the Budget,” writes Arthur Krock, “is all-powerful in the executive 
area under the president and psychologically potent with Congress.”—New York 
Times, January 16, 1948. 
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In the development of the Bureau of the Budget as a managerial over- 
seer it is not surprising that the director of the Bureau has become the most 
important administrative adviser to the president. The chief executive can 
use his Budget Director somewhat like the football coach who, unable to 
spot the-entire action of his team from the bench, sends one of his assistants 
up to the top of the stadium to telephone reports on specific phases of the 
play. The assistant may diagnose the line or backfield play, or perhaps he 
may simply watch one individual, but the information he relays is ex- 
tremely helpful to the coach. The Director of the Bureau of the Budget 
serves the president in similar fashion. He is a watchman both in the fields 
of administrative management and fiscal planning, and while he has no 
authority to compel adoption of his suggestions, his recommendations are 
usually accepted by the president who in turn brings about their adoption 
by an appropriate order. Probably no appointment that the chief executive 
makes is more vital to the success of his administration than that of the 


Director, Bureau of the Budget. 


The Council of Economic Advisers 


A postwar addition to the Executive Office of the President that has be- 
come an important body of staff planners is the Council of Economic 
Advisers. This agency was created in 1946 and consists of three full-time 
economic advisers—a chairman and two associate members—whose duties 
are to keep a trained eye on the nation’s economy and recommend eco- 
nomic policies to the president. The Council of Economic Advisers studies 
trends in employment, production, and many other aspects of the national 
economy and prepares an annual report that includes information on the 
state of the nation’s economy as well as recommended measures to keep 
the economy healthy. It is the duty of the Council to suggest policies that 
will encourage free competitive enterprise, full employment and produc- 
tion, and adequate purchasing power. 

Here again, in the case of the Council of Economic Advisers, is a clear- 
cut example of a high-level planning agency that provides the president 
with machinery for dealing with crucial matters connected with the na- 
tional economy. The Council is a long-range planning body. Underlying 
its creation is a philosophy that government must step in to fill the breech 
when something temporarily gets out of adjustment in the operation of 
the national economy.* Thus the Council is directly concerned, among 
other things, with the Federal budget—its size, how the money is going to 
be expended, and its ultimate effect of the nation’s economy. When one 
dollar out of every four or five of the national income goes to support Fed- 
eral governmental activities, the impact of the Federal budget on the na- 
tional economy is a matter of leading importance. The relation of the work 
of the Council of Economic Adviser to the Federal budget will be con- 


7 See Edwin G. Nourse: “Public Administration and Economic Stabilization.” Pub- 
lic Administration Review (1947), 7:85. 
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sidered more fully in.the chapters on governmental finance and govern- 
ment and the economy. 


Other Staff Services in the Executive Office of the President 


Two new bodies that are also housed within the Executive Office are the 
National Security Council and the National Security Resources Board. The 
primary concern of these services is with security planning, and their func- 
tions will be dealt with later in connection with national defense organiza- 
tion. Before closing discussion of the Executive Office, however, two 
additional staft bodies (one of which is now defunct) should be mentioned. 
As indicated in our earlier treatment of personnel, the Liaison Office for 
Personnel Management is under the Executive Office. At present the head 
of this Office is one of the six administrative assistants to the president. The 
need for an overhead personnel agency close to the president was affirmed 
by the recommendation of the Hoover Commission urging that an Office 
of Personnel be created within the Executive Office which would super- 
sede the Liaison Office. 

A wartime agency whose experience left a permanent residue of 
lessons for overhead management was the office of War Mobilization and 
Reconversion. Created as an overhead agency in 1944 and brought under 
the Executive Office, its duties embraced both the procurement of materials 
and the speeding of war production as well as the responsibility for draft- 
ing plans for demobilization and reconversion. The O.W.M.R. was a most 
important experiment in overhead coordination. As the wartime emer- 
gency agencies tended to pyramid, it became the only agency that could 
successfully manage the central planning necessary for the war effort and 
the transition from war to peace. Perhaps one of the most notable features 
of the experience with the O.W.M.R. was that its unusually intimate rela- 
tionship with the president helped to make it a most effective agency. Cer- 
tainly the legacy which this overhead body left after its discontinuance in 
1946 has had an important influence on the subsequent development of the 
Executive Office of the President. 


THE PRESIDENT AND FISCAL PLANNING 


Perhaps no single factor adds greater weight to the president’s control 
over administration than his authority as master fiscal planner for the ex- 
ecutive departments and various agencies. Although Congress must ap- 
propriate the actual funds to finance governmental functions, it is the chief 
executive who directs the preparation of the budget—a task of enormous 
magnitude that is borne largely by the Bureau of the Budget. 

By means of the budget the president requests Congress to appro- 
priate funds to carry out the activities that have already been authorized by 
law. The process of budgeting and appropriating thus occurs after ques- 
tions of governmental policy have been settled by legislation. Beginning in 
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1948, the budget has included estimates of funds that would be necessary 
to carry out new legislation proposed by the president. Prior to this date 
supplemental estimates had to be sent up to Congress to cover activities 
that were newly authorized, and Congress had no over-all estimate of what 
the total costs of current and proposed activities would be. 

The budget itself reflects the whole program of government. The doc- 
ument has approximately the same dimensions as a Sears Roebuck cata- 
logue and many months of laborious effort go into its annual preparation. 
Underlying the preparation of the budget is the vital process of program 
planning for government in which fundamentally there are two issues: (1) 
What policy, scale of activity, or emphasis of program is to be supported 
within the limits authorized by law, that is, by Congress? (2) How much 
money will be required to obtain the personnel, materials, and other equip- 
ment necessary to carry out the contemplated policy? 

Essentially the process of program planning that underlies the budget 
begins with a determination of what the department or particular agency 
proposes to do. Thus the budget review process is directed first to a 
clarification of the agency’s proposed program—the work which the 
agency contemplates undertaking. Actually, of course, the agency’s pro- 
gram will in large measure be a continuation of past practice, but there 
may be important new projects for which budgetary allowances must be 
made. A significant feature of the budget review is that the process pro- 
vides an important means for presidential coordination and direction of 
administration and it invariably brings about a large measure of inter- 
departmental coordination. 

Once the departmental program is clarified, the second basic element 
of the budgetary process arises—the question of money. This is a technical 
matter of translating the program into personnel and material and thence 
into dollars. If, for example, we propose to double the volume of anti-trust 
work, how many men, how much travel, communication, and other ex- 
pense will be involved? In short, what we want to know is how much will 
the total cost be? 

Unfortunately, vivid presentation of the techniques that go into the 
budgetary process is difficult to achieve, and in consequence the real 
significance of the budget is not revealed as meaningfully as its importance 
warrants. A quick glance at the pre-budgetary stage of government, how- 
ever, as well as a closer look at the processes of budgeting help to bring the 
full import of the budget into sharper focus. 


Origins of the Budgetary System 


The executive budget system—so named because it is the president's or 
chief executive’s budget—made a belated entry into our Federal govern- 
ment. In the absence of administrative machinery to aid in the preparation 
of the budget, Congress attempted to handle the situation by multiplying 
its committees and having each committee deal with the expenditure of 
a department or a number of governmental agencies that could be grouped 
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under a subject classification. The procedure under the legislative budget 
system started with the department or independent agency first making 
an estimate of its needs for the next fiscal year. This was followed by a 
hearing before the appropriate congressional committee. Once the com- 
mittee approved a request and reported its appropriation bill, Congress 
acted upon each bill individually. Departments that had their requests 
lowered by their committee could still resort to lobbying techniques at 
this stage and try to have the original request restored. 

At best, the legislative budget was a cumbersome expedient, ill- 
equipped to service the ever expanding financial operations of govern- 
ment. The heart of the difficulty with the legislative budget was simply 
that there was no critical administrative review of requests when each 
department approached Congress directly. Thus there was no over-all 
financial plan, including a program of expenditures and a program of 
revenues from existing or proposed tax measures. The system not only 
militated against the development of centralized financial planning, but it 
also offered opportunities for congressional log-rolling and wasteful pork- 
barrel appropriations. Preferential treatment was accorded to some agen- 
cies. The administrators of less favored agencies often padded their 
estimates on the assumption that whatever they asked for would be cut 
anyway. In almost every respect, the legislative budget system was defec- 
tive, yet it was not superseded by the executive type of budget until 1921. 

The executive budget was first tested in state and local govern- 
ments in this country, the most notable example being the modern budg- 
etary system introduced in the State of Illinois in 1917. Under the Federal 
Budget Act of 1921, a Bureau of the Budget was established to aid the 
president in the preparation of an annual financial program. § 


Preparing the Budget 


Chronologically the Federal budget has three phases but they should not 
be thought of as unconnected because there is a great deal of cross- 
consultation throughout the process. ® It starts with the department, inde- 
pendent commission, government corporation, or some other unit of the 
government as the case may be. In the second stage, the Bureau of the 
Budget takes over. In the third stage Congress passes the final judgment. 

The cue for starting the budget-making cycle comes from the chief 
executive in the form of an annual “call for estimates.” Following the 
“call for estimates” a preliminary review of anticipated revenues and 
expenditures is made by the secretary of the treasury. In the matter of 


8 For an excellent account of the background of this Act see Fritz Morstein Marx: 
“The Bureau of the Budget: Its Evolution and Present Role: 1.” American Political 
Science Review (1945), 39:653-84. 

® For a detailed account of budget-making see Fritz Morstein Marx: “The Bureau 
of the Budget: II.” American Political Science Review (1945), 39:871-9; and Robert 
H. Rawson: “The Formulation of the Federal Budget” in Carl J. Friedrich and Edward 
S. Mason, editors, Public Policy (Cambridge, 1941), pp. 78-135. See also Daniel T. 
Selko: The Federal Financial System (Washington, D.C., 1940), chaps. 23-29. 
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revenue estimates there is some rivalry between presidential advisers in 
the Treasury Department and in the Bureau of the Budget. Actually the 
only one who has clear authority is the president and the guessing about 
revenues goes on until the last minute. 

In the departmental phase of budget-making, estimate forms are 
provided by the Budget Bureau upon which departmental officials enter 
their estimated expenditures, the amount they spent for the same. items 
during the year immediately preceding, and several other items. Early 
in this stage, the bureau chiefs within each department request the heads 
of the units operating under them to submit an estimate of their needs 
by a certain date. This process, of course, involves the vital business of 
program planning. When all estimates have been submitted at this level 
of the administrative hierarchy, the budget officer of the bureau goes over 
the estimates, giving administrative officers an opportunity to defend their 
requests if they have raised their estimates. After this the combined esti- 
mates for the bureau are reviewed by the bureau chief. His decision at 
this stage is final. 

When all the bureau estimates have been amassed, the next step is 
to resolve them into a departmental total. The procedure is similar. This 
time, however, the bureau chiefs must appear before the departmental 
budget officer and departmental head to justify the amounts they have 
requested. 

One might think that the process of formulating the budget consists 
merely of one dreary process after another in an ascending pyramid, and 
that it is essentially a race between bureaucratic officials to see who can 
secure the greatest increase in his budget. Administrative officials, of 
course, are often animated by the desire to garner for their operating 
units appropriations that would be out of line with their actual needs. But 
it should be fairly obvious from an analysis of the steps just described that 
the budget system tends to frustrate such attempts. Moreover, as the 
budget edges its way slowly toward the final phases—a careful examina- 
tion of estimates by the Bureau of the Budget and ultimately the final 
rendezvous with Congress—the questionable items are carefully scrutin- 


ized. 
Review of Estimates by the Bureau of the Budget 


Although we speak of the departmental phase and the Bureau of the 
Budget phase in the sequence of budget-making, the two are not in fact 
distinctly separated. All during the early preliminaries persons from the 
Bureau staff are in constant consultation with departmental personnel and 
a large amount of joint work and consultation occurs before the formal 
departmental request gets to the Bureau for review. Moreover, the per- 
sonnel attached to the Estimates Division of the Bureau handle these 
departmental relations and it is their job to have well in mind most of 
the underlying facts and situations before the estimate requests actually 


reach the Bureau. 
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When the estimate requests reach the Bureau they are referred to 
appropriate groups within the Bureau that conduct hearings. The budget 
examiner in charge of the agency budget conducts these hearings and 
he is flanked by assistants and sometimes individuals from other divisions 
of the Bureau of the Budget who have a concern in the matter. Bureau 
chiefs, section heads, and others from the department or agency concerned 
appear at these meetings much as they do before the appropriation sub- 
committee hearings in Congress. 

From the Bureau of the Budget’s examining groups, the revised 
figures for all governmental departments and agencies are gone over once 
more, this time by the director and the president. Sometimes the president 
alters the director's recommendations considerably, but at this stage the 
process is quite confidential and no one except the chief executive and 
the director know what will be done. In any case, when the document 
goes to Congress it is the president’s budget. 


Congress and the Budget 


When the budget is transmitted by the president to the House Committee 
on Appropriations, much the same procedure must be repeated that we 
have observed in the earlier phases of budget-making. Soon after Con- 
gress convenes in January, the House Committee on Appropriations 
organizes several sub-committees, each of which will hold hearings on 
the estimates submitted by various categories of Federal agencies. Some 
of the most serious work in Congress is done by these sub-committees. 
In practice, they often begin work in December or even as early as October 
on pieces of the preliminary budget before it goes to Congress. At the 
sub-committee hearings, departmental officials again are called in both 
to give them an opportunity to defend their estimates and for questioning. 
These meetings are in executive session and the general tone is dignified. 
The work of Congress at this level is mainly earnest and sincere, and it 
reflects the kind of procedure former Congressman Will Rogers, Jr., had 
in mind when he commented that it is unfortunate that when people think 
of Congress they usually visualize the House chamber and the raucous 
political behavior encountered there. In reality, as Mr. Rogers correctly 
points out, the real work of Congress is done at the sub-committee level, 
and there is no sub-committee in Congress to which this generalization 
may more appropriately be applied than the sub-committees that consider 
budget estimates. 

When the estimates sub-committees have completed their work, the 
budget is ready for consideration by the full House Appropriations Com- 
mittee. Before the budget is reported out by the House Appropriations 
Committee, however, it has also started to run the gauntlet of the Senate 
Appropriations Committee, which means additional hearings, though not 
as extensive or thorough as those conducted by the corresponding com- 
mittee in the House. The Senate committees tend to take a more generous 
stand on appropriations than the House committecs. Finally, after all ap- 
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propriation bills (usually about ten or a dozen) are reported out by both 
the Senate and House Appropriations Committees, they come up, one ata 
time, for debate on the floor in each chamber. Even at this late date, more 
changes may be made increasing or decreasing the amounts allowed, and 
if the two houses are unable to agree a conference committee may be 
required to reach a compromise. The last stage following passage by both 
houses is the signing by the president, who has no authority to veto 
separate items and who invariably signs appropriation bills even though 
he may be displeased with some sections. 


Summary of Budget-Making 


For the entire cycle of budget-making, many months are consumed. A 
typical start of the budget-making process in some departments begins 
around May 1 when the bureaus start to prepare their estimates. This 
date is fourteen months before the opening of the fiscal year to which 
the estimates will apply and over two years before the close of that year. 
By June the bureau estimates must go to the department, and the depart- 
ment must turn in its estimates to the Bureau of the Budget by September 
15. This leaves the Bureau of the Budget and the president just a little 
over three months to complete their work, for the president must submit 
the budget to Congress early in January. Congress then has until July 1— 
the official beginning of the Federal fiscal year—to pass the necessary 
appropriation bills. Thus, the time span for building the budget is indeed 
a lengthy one, and it emphasizes again the importance of long-range 
administrative planning in the Federal system. ’° 


Executing the Budget 


With the legislative phase of budget-making over, the scene shifts to the 
task of carrying out the budget. Here again the Budget Bureau has an 
important part to play. Essential to budget execution is the executive 
supervision of expenditures. An administrative officer who heads a Federal 
agency, for example, does not have at his immediate disposal the entire 
amount that Congress appropriated to his unit. Instead, his agency has 
an account number in the Treasury Department, where checks will be 
issued provided the proper requisitions are received. The administrative 
head, therefore, does not have a lump sum under his control, nor is he 
completely free to make out requisitions to be drawn on his agency's 
account. Here he is governed by the rule of the Bureau of the Budget. 

Budget Bureau regulations require the heads of administrative agen- 
cies to divide their respective appropriations into four quarterly amounts 
and they are not allowed to draw beyond these quarterly allotments unless 
authorized to do so by the Bureau. The Budget Bureau also compels each 
department to set aside a reserve fund for emergencies. This is accom- 
plished by giving each bureau within a department a little less than the 


10 See Arthur N. Holcombe: “Overall Financial Planning Through the Bureau of 
the Budget.” Public Administration Review (1939), 1:225-30. 
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amount authorized by Congress. Occasionally bureaus manage to get 
along without the emergency cuts, and when they do the Budget Bureau 
may discover one more place where succeeding budgets may be pared. 

As a device for fiscal control, the present budget system has wrought 
far-reaching changes in the operation of the Federal administrative serv- 
ices. The Bureau of the Budget provides the driving force behind the 
budget system, just as it takes the initiative in coordinating administrative 
management. But though the Bureau directs the process, the cumulative 
efforts of the legislative and administrative branches are reflected in the 
budget’s finished form. On the administrative side not only the Budget 
Bureau, but also the departments and their own bureaus share heavy 
responsibilities for planning the budget. The budget, therefore, interlaces 
the work of the legislative and administrative services as well as that of 
the administrative services themselves. 

That the budget system is barely out of the novice stage and requires 
further refinement is freely admitted. Yet, in a single generation it has 
achieved a remarkable development. From the vigorous start which was 
given to the system by the first Budget Bureau Director, Charles G. 
Dawes, it has gone forward steadily. Several reforms in the administrative 
services have already been spearheaded by the Bureau of the Budget, 
and it seems clear that the Bureau will continue to provide leadership 
on both fiscal and administrative questions. 


THE GENERAL ACCOUNTING OFFICE 


Like program planning in the preparation of the budget, accounting is an 
indispensable process in the daily management of government’s adminis- 
trative affairs. Among its important objectives as summarized by the 
Hoover Commission, “it reveals the status of appropriations, the extent 
that revenue estimates are realized, the progress of actual expenditures 
and collections, and comparative operating and other costs.” 1! Finally, 
accounting makes it possible to check the handling of governmental funds 
thus providing a representative of the legislative branch with the means 
to check “administrative competence and fidelity.” 

In the Federal government the legislative “watchdog of the Treasury” 
is the General Accounting Office headed by the comptroller general. This 
Office, of course, is in theory responsible to Congress and since the 
comptroller general is accountable to Congress, not to the chief executive, 
a discussion of this agency and its work probably seems out of place 
in a chapter dealing with the presidential staff and managerial agencies. 
Under the view of the Hoover Commission, however, that accounting is 
quite properly a primary responsibility of the executive branch and that 
the accounting duties now assumed by the comptroller general should 

11Commission on Organization of the Executive Branch of the Government: 


Budgeting and Accounting (Washington, 1949), p. 36; The Hoover Commission 
Report (New York, 1949), p. 50. 
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henceforth be taken over by a proposed accountant general to head a new 
accounting service in the Treasury Department, discussion of the comp- 
troller has relevance at this point. 


The Comptroller General 


Prior to 1921 an independent audit of the expenditures of the administra- 
tive services was undertaken by the Comptroller’s Office (not to be con- 
fused with the office of comptroller general created in 1921) and six 
auditors from the Treasury Department. Under the Budget and Account- 
ing Act of 1921, however, the Comptroller’s Office was abolished and in 
its place a General Accounting Office was created with the comptroller 
general at its head. 

The comptroller general is appointed by the president with senatorial 
confirmation for a term of fifteen years. Ostensibly the purpose of the 
General Accounting Office is to provide Congress “with an independent 
critic of executive conduct in the use of public funds . . .” 1” The Office 
was placed beyond the reach of executive influence and was given exten- 
sive powers over all Federal expenditures. Among the most significant 
controls exercised by the comptroller general are the right to approve 
requisitions for the advance of funds from the Treasury to administrative 
disbursement officers, the authority to settle all claims against the United 
States and to recover debts owed to the government, and the power to 
pass upon the validity of proposed expenditures. 

It is the power of the comptroller general to determine the legality of 
departmental expenditures—exercised either through advance opinions on 
the validity of proposed actions or through the settlement of accounts 
covering past expenditures—that has created the real issue over the func- 
tions of this officer. The desirability of an independent audit of all govern- 
mental expenditures after they have been made is universally conceded by 
students of public finance, but assumption by the comptroller general of 
the power to make final interpretation of a statute has drawn sharp criti- 
cism. Through the comptroller general’s power to countersign warrants, 
no administrative officer can get funds released for his agency until his 
requisition has been approved by the former. If the comptroller general 
challenges a requisition by assuming the power to interpret a statute—in 
other words to determine the intent of Congress—he may tie up the funds 
needed by an administrative agency. The assumption of such power is 
criticized on the ground that it transfers to the comptroller general the 
power of execution. “The Comptroller General,” as Professor Mansfield 
observes in his illuminating study of this officer, “has practically nothing 
to do with the amount of money that the administrative establishments 
spend. That is a form of control that is exerted in Congress when appropria- 
tion acts are passed.” The comptroller general, therefore, does not actually 
save any money for the government by holding up a requisition because 

12 Harvey C. Mansfield: The Comptroller General (New Haven, 1939), p. 2. 
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“what he does not allow to be spent for one purposé will be spent for 
another.” 18 

During the first term of Franklin Roosevelt’s Administration, Comp- 
troller General McCarl’s “aggressive” attitude in interpreting statutes led 
to many clashes with administrative officials, the climax coming over a 
dispute with the Tennessee Valley Authority and other government cor- 
porations when these agencies decided to retain custody of their own 
funds and accounts. Fortunately the situation has eased considerably since 
Mr. McCarl’s tour of duty ended in 1936; there has been much less friction 
between the operating departments and the General Accounting Office. 
Since then better relations have also been established between the Gen- 
eral Accounting Office, the Bureau of the Budget, and the Treasury De- 
partment—indeed, the cooperation of these three agencies in certain 
phases of accounting work was cited as “admirable” by the Hoover 
Commission. !* Nonetheless the fundamental need for reform of the Gen- 
eral Accounting Office has been brought out on frequent occasions.’° 

President Hoover expressed dissatisfaction with the arrangements of 
the General Accounting Office and as far back as 1932 sought to have the 
comptroller general’s powers reduced. Five years later, the President’s 
Committee on Administrative Management complained of the comptroller 
general's financial control which it said had tended to become a “judicial 
rather than an executive process” and it urged several reforms including 
transference of certain accounting duties to the Department of the Treas- 
ury. Substantially the same scheme for shifting the accounting work of the 
comptroller general to the executive branch was sounded in the Hoover 
Commission’s report on Budgeting and Accounting in 1949. The Com- 
mission recommended that an accountant general be established in the 
Treasury Department “with authority to prescribe general accounting 
methods and enforce accounting procedures.” In addition the accountant 
general would combine accounts of the various Federal agencies into 
summary accounts of the government and prepare financial reports for 
the president, Congress, and the public. No change, however, was advo- 
cated on the much-disputed power of the comptroller general to interpret 
statutes. “The Comptroller General,” said the Commission, “must obvi- 
ously continue to check and make certain that laws governing appropria- 
tions are being properly interpreted.” Thus the real controversial issue over 
the comptroller general was left largely untouched, but if Congress takes 
action on the suggestion for transferring the accounting duties to the 
executive branch it is generally conceded that important improvements 
will result in the fiscal management of government. 

13 Thid., p. 3. 
14Commission on Organization of the Executive Branch of the Government: 

Budgeting and Accounting (Washington, 1949), p. 38; The Hoover Commission 
Report (New York, 1949), p. 51. 


15 See John McDiarmid: “Reorganization of the General Accounting Office.” Amer- 
ican Political Science Review (1937), 31:508-16. 
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LEADERSHIP AND POLITICS IN MANAGEMENT 


Throughout our discussion of administration the importance of presidential 
leadership has been a recurrent theme but little has been said generally 
on the significance of the personal or political elements in administrative 
management. This omission, however, by no means implies an intent to 
minimize the significance of either. The leadership qualities of a depart- 
ment secretary may well set the tone for the entire organization he heads, 
and the same may be said of the operating units headed by division or 
bureau chiefs. Administrative officials may be, and often are, frustrated 
and fenced in by statutory organizational requirements over which they 
have little control. Yet the capable ones usually manage to overcome 
most organizational deficiencies by dint of a capacity for leadership 
combined with the skills and talents that run with executive ability. “The 
truly able managers,” wrote the late Harold D. Smith, formerly Director 
of the Budget, “are the ones who—by intuition, by hunch, by observation, 
by rule of thumb—can see and sense matters that do not yield to purely 
scientific gauges of management. They can evaluate objectives, they can 
stimulate the spirit of an organization—all without too much reliance upon 
the tools of management.” '® 


Administration and Politics 


The opportunities which administrative officials have for impressing their 
political views upon the laws they are charged with enforcing and adminis- 
tering may hardly be said to be negligible. “It is clear,” wrote V. O. Key, 
“that the administrative services are not purely inert mechanisms through 
which the will of the legislature is transmuted into action. These services 
themselves are an important service in the state and play an important 
part in the determination of what is to be done in the name of the state.” "7 
‘That these conclusions are indeed grounded in fact seems no longer in 
dispute, though generalizations about the omnipotence of the administra- 
tive services in forging legislative policy may often overstate the case. 
As Professor Key points out, the importance of the administrative services 
“is not so great as might be inferred from the more extravagant diatribes 
against the bureaucracy and its assumption of power.” Valid as this point 
may be—that the power of the administrative services is not as sweeping 
as some editorials and campaign oratory might lead us to believe—the 
dangers inherent in giving the bureaucracy too much scope on matters of 
policy are not wholly imaginative. 

It is true that the growing complexity of governmental responsibilities 
has all but erased the separation of powers doctrine and broken down the 
notion that politics and administration are separable. It is also undeniable 

16 Harold D. Smith: The Management of Your Government (New York, 1945), 
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that Congress has suffered a decline in prestige as a consequence of this 
trend, and this development in turn has accelerated the power and political 
influence of the administrative services. Some students of government think 
that this trend is destined to run its course until a conclusion is reached 
that James Burnham calls the “managerial revolution.” According to Pro- 
fessor Burnham, our political, economic, and social institutions “. . . are 
undergoing a process of rapid transformation.” 18 An inevitable conse- 
quence of this development is the transference of increasing power to 
professionally trained administrators who will be the real stewards or 
“managers” in the social, economic, and political system of the future. 
Fundamentally the issue is not whether the theory is correct or whether 
his prophecy will eventually be confirmed; the real issue is how to keep 
administrative services continuously responsible and accountable to the 
people they serve. 

Mere frontal assaults of oratory will not prevent the administrative 
services from taking the initiative on matters of policy, nor is such a 
result desirable so long as Congress is not prepared to provide more vigor- 
ous leadership in this area. The assumption of some observers, however, 
that representative institutions like Congress have calcified and can hence- 
forth play only a secondary role in the initiation of public policy seems 
dangerously short-sighted. It is desirable and essential that the adminis- 
trative services continue to fill in large voids in congressional statutes 
to make laws administrable, but Congress should still chart the main 
course on policy and the administrative services should always be required 
to take their major cues from that body. Obviously, the administrative 
services can be allies of Congress in formulating policy. There can be little 
objection if the administrative services inspire a major policy that is 
adopted by Congress. No one, for example, would begrudge the fact that 
a speech of the president outlining major policies was not drafted and 
written by the chief executive. In the latter case, it matters not how the 
policies were formulated once the president expressed them officially as 
his own. The same is true of policies that have actually gestated among 
the administrative services before being taken over by Congress. When an 
elective body like Congress endorses a policy it is accountable for its 
action to the electorate, and when the record of Congress is before the 
people it is immaterial whether the policies adopted were initially products 
of administrative or congressional thought. Congress must still accept the 
full responsibility for its official deeds. 

A further error of assumption by the group of public administrators 
suddenly turned mortician who claim that Congress is moribund, is the 
notion that this representative institution is incapable of a renaissance. 
Instead of working to reaffirm faith in representative institutions, the 
fraternity of administrative supremacy asserts that Congress is a defunct 
organization—a circumstance that compels us to turn over the initiation 
of public policy to the administrative services by default. Momentarily, 


*8 James Burnham: The Managerial Revolution (New York, 1941), p. 74. 
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Congress has lost face, partly because of its inability to make a satisfactory 
adjustment to the increased tempo that the governing of modern society 
demands, and partly because the vitality of Congress has become sluggish 
through our inability to divert into politics a larger number of talented 
leaders. Potential leaders graduate from our universities into governmental 
administrative posts far more often than into politics. This trend has already 
left its mark in two ways. First, it has tended to retard constructive legis- 
lative action by preventing the fullest use of our leadership resources in 
congressional chambers. Second, it has accentuated the difference in 
social outlook between legislators and administrators. The effect of the 
latter trend has been to increase the friction between our administrative 
and legislative branches, and the by-product of these clashes is further 
loss of congressional prestige. 

These trends do not warrant the inference that Congress has irretriev- 
ably lost the initiative on policy-making to administrative forces. Events 
during the past quarter of a century have propelled the administrative 
services into the foreground on policy initiation, but this does not suggest 
that Congress will or should continue to lag behind in this respect. We 
are still in a period of transition in which many readjustments remain 
to be made between representative institutions and administrative services; 
and democratic government requires that ensuing changes not lead toward 
the abdication of Congress as policy-maker. 

One of the means that will help Congress resume its role as policy- 
maker is reorganization of its working habits. A start in this direction 
has already been made by the LaFollette-Monroney Reorganization Act 
of 1946. Another—and perhaps more fundamental—means is improve- 
ment of the standards of its personnel just as we have attempted to raise 
the quality of persons staffing the administrative services. We must make 
the conditions of service more attractive and groom leaders for such 
service. This long-range development, however, can proceed only at a 
modest pace; meanwhile, efforts should be made concurrently to improve 
the techniques of administration and to find constructive methods of 
keeping undesirable features of administrative policy-making at bay. 

The undesirable trends—succinctly identified by Charles E. Merriam 
—bear careful watching, despite attempts from some quarters to dismiss 
concern about them as alarmist: “Above all, there is the impending danger 
of the desire for personal self-perpetuation and expansion of power, 
bureaucratic parochialism of the pettiest type, the sabotage of the ends of 
office by placing the machinery or the person above the function he is 
there to serve; or the effort of the administrator to take over the role of 
policy maker, by various devices, direct or otherwise.” 1° A “middle way” 
which envisages neither the demise of Congress as a vigorous initiator of 
policy nor a system that reduces the administrative services to fetters 
should become one of the paramount objectives of this generation. Much 


19 Charles E. Merriam: “Public Administration and Political Theory.” Journal of 
Social Philosophy (1940), 5:306. 
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of the progress toward this end will stem from better proportioned arrange- 
ment of administration and improvement of the techniques of manage- 
ment. Basically, however, the lesson for us is reduced to simple terms 
by the trenchant comment of John M. Gaus: that we must strive “to con- 
centrate our efforts at political improvement at the point of the political 
agents—the party leaders of administration and legislation—and the re- 
cruitment, education, and training of bureaucracy, and at procedures 


whereby their work and policies may be devised in the light of experi- 
ence.” 20 


cg 
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CHAPTER XxXI 


THE STRUCTURE OF CONGRESS 
ae 


Why Congress Is Bicameral 


HE Congress of the United States has two houses primarily because 

all but two of the American states had that kind of legislature in 

1787. Parliament, unpopular then, provided no attractive model. 
The chief determinant of the framers of the Constitution in making Con- 
gress bicameral “was not an affected imitation of the English govern- 
ment,” John Adams asserted, “so much as an attachment to their old 
colonial forms. . . .” Two houses for Congress was accepted as a matter of 
course by a Convention most of whose members had been accustomed to 
nothing different for legislative purposes at home in their respective states. 
The Congress of the Confederation, it should be noted, had not been a 
law-making body. In the very first week of the deliberations of the Phila- 
delphia Convention that framed the Constitution the resolution “that the 
national legislature ought to consist of two branches” was agreed to with- 
out debate and without dissent of any state except Pennsylvania which 
then had a one-house legislature. 1 Here are facts that ought to dispel, 
once and for all, the delusion that the framers devised or adopted two 
houses for Congress in order to make the “Great Compromise,” the provi- 
sion for proportionate representation of the states in the lower house and 
equal representation in the upper. The Convention’s agreement to make 
Congress bicameral was seven weeks old when Franklin proposed the 
famous compromise. The specious explanation that bicameralism was 
adopted for the purpose of the compromise is, of course, ex-post-facto 
rationalization. 


The Evolution of Congress 


Congress has unquestionably evolved quite differently from the expecta- 
tions of the framers of the Constitution. In the light of their experience 


1 Charles C. Tansill, ed.: Documents, Illustrative of the Formation of the American 
States, 69th Congress, House Document No. 398 (1927), pp. 124-5. 
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with what Madison called the “omnipotent” state legislatures they had 
reason to believe that Congress would be the chief organ of the Federal 
government and consequently, as in the states, destined to overshadow 
the executive. That the House, composed of the only directly elected rep- 
resentatives of the people in the Federal government, was expected to 
be more important than the Senate was implied in Madison’s choosing 
to be a representative rather than a senator because he wanted “to improve 
his reputation as a statesman.” No wonder, since the Senate met behind 
closed doors during the first quarter of a century of its deliberations. Thus 
was the Senate eclipsed by the House as public attention centered on the 
latter where the debates took place on the establishment of the Federal 
government, on the Hamiltonian program, and on the great statutes 
preceding and following the War of 1812. 

Not until the 1830’s was public attention diverted from House to 
Senate as the latter took on the character of the chief forum for discus- 
sion of national issues such as those of the Webster-Hayne debate. Mean- 
while the presidency, shaped by the commanding personality of Andrew 
Jackson, had captured the imagination of the American masses both rural 
and urban with a consequent decline in congressional prestige. In mid- 
century both Senate and House played very significant parts in shaping 
the Compromise of 1850, the Kansas-Nebraska Act, and the other legisla- 
tion constituting the prelude to the Civil War. After the war the House 
promptly seized the initiative in Reconstruction but a decade later the 
Senate had established a hegemony in the Federal government over both 
the House and the executive. It maintained this advantage during the 
anarchy that characterized the conflict of committees of the House in the 
1880's. The House recovered its prestige upon the emergence of exceptional 
parliamentary leadership in the persons of Speaker Thomas B. Reed (1889- 
91; 1895-9) and Speaker Joseph G. Cannon (1903-11). The Senate at- 
tained another peak of prestige when, after World War I, it frustrated the 
efforts of President Wilson to obtain ratification of the Covenant of the 
League of Nations and then succeeded, through a group of its leaders, in 
getting one of its own members, Warren G. Harding, elected president. 
Congress as a whole declined in prestige during the long presidency 
of Franklin Roosevelt, and the Congressional Reorganization Act of 1946 
was unquestionably an attempt on its part to recover lost standing in 
the public esteem. 


THE PROBLEM OF APPORTIONMENT 


The Apportionment of Representatives in Congress 


The proportionate representation of each state in the lower house is due 
to the Constitution’s provision: “Representatives . . . shall be apportioned 
among the several states which may be included within this union accord- 
ing to their respective numbers.” The idea that representation ought to 
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be proportionate to population had grown out of colonial experience. This 
principle was contrary to contemporary British practice regarding repre- 
sentation in the House of Commons and despite persistent pressures not 
even a gesture in that direction was made in Britain until forty-five years 
after the framing of the Constitution of the United States. The fierce re- 
sentment of the inhabitants of the interior of the colonies (later to become 
the coastal states ) against the gross over-representation of the population 
of the tidewater communities in the legislatures planted deep in the minds 
of the majority of early Americans the conviction that fair representation 
must be in proportion to numbers. Thus at a time when the issue was 
not urged vigorously in England the framers wrote into the Constitution 
a widespread American conviction. Upon Congress rests the obligation 
of the reapportionment of representation in the lower house in accordance 
with the successive decennial censuses. This has created problems, chief 
among which has been the growing size of the House of Representatives. 
The House began with a total membership of sixty-five apportioned among 
the states by the Constitution tentatively until a census could be taken. 
In making each successive reapportionment Congress has been confronted 
with a choice of alternatives. It could maintain the old ratio of represen- 
tation to population and assign to growing states additional representatives 
in proportion to their increase of population; or it could maintain the 
same total number of representatives in Congress and redistribute them 
among the several states in accordance with changes in the population in 
each state since the last apportionment. By the latter method those states 
that had acquired a larger proportion of the total population of the United 
States than they had at the last previous apportionment would receive 
a larger share of the total representation in Congress, and states with a 
smaller proportion of the population would lose whatever representatives 
the others gained. If the Constitution’s original ratio of representation to 
population had remained unaltered the House of Representatives would 
have about seven thousand members today. 


Congress's Experience with the Problem of Reapportionment 


For a generation before the Civil War Congress dealt drastically with the 
problem of apportioning representation and sct the successive ratios so 
that, even with the then galloping growth in the population of the nation, 
the membership of the House which was 242 in 1830 was only 243 in 1860. 
Despite the mandatory constitutional injunction to make the reappor- 
tionment after each census, none was made from 1850 to 1872. During 
the following forty years each successive reapportionment was based on a 
ratio so fixed that no state would suffer a reduction of its representatives 
and consequently no incumbent congressman would be deprived of his 
constituency or district. The consequence was that, in slightly more than 
a generation, the membership of the House of Representatives increased 
from 293 in 1870 to 435 in 1910. The growing unwieldiness of its member- 


420 A GRAMMAR OF AMERICAN POLITICS 


ship gave Congress pause. Following the 1920 census it again ignored 
its constitutional obligation to make a reapportionment. 


The Present Formula for Reapportioning Representation 


Until recently it was the practice of Congress to fix by statute the quota 
of representation—that is the number of people a member of the lower 
house was presumed to represent. Then the population of each state was 
divided by this ratio. Of course the Constitution assures one representative 
to each state no matter how small its population and Nevada has long 
had but a minor fraction of the statutory ratio. The quotients obtained by 
the division determined each state’s representation, except that many of 
the statutes apportioning representatives among the states have alloted 
an extra representative to any state whose quotient contained a major 
fraction besides its integer. By the act of June, 1929, Congress attempted 
to settle, once and for all, the decennial problem of reapportionment by 
providing for automatic establishment of a new distribution of represen- 
tation among the states whenever reapportionment was not accomplished 
by legislation following a new census. In the future a mathematical formula 
will be used. Instead of setting a fixed quota and letting the aggregate 
quotients resulting from its division into the populations of the several 
states determine the total number of representatives, Congress fixed the 
total number of representatives in Congress at 435. Then it threw into 
the lap of the mathematician the matter of devising the technique for 
apportioning this number in accordance with the constitutional require- 
ment. This is done by first alloting each state the one representative it 
must have regardless of population. The remaining 387 representatives are 
distributed among the states in proportion to their respective populations. 
This can be achieved by a complicated calculation known as the “method 
of the major fractions” which the typical layman is likely to accept on the 
basis of his faith in the magic of mathematics. * There is also an alternative 
mathematical “method of equal proportions” for arriving at the exact 
total of 435 representatives. The law now requires that, after a census, 
the Census Bureau must submit to Congress alternative apportionments 
worked out by each of these systems of calculation. But if Congress makes 
no selection between the two the method used at the last previous re- 
apportionment is to determine the distribution of the 435 seats among 


the states. 


2 The “method of major fractions” consists of dividing the population of each state 
successively by 144, 214, 3%, etc. The resulting quotients are arranged in order with 
the highest first, the next highest second, and so on to the lowest quotient. To the 
state that is highest in the series goes the forty-ninth congressman (after each state 
has first received the minimum of one congressman assured it by the Constitution ). 
The state second in the series gets the fiftieth congressman and so on until all the 435 
are distributed. There are at least five mathematically consistent methods of dis- 
tributing representatives according to population. Experts are inclined to view the 
“method of equal proportions” more favorably than the “method of the major frac- 
tions.” Lawrence F. Schmeckebier: Congressional Apportionment, Washington, D.C., 


1941, p. 72. 
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Establishing the Boundaries of Congressional Districts 


Once the state’s number of representatives is determined it remains for 
the state legislatures to fix the boundary lines of the congressional districts 
in accordance with statutory regulations established by Congress. Since 
the Constitution is silent on the matter some states in the beginning 
elected their representatives at large on a general ticket just as a state’s 
presidential electors now are elected. Other states elected representatives 
by districts and some combined the two methods. In 1842 Congress 
brought about uniformity by establishing the present requirement of elec- 
tion by districts. Congress has also provided that the districts be contigu- 
ous in territory and “compact” in form, a requirement which has, however, 
been given an ultra-liberal interpretation by many a state legislature. 
For example, some states have resorted to a practice known as “gerry- 
mandering.” This means that the party in control of the legislature will 
so map the congressional districts that the vote of the opposition is con- 
centrated in as few districts as possible while its own party votes are 
distributed in as many districts as possible with merely safe majorities. 
Consequently there are such grotesque configurations as the “shoestring 
district” of Mississippi, forty miles wide and six hundred miles long, the 
Pennsylvania district resembling a “dumb-bell,” and the “belt line” and 
“saddle-back” districts of Illinois. In 1915 Ohioans used the referendum 
to defeat a gerrymandered redistricting of the state but this merely re- 
vived the districting act of 1913 which still stands and is based on the 
distribution of population of the census of 1910. Since 1842 it has been 
the law that when a state gets an increase in the number of representatives 
by reapportionment it may elect the additional members at large, that is 
on a general ticket by vote of the entire state. 


Urban Under-representation in the House of Representatives 


In the typical American state one house of the legislature is likely to have 
at least one representative for every county or town no matter how little 
its population. This tends to give the rural areas a disproportionately 
greater weight than cities in states containing metropolitan centers. In 
twenty-one states urban population is greater than rural population but 
in only eleven of these can the majority of the population control the 
legislature. ? Thus the idea of Thomas Jefferson is still dominant: “Those 
who labor in the earth are the chosen people of God” while “the mobs of 
the great cities add just so much to the support of pure government, as 
sores do to the strength of the human body.” * Consequently, state legis- 
latures have a tendency to practice another kind of “gerrymandering” that 
groups urban voters in populous congressional district at the same time 
that it leaves rural populations in congressional districts with much 
smaller populations. This is not so much the result of deliberate distor- 


* David O. Walter: “Reapportionment and Urban Representation.” Annals of the 
American Academy of Political and Social Science (1938), 195:11-20. 
*Thomas Jefferson: Notes on the State of Virginia (1782), p. 302. 
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tion by legislative action as of delay in remapping districts after a new 
census. For example, Ohio was last redistricted in 1918; since then popu- 
lation has declined in districts with no metropolitan center, that is, in 
rural sections, especially in the northwestern and southern counties. The 
fifth congressional district of Ohio has a population of 163,000 while the 
twenty-second district has 698,000 inhabitants. Two- thirds of the districts 
of Ohio have populations below the national average. * Until recently 
Chicago had three districts each with over 600,000 people, another that 
fell just short of that number, and one district with a population of 914,- 
053. The distribution of congressional districts in Illinois from 1901 to 
1947 was based on the census of 1900 despite urban concentration of popu- 
lation and rural decline. On the basis of the census of 1940 the most popu- 
lous Chicago district had eight times the population of another Illinois 
district. In the determination of national policy on matters that concern 
them city dwellers have found themselves confronted by the rural minor- 
ity of the nation represented by a powerful majority strength in the lower 
house of Congress. The significance of this fact becomes strikingly evident 
in scientific analyses of legislative votes on important measures. The align- 
ments pro and con on many outstanding issues turn out to be contests 
between urban and non-urban legislators far more than battles between 
these legislators as Republicans and Democrats. Typical of this was the 
vote in 1948 on the measure to repeal the excessive tax on oleomargarine 
colored as butter. For example, Ohio representatives from metropolitan or 
large city districts voted for the repeal of the tax while all the other Ohio 
representatives voted against repeal. 


ELECTION OF SENATORS AND REPRESENTATIVES 
Single-Member Districts Distort Party Strength 


Election of representatives from single-member districts by a simple ma- 
jority or plurality fails signally to represent accurately the proportionate 
voting strength of political parties. More than three-quarters of a cen- 
tury ago this was recognized by Congressman James A. Garfield who 
said: “When I was first elected to Congress in the fall of 1862, the State 
of Ohio had a clear Republican majority of about 25,000; but by the ad- 
justment and distribution of political power in the state, there were four- 
teen Democratic representatives upon this floor and only five Republicans. 
In the next Congress there was no great political change in the popular 
vote of Ohio—a change of only 20,000 but the result was that seventeen 
Republican members were sent here from Ohio and only two Democrats. 
Now, no man, whatever his politics, can justly defend a system that may 
in theory and frequently does in practice, produce such results as these. 
Ohio still has a vigorous two-party system but several years ago only one 
of the thirty-five members of the Ohio Senate belonged to the minority 
party. It would even be theoretically possible for the minority party to 
8 Official Congressional Directory, 80th Congress 2nd Session (May, 1946), p. 96. 
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have a narrow majority in every congressional district of a state except 
one if the majority party’s strength was concentrated in one district. 


Proportional Representation 


The proportionate strength of all parties both major and minor could be 
approximately represented by the use of a system of proportional repre- 
sentation. This would require the enlargement of congressional districts 
so that wherever possible three or more representatives would be elected 
from each district. It would mean that a party casting one-third of a state’s 
votes for representatives in Congress would elect about one-third of the 
representatives. There is, however, no public opinion of consequence fa- 
voring such an innovation and it would doubtless disturb the normal func- 
tioning of the two-party system. It has been argued that the candidate 
under proportional representation can make his appeal to a narrow group, 
a minority element whose group consciousness may thereby be intensi- 
fied. But in the prevailing system of the single-member district a major 
party candidate must emphasize the common ground that tends to reduce 
group consciousness and must stress a program of policies attractive to 
the elements of a multi-group combination which constitutes the typical 
American major party. Many political scientists believe that the socially 
integrating tendency of the typical American election appeal under the 
two-party system is preferable to the disintegrating possibilities of pro- 
portional representation. ® An insuperable obstacle to proportional rep- 
resentation is the ineradicable conviction of the typical American citizen 
that the one member of Congress elected from his district is his personal 
representative in the national government. 


Congressional Control of Elections 


Basically, congressional elections are under the control of the states, and 
the Constitution prescribes that the “times, places and manner of holding 
elections for Senators and Representatives, shall be prescribed in each 
state by the legislature thereof.” However, “Congress may at any time 
by law make or alter such regulations [of state legislatures], except as to 
the places of holding elections.” Until the adoption of the Seventeenth 
Amendment providing for the popular election of senators, this clause 
was the only source of Congress’s control of the election of senators and 
representatives. These constitutional provisions have been the basis of 
congressional legislation designed to secure fair and honest conduct of the 
election of members of Congress. Congress may even punish a state elec- 
tion official for violating his duty under a state law governing congres- 
sional elections when that law has been adopted as Federal regulation. 7 
Congress can, by law, protect the act of voting against personal violence 

®° The outstanding thorough-going study of the functioning of proportional repre- 
sentation and argument against it is F. A. Hermen’s Democracy or Anarchy? Notre 
Dame, Ind., 1941. 


7 In re Coy, 127 U.S. 731 (1888); Ex parte Scibold, 100 U.S. 371 (1880); Ex parte 
Clark, 100 U.S. 399 (1880); United States v. Gale, 109 U.S. 65 (1883). 
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or intimidation and the election itself against corruption and fraud, ® and 
in 1941 the Supreme Court decided that this power extends to primary 
elections. ® In 1872 Congress required elections to the House, except in 
Maine, to be held on Tuesday following the first Monday in November of 
even-numbered years. 


Qualifications of Voters for Members of Congress 


The Constitution provides that in each state the “electors,” that is voters, 
for representatives in Congress “shall have the qualifications for electors 
of the most numerous branch of the state legislature.” Not only did the 
electoral qualifications vary among the thirteen states in 1787 but some 
states had two different sets of voting qualifications for electing members 
of the two houses of the state legislature. “To have reduced the different 
qualifications in the different states to one uniform rule,” wrote Hamilton 
in the Federalist, “would probably have been as dissatisfactory to some 
of the states as it would have been difficult to the Convention.” The 
framers hit upon the shrewd expedient of accepting the state electorate 
for the most numerous branch of the legislature; consequently there are 
today forty-eight different electorates choosing the members of Congress. 
Since the Seventeenth Amendment prescribes precisely the same elec- 
torate for electing senators as representatives they too are chosen by as 
many different electorates as there are states. Because the Constitution pre- 
scribes these electoral qualifications the Supreme Court has decided that 
the right to vote for members of Congress is not derived from the con- 
stitution and laws of the state in which they are chosen, but has its founda- 
tion in the Federal Constitution. 1° Consequently the right to vote for 
members of Congress is a “privilege and immunity” of citizens of the 
United States which the Fourteenth Amendment forbids any state to 
“abridge.” 1" Congress has by appropriate legislation provided protection 
of this privilege. 
Election of United States Senators 


The Constitution originally provided for the election of senators by the 
legislatures of their states. This seemed to be in harmony with the “Great 
Compromise” by which proportionate representation was given the states 
in the House of Representatives and equal representation in the Senate. 
The Senate was assumed to be peculiarly representative of the states as 
such; hence senators would appropriately be chosen by the chief organ 
of state government, the legislature. As to how the two houses of the 
state legislatures were to proceed in the election of senators the Consti- 
tution was silent and confusion consequently followed. In 1866 Congress, 
under its constitutional power over elections of members of the two houses, 
established a precise procedure for state legislatures to follow in electing 

8 Ex parte Yarbrough, 110 U.S. 651, 661 (1884). 

2 United States v. Classic, 313 U.S. 299 (1941). 


10 Minor v. Happersett, 21 Wallace 171 (1875). 
11 Ex parte Yarbrough, 110 U.S. 651 (1884). 
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senators. That this did not solve the problem was made evident by the 
fact that a generation later legislatures were consuming precious time 
deadlocked in senatorial elections when they ought to have been en- 
grossed in their appropriate function of legislation. The legislature of 
Delaware, for example, in 1895 was tied up by the efforts of J. E. Addicks 
to get himself elected senator and the conflict continued for eight years. 
Senatorial elections habitually brought to bear upon state legislators the 
most intense pressures of powerful interests. Railroad lobbies were es- 
pecially active in these contests. A strong demand for popular election 
of senators developed as the public became convinced that something 
should be done to check sinister influences. Proposal of a constitutional 
amendment for popular election of senators had been introduced in Con- 
gress as early as 1826 and President Johnson had recommended such an 
amendment to Congress in the later 1860's. Finally in 1913 the matter was 
settled by the adoption of the Seventeenth Amendment which requires 
election of senators by the voters of each state who are qualified to vote 
for the most numerous branch of the state legislature. 


Contested Elections 


The Constitution provides: “Each House shall be the judge of the election 
returns and qualifications of its members.” This is unquestionably a judi- 
cial function and consequently it imposes a severe strain on the partisan 
majority of the chief political organ of the government. The century-old 
procedure in deciding contested elections as established by Congress re- 
quiries that within thirty days after the certificate of election to the House 
of Representatives is filed with the clerk a protest may be filed setting 
forth the grounds to a counter-claim. Supporting testimony, depositions, 
and papers of both claimants are submitted to the House Committee on 
Elections. A member of this Committee in the early 1870's reported that 
despite the established procedure election cases were determined entirely 
by party feeling.’* Apparently there has been an improvement in 
the judicial character of Congress’s judgment or at any rate a decline of 
partisanship in deciding such election contests. An investigation of con- 
gressional election contests settled between 1917 and 1937 inclusive show 
that nearly two-thirds of the cases were settled in favor of the contestant 
belonging to the minority party as represented in the House. In that time 
Democratic Congresses seated nine Democrats and twenty Republicans 
while Republican Congresses seated thirteen Republicans and eighteen 
Democrats. There have been proposals to adopt the British practice of 
settling contested elections in the courts whose decision is then ratified 

12 There is a well-authenticated story about Thaddeus Stevens and the Committee 
on Elections of which he was a member. He entered the room while a hearing was 
going on and asked one of his Republican colleagues what was the point in the case. 
“There is not much point to it,” was the answer. “They are both damned scoundrels.” 
“Well,” said Stevens, “which is the Republican damned scoundrel? T want to go for 
the Republican damned scoundrel.”—George Frisbie Hoar: Autobiography, Vol. I, p. 


268. On contested clections sce also P. D. Hasbrouck: Party Government in the House 
of Representatives, pp. 39-41. 
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by a vote of the House of Commons. In 1925 Representative Dallinger in- 
troduced a bill to vest in the Court of Appeals of the District of Columbia 
the power to hear and pass upon all contested elections in the House sub- 
ject only to final approval by that body, but the bill was defeated. 18 


QUALIFICATIONS OF SENATORS AND REPRESENTATIVES 
Age 
The Constitution requires a minimum age of twenty-five for eligibility 
as a member of the House of Representatives and thirty years for the 
Senate of the United States. The very word “senator” suggests age and 
maturity and the age requirement is obviously a reasonable one. As an 
appointee to fill a brief unexpired term, Henry Clay sat as a senator 
when he was only twenty-nine years old but this may have been tolerated 
because of the brevity of tenure under the appointment, and at any rate, 
it is exceptional. While still lacking the required age Clay was elected to 
the Senate in 1807 whereupon that body decided that, since he took his 
seat as an elected senator after attaining the age of thirty, it is sufficient 
if a senator possesses the qualifications of office when he takes his seat. 
This has become the accepted rule with respect to senators and represen- 
tatives. 
Citizenship 
One must have been nine years a citizen of the United States to be eligible 
for the Senate, and seven years for the House. The Senate itself was only 
four years old when Albert Gallatin, later to be a notable secretary of the 
Treasury, was denied a seat after election to the Senate. A native of 
Geneva he had lived in the United States for thirteen yars but had not 
been a citizen for nine years when he appeared to take his seat in 1793. 
The Senate has decided that the nine years of citizenship need not be 
complete at the time of election to the Senate but must be complete at 
the time of taking a seat in the Senate. When Hiram R. Revels of African 
descent was elected senator from Mississippi in 1870 the point was raised 
that the Fourteenth Amendment had conferred citizenship on the Negro 
only two years before. But the Senate majority then consisted of Repub- 
licans who had never accepted the dictum of the Dred Scott decision that 
Negroes could not be citizens within the meaning of the Constitution, and 
Revels was seated. 


Residence 


The Constitution requires that a representative in Congress “be an in- 
habitant of that state in which he shall be chosen.” Evidently the voters 
of a congressional district might, if they chose to do so, elect as their rep- 
resentative anyone within the bounds of their state. A practically inflex- 


13 Vincent M. Barnett, Jr.: “Contested Congressional Elections in Recent Years.” 
Political Science Quarterly (1939), 54:187-215. 
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ible custom has, however, added the requirement that a representative 
be an inhabitant of the district that elects him. This contrasts with the 
British practice of sometimes electing to Parliament a person not residing 
in the district that elects him. The American requirement of residence 
within the district became firmly established in colonial times. To this 
day the conviction persists that the representative is a neighbor represent- 
ing the neighborhood and commissioned definitely to see that his district 
gets what is coming to it. In contrast with the British Member of Parlia- 
ment who functions in a system sealed air tight against his getting special 
favors for his constituency, the American congressman is assigned so many 
:pecial errands by his constituents that he has been denominated Uncle 
Sam’s “bell boy.” The collective pressures for favors induces the practice 
of “logrolling,” by which, through mutual aid, congressmen satisfy the 
demands of their districts, particularly for appropriations. Thus the re- 
quirement of residence within his district tends to transform the repre- 
sentative into an agent of the district rather than a national legislator. 
Moreover the requirement is extremely wasteful of one of the nation’s most 
precious resources, political talent. Someone has remarked that the seven 
ablest statesmen in the United States might live on the same street but only 
one of them at a time could be a representative in Congress. The British 
disregard of district residence would enable all seven of such statesmen 
to be elected by districts throughout Britain. 


Officeholding 


One of the most significant provisions of the Constitution is that “no per- 
son holding any office under the United States, shall be a member of either 
house during his continuance in office.” This contrasts with the British 
parliamentary system’s requirement that the chief officers or ministers 
hold seats in Parliament. The Constitution’s rule against congressmen’s 
holding Federal office insures the formal separation of legislative and 
executive powers. But it was not so much political theory that induced 
the framers to include this provision in the Constitution as their abhor- 
rence of the appalling corruption of British politics in their day. Vivid in 
their memory was the “King’s Friends,” the British political party con- 
sisting of the personal following of George HI built up by the Crown’s 
unblushing awards of lucrative offices to Members of Parliament. The 
King’s personal following constituted the parliamentary majority that sus- 
tained the ministry whose obnoxious policies were responsible for the 
Revolutionary War. Usage has carried the separation of powers far beyond 
the letter of the Constitution by denying cabinet members even the privi- 
lege of appearing and speaking in Congress. However, the separation is 
largely formal and by one means or another legislation and its execution 
are usually coordinated. Congress itself has decided that “civil office” 
in the constitutional sense means a position with a tenure of some dura- 
tion and with substantial compensation and duties. Appointments to po- 
sitions with transient, occasional, or incidental duties are not considered 
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constitutionally incompatible with service in Congress. For example, the 
presidential appointment of senators to serve on peace commissions fol- 
lowing the Spanish American War did not require the appointees to resign 
their seats in the Senate. A civil officer may be a candidate for and even 
be elected to the Senate or House but he must resign from the civil office 
before taking the oath as a member of either house. 


The Judging of Election Qualifications 


In the words of the Constitution: “Each house shall be the judge of the 
elections, returns, and qualifications of its members.” The provision might 
as well have read, “sole judge,” since the power is vested in each house 
without any qualification whatever. Consequently no appeal can be made 
to the courts, although the courts have decided cases involving such ques- 
tions as the right of the houses to summon witnesses and compel them to 
answer questions involving the matter of the qualifications of congress- 
men. '* Congress has, then, taken the word “judge” seriously, and it fol- 
lows at least a semblance of judicial procedure in gathering evidence and 
judging qualifications. However, a persistent question remains concern- 
ing just what is meant by the term “qualifications” as used in the clause. 
Two divergent views are held by authorities. One is that the Constitution 
states all the qualifications to be considered by Congress, and that, if a 
district or state elects someone who meets these requirements, the house 
to which he has been elected has no choice but to seat him no matter 
how unfit it may consider him to be. According to this view unfitness 
is not a valid reason for expulsion by a two-thirds vote. A second view 
holds that either house may by statute impose additional tests that accord 
with established usage, including such obvious matters of unfitness as, 
for example, conviction of a crime. The House of Representatives was 
acting under the latter interpretation when, in 1900, it refused to seat 
Brigham H. Roberts who had been elected a representative from Utah. 
Roberts was charged with the practice of polygamy in violation of law. 
This action was of course vigorously contested on the ground that the 
House was adding to the qualifications fixed by the Constitution. In 1928 
William S. Vare of Pennsylvania and Frank Smith who had been elected 
to the Senate from Illinois were both denied seats on the grounds of the 
vast sums of money spent in their election campaigns. Apparently the 
precedent has been firmly established that the two houses of Congress 
will refuse to seat persons possessing the specified qualifications of the 
Constitution if their election was accomplished by methods considered 
subversive of public policy even though not in themselves criminal. 


Power of the Houses to Expel Members 


The Constitution empowers each house to “punish its members for dis- 

orderly behavior, and, with the concurrence of two-thirds, expel a mem- 

ber.” In contrast with the power dealt with in the preceding paragraph 
14 Smith v. Allwright, 321 U.S. 649 (1944). 
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this provision is concerned with the power of the houses over members 
who have been seated. The Supreme Court has held that the power to 
punish members for disorderly behavior “may be, in a proper case, by im- 
prisonment, and it may be for refusal to obey some rule on that subject 
made by the house for the preservation of order.” !° In 1861 senators who 
went with their seceding states were expelled from the Senate on the 
ground of conspiracy against their government. Senator Andrew Johnson, 
representing the seceded state of Tennessee, retained his seat. Senator 
Philander C. Knox in 1907 stated what may be accepted as the guiding 
standard of the two houses in exercising the power of expulsion of mem- 
bers: “The Constitution enables the Senate to protect itself against im- 
proper characters by expelling them ... if they are guilty of crime, offense 
of immorality, disloyalty or gross impropriety during their service.” 1 
Respect for the representative principle and the sovereignty of the elec- 
torate has impelled both houses and especially the Senate to exercise the 
power of expulsion with extreme moderation. 


Filling Vacancies 


The Constitution provides: “When vacancies happen in the representa- 
tion from any state, the executive authority thereof shall issue writs of elec- 
tion to fill such vacancies.” These “special elections” to fill vacancies in 
the House of Representatives occur at irregular intervals in different sec- 
tions of the country and are watched with interest by political leaders as 
indicators of shifts in party electoral strength. Usually the states provide 
by law for the “time and place” of holding special elections but in the ab- 
sence of such legislation the governor of a state may fix the time on the 
basis of the power vested in him by the Constitution of the United States. 
The filling of vacancies in the Senate has been changed in accordance with 
the shift from election of senators by state legislatures to direct election 
by the voters established by Seventeenth Amendment. The Senate is the 
sole judge of when there is a vacancy; and there has at times been pro- 
longed controversy over whether a vacancy exists. The Seventeenth 
Amendment provides: “When vacancies happen in the representation of 
any state in the Senate, the Executive authority of such state shall issue 
writs of election to fill such vacancies: Provided that the legislature of any 
state may empower the Executive thereof to make temporary appoint- 
ments until the people fill the vacancies by election as the legislature may 
direct.” 


PRIVILEGES AND IMMUNITIES 


Compensation 
The Constitution provides that senators and representatives shall receive 
a compensation for their services, to be ascertained by law and paid out 


15 Kilbourn v. Thompson, 103 U.S. 168, 189 (1881). 
16 Congressional Record, 59th Congress, 2nd Session, 2935. 
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of the Treasury of the United States. The first draft of the Constitution 
provided for the payment of members of both houses by their respective 
states, and the change to payment by the United States was a distinct im- 
provement. This signified that Congress was to be recognized theoretically 
as a national legislature rather than an assembly of ambassadors. Since 
the compensation of members of the two houses is “ascertained by law” 
they determine their own salaries. For the first quarter of a century the 
compensation was set at six dollars for each day in attendance. From 1815 
to 1817 it was $1,500 but so great was the resentment of the voters at this 
extravagance that most members who voted for the raise lost their seats in 
the next election and the salary was then set at eight dollars a day which 
remained unchanged until 1855 when the annual salary was fixed at $3,000 
a year. Raises in 1865, 1907, and 1925 brought congressional salaries to 
$10,000 a year where it remained until 1947. By the Congressional Reorgani- 
zation Act of 1946 the salary was raised to $12,500 a year plus an annual 
tax-free expense account of $2,500. Moreover, the Act set up a retirement 
system whereby, upon an annual payment of $750 a year, a member of 
either house who has served not less than six years, may, upon reaching 
the age of sixty-two, retire upon a pension proportionate to his length of 
service. Thirty years of service would entitle a congressman to an annual 
pension of $9,375 which, however, is the maximum. In 1789 congressmen 
were allowed six dollars for each twenty miles of travelling to and from 
the capital. Since 1865 the allowance has been twenty cents a mile going 
to and returning from the capital by the nearest route for regular ses- 
sions. Before free railroad passes were prohibited in 1906 this was clear 
gain. Each senator and representative is provided with a large office, com- 
pletely furnished. He pays nothing for stationery, and his mail goes free. 
A representative gets $9,500 a year, and a senator between $20,000 and 
$30,000 to hire clerks. Each senator is also provided with an administrative 
assistant at an annual salary of $10,000. 


The Privilege of Immunity From Arrest 


Because legislative duties were considered of paramount importance the 
framers provided that senators and representatives “shall, in all cases, ex- 
cept treason, felony and breach of the peace, be privileged from arrest 
during their attendance at the session of their respective houses, and in 
going to and returning from the same.” This provision was lifted from the 
Articles of Confederation with slight rephrasing that left the meaning in- 
tact. Under court interpretation this privilege has proved to be less signifi- 
cant than it would seem at first glance. The exemption does not include 
immunity from service of judicial process in civil or criminal cases. '7 In- 
deed the words “treason, felony and breach of peace” are held to include 
all criminal offenses; !8 from these, of course, the congressman has no priv- 


17 Long v. Ansell, 293 USS. 76 (1934). 
18 Williamson v. United States, 207 U.S. 446 (1908). 
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ilege of immunity from arrest. “Indeed,” writes E. S. Corwin, “since the 
abolition of imprisonment for debt the immunity has lost most of its sig- 
nificance.” !” For more than a century, then, the privilege has been rather 
empty. For whatever it may be worth it does, however, apply immediately 
upon the election of a member before he has been sworn in and, if he is 
denied a seat, the privilege continues to apply until his return to his 
home. 2° 


Freedom from Prosecution for Legislative Action 


In order completely to protect senators and representatives in the exercise 
of their legislative function the Constitution provides that “for any speech 
or debate in either house they shall not be questioned in any other place.” 
The source of this provision is the English Bill of Rights of 1689 but so 
stoutly had the colonial legislatures insisted upon it that the framers must 
have considered it an American device. The purpose of the provision is 
to support the rights of the people by enabling their representatives to 
perform the functions of their office without fear of prosecutions, civil or 
criminal. *! The protection is not limited merely to words spoken in debate 
but extends to written reports, to the act of voting, and to things generally 
done by members of Congress in relation to the business before it. ** So 
broad indeed is the judicial interpretation of this privilege that defamatory 
words uttered during a speech in the Senate are held to be absolutely priv- 
ileged despite the allegation that they were not spoken in discharge of a 
senator's official duties. ** However, the immunity does not apply when a 
member of either house quotes or publishes, outside of his house, libelous 
words spoken there. There are, of course, restraints upon a congressman 
since he is subject to the rules of his house which may penalize him even 
to the extent of expulsion. The political effect of his utterances on his con- 
stituents also serves to restrain him. 


THE PERSONNEL OF CONGRESS 


Vocational Composition of Congress 


In the thirty-fifth number of the Federalist Hamilton predicted that “the 
representative body, with too few exceptions to have any influence on the 
spirit of the government, will be composed of land holders, merchants, 
and men of the learned professions.” With a proper allowance for the 
increased complexity of society this prophecy holds essentially true today 
although landholders have declined in percentage since the early days of 

19 Edward S. Corwin: The Constitution and What It Means Today. Princeton, 
1946, p. 16. 

20 Dunton v. Holstead, 2 Pennsylvania Law Journal Rep., 450 (Clark) (1840). 

1 Coffin v. Coffin, 4 Mass. 1 (1808), approved in Kilbourn v. Thompson, 103 U.S. 
204 (1881). 

22 Thid. 

23 Cochran v. Couzens, 42 F (2d) 783, certiorari denied 282 U.S. 874 (1930). 
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the republic. Of the 531 members of the Senate and House in the Seventy- 
ninth Congress 3.4 per cent were agriculturalists; 13.5 per cent were con- 
nected with business; while the “learned professions” claimed 64.6 per 
cent. The legal profession alone accounted for 57 per cent, and the pattern 
of thinking of this element has an enormous influence upon their work as 
legislators. Most of the committee chairmen are lawyers. A natural conse- 
quence of the extraordinary overweighting of the membership with 
lawyers is the marked tendency of Congress to consider public policies 
legalistically, to look upon the law and the courts as the “touchstone 
of wisdom.” 4 A paradoxical effect of this superabundance of lawyers 
is that in Congress the judiciary enjoys greater prestige than Congress 
itself, an attitude probably not to be found in any legislative body out- 
side the United States. 


Social Structure of Congress 


The median age of members of the House of Representatives has risen 
from forty-two in the early days of the nation to fifty-two today. For a 
generation before the Civil War it stood quite steadily near forty-one. 
The average age of senators in 1944 was fifty-nine. Since the average adult 
in the United States is forty-three, the age groups under forty-three are 
quite under-represented by corresponding age groups in Congress. An 
analysis of the Seventy-Fifth Congress revealed that all the large religious 
denominations were represented though not in any approximate propor- 
tion to their relative strength. The affiliations of representatives and sena- 
tors were, respectively: Roman Catholic, 20 per cent and 11 per cent; 
Methodists, 17 per cent and 22 per cent; Presbyterian, 13 per cent and 
11 per cent; Episcopalian, 11 per cent and 10 per cent; Lutheran, 4 per 
cent and 2 per cent. One in every six of the members of the Seventy- 
Fifth Congress had, at one time or another, been a teacher. ?° If Congress 
is more conservative than the country at large it should be noted that it is 
essentially middle class. Only one member of the Seventy-Fifth Congress 
listed himself as a factory worker, and members of laboring class as 
such or the so-called “Have Nots” are very scarce in Congress. Much of 
the conservatism of Congress can be attributed to the fact that metro- 
politan centers, whence the urge for social amelioration through legislation 
so largely derives, are grossly under-represented. Not only are the non- 
urban districts over-represented but they tend to continue the same 
person in Congress for several terms so that, no matter which major 
party controls Congress, conservative agrarian representatives become 
through seniority the chairman of committees and thereby enormously 
influence legislation in accordance with the prevailing conservative social 
philosophies of their districts. One-party districts tend to dominate legis- 
lation. Thus the dice are loaded against the metropolitan interests whose 


24 Roland Young: This Is Congress. New York, 1946, p. 154. é ; 
25M. M. McKinney: “The Personnel of the Seventy-Fifth Congress.” American 
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representatives seldom acquire the seniority that would put them in charge 
of the committees. 


Preparation of a Congressman 


Over one-fourth of the Seventy-Fifth Congress had served an apprentice- 
ship in law-making in their state legislatures. One-fifth had been prosecu- 
tors or district attorneys and eleven had presided over courts of law. 
Twenty had been mayors of cities, eighteen had been state governors, and 
fourteen had been members of state constitutional conventions. 7° Recent 
Congresses have benefits by the growing average length of service of 
members. For example, immediately after the Civil War, the average 
number of terms a member had served was 1.04. Indeed according to 
James G. Blaine, for at least twenty years a majority of each successive 
Congress except one was without previous experience in Congress. at 
However by 1929 the average length of service of a Congressman was 
two and a half terms. By that time 65 per cent of the senators were 
college graduates and 28 per cent had graduated only from high school. 
Fifty-eight per cent of the representatives were college trained and 23 
per cent had not gone further than high school. 


SESSIONS 
Regular Sessions of Congress 
The Twentieth Amendment provides: “Congress shall assemble at least 
once in every year, and such meeting shall begin at noon on the 3d day 
of January, unless they shall by law appoint a different day.” This provision 
remedied a defective schedule of sessions that had prevailed for nearly 
a century and a half. In 1788 the Congress of the Articles of Confedera- 
tion had provided that the First Congress under the new Constitution 
should date from the first Wednesday in March, 1789, which fell on the 
fourth, and since the Constitution had fixed the term of a representative 
at two years the life of a Congress thereafter regularly ended and a new 
one began on March 4 of odd-numbered years. In 1872 Congress set the 
first Tuesday after the first Monday of even-numbered years as the time 
for congressional elections. The Constitution had provided for at least 
one meeting a year to begin on the first Monday in December and since 
this session continued until Congress chose to adjourn it came to be known 
as the long session. Obviously, this schedule was set to the tempo of travel 
by sailing vessel, stage coach, and horseback. Unless the president decided 
to convene Congress in special session a person elected to Congress in 
November of an even-numbered year would not begin his legislative 
duties until December of the following year, thirteen months later. By 
that time he would be nearing the next election and would be appealing 
*6 Ibid., pp. 70, 71. 


27 James G. Blaine: Twenty Years of Congress, 1861-1881. Boston, 1884, Vol. UH, 
p- 675. 
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for re-election before he had begun to learn the difficult art of legislation 
and before he had any record on which his constituents could base their 
judgment. 


The Lame Duck Session 


The very worst feature of the old order before the adoption of the Twen- 
tieth Amendment was that a representative defeated in the November 
election nevertheless resumed his seat a month later in the “short session” 
which continued until the end of his term. Thus for three months he 
continued to represent a constituency that had repudiated him at the polls. 
He was what has been colloquially denominated a “lame duck,” that is a 
defeated candidate for re-election; so numerous were such persons in 
the “short session” that it came to be known as the “lame duck” session. 
Sometimes they constituted a majority. Naturally, under the circumstances, 
the House could be quite unrepresentative of current public opinion. For 
example, the deflationary Resumption of Specie Payments Act of 1875 
was passed by a “lame duck” Congress just before the recently elected 
inflationary new House would have an opportunity to legislate otherwise 
or even refuse to enact any current legislation. When the Christmas 
holidays were subtracted, only about ten weeks remained of the short 
session, scarcely time for more than passage of the indispensable appro- 
priation bills. The situation invited filibustering by minorities, particularly 
in the Senate, and powerful interests could thereby prevent legislation 
objectionable to them. Moreover when the Electoral College failed to 
elect a president it was always a “lame duck” House of Representatives 
that elected the president. For example, it was a Federalist House of 
Representatives that chose between two Republicans, Thomas Jefferson 
and Aaron Burr, in 1801 and that came near defeating the intention of the 
electorate. The Twentieth Amendment did not absolutely abolish “lame 
duck” sessions since the president can still call a special session soon 
after an election in which defeated congressmen would sit. This possi- 
bility is insignificant and the evils of the short session have been quite 


effectively eliminated. 


Special Sessions 


The Constitution provides that the president “may, on extraordinary occa- 
sion, convene both houses, or either of them, and in case of disagreement 
between them with respect to the time of adjournment, he may adjourn 
them to such time as he shall think proper.” The president has never had 
an opportunity to adjourn Congress, and Congress is jealous enough of 
executive power to prevent, by avoiding disagreement, his ever exercising 
the power. Presidents are inclined to feel relieved when Congress is not in 
session and they are consequently reluctant to call extra sessions. Polling 
by the Institute of Public Opinion indicates that the president’s popularity 
tends to rise when Congress is not in session. There have been more presi- 
dents than extra sessions. Again and again a special session has been the 
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starting-point of a chain of misfortunes that have prevented the re-election 
of the president who called it. Examples are the special sessions called by 
President Taft in 1909 and 1913 and by President Hoover in 1929. As soon 
as it is convened in special session the president, by message or address, 
informs Congress of his purpose in convening it. However he has no control 
over its agenda and Congress once in session can even ignore the purpose 
for which it was called. While it has never done this it has more than once 
wandered far afield of the president’s purpose. 

The president’s power to summon Congress involves the power not 
to do so. Lincoln, for example, had a free hand in dealing with the emer- 
gency created by secession and the fall of Fort Sumter during the eleven 
weeks until the date he had set for a special session. Four years later Presi- 
dent Johnson by not calling a special session in the nine months following 
Lincoln’s assassination gained a free hand in carrying on reconstruction but 
his action alienated Congress. 


Adjournment 


This term signifies merely the suspension of a session and has no further 
effect on legislative business than to suspend consideration of it for the 
time being. The Constitution prescribes that “neither house, during the 
session of Congress, shall, without the consent of the other, adjourn for 
more than three days, nor to any other place than that in which the two 
houses are sitting.” Without this provision either house might stall the op- 
eration of the national legislature since the houses function in a manner 
complementary to each other. Near the close of a regular session the House 
customarily adjourns for three-day intervals while the more deliberate 
Senate catches up on legislation. As a session draws near its close, a joint 
committee of the two houses may confer to agree upon a time of adjourn- 
ment. Congress could, by adjourning for brief intervals from time to time, 
practically nullify the president's power to call extra sessions. Indeed, since 
the Constitution itself requires Congress to assemble once a year on the 
third day of January, Congress could through repeated adjournments 
make itself practically a perpetual body for the duration of each Congress. 
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CHAPTER XXII 


THE ORGANIZATION OF CONGRESS 
eB 


THE HOUSE OF REPRESENTATIVES 


Organizing the House of Representatives 


the House of Representatives on the third day of January of odd-num- 

bered years. Since the terms of the members who have been re-elected 
has expired, the group legally consists of 435 private citizens up to the mo- 
ment when the oath is administered to them as representatives. Inasmuch 
as nothing done by way of organization by a preceding Congress is bind- 
ing ona succeeding one a new set of representatives is, at the beginning of 
a new Congress, without any legal organization whatever. Consequently 
at the beginning of the Eightieth Congress the House of Representatives 
organized for the eightieth time. The rules of the last preceding House are 
no longer valid and general parliamentary law is followed until the pre- 
vious rules of the House have been revised, reported, and adopted. Sheer 
usage long decreed that the clerk of the last House should preside while 
the new House was starting its organization; that duty is now vested in him 
by statute. He calls the assembly to order and reads the roll of members- 
elect. The former clerk of the House continues to preside while the speaker 
is being elected. Although this action takes the form of a deliberate election 
by the House it amounts, in fact, to nothing more than a ratification by 
majority party vote of the choice of a speaker already determined by party 
caucus or conference. The speaker-elect is escorted to the chair by the de- 
feated candidate of the minority party and the oath of office is administered 
to the speaker by the member of the House with the longest service. Then 
the speaker administers the oath to the other members in a body, and the 
House proceeds to elect a clerk, a sergeant-at-arms, a door-keeper, a post- 
master and a chaplain, all of which really amounts to a ratification of the 
slate already decided on by the majority party caucus or conference, 


[ 1s only a group of representatives-elect that gather in the chamber of 
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THE SPEAKER 
The Background of the Speaker's Power 


Despite the formal reduction of the speaker’s power a generation ago he 
remains today the second most powerful national officer. While the title 
is derived from England the office of Speaker of the House of Representa- 
tives contrasts in every essential feature with that of the Speaker of the 
House of Commons. The latter is an impartial moderator required by usage 
to exercise a severely judicial impartiality between the minority and the 
majority of the House of Commons. The Speaker of the House of Repre- 
sentatives, on the contrary, is an unblushing, partisan majority leader in- 
vested by usage with the duty of seeing that no opportunity to promote 
the will of the majority party is neglected. This peculiar characteristic of 
the American speaker is rooted in colonial experience. The speaker of the 
colonial assembly provided the rallying point of popular opinion as the 
champion of the people in countering the power of the colonial governor. 
This tradition of leadership has persisted unbroken in the legislatures of 
many states. 


Henry Clay and the Speakership 


Henry Clay started the development of the speakership of the national 
House of Representatives into the leadership of the majority. He came to 
the office fresh from the speakership of the Kentucky lower house. His im- 
perious mastery of the national House of Representatives was vividly dis- 
played in his subordination of the hitherto incorrigible Representative 
John Randolph of Virginia, one time floor leader of the Jeffersonian Re- 
publicans. In May, 1812, not long after Clay had assumed the office of 
speaker, Randolph rose to speak against a declaration of war. A member 
promptly made the point of order that there was no motion before the 
House. Randolph explained that his remarks were introductory to a motion, 
whereupon Speaker Clay ruled that the motion must precede the remarks. 
When Randolph moved that “it is not expedient at this time to resort to 
war against Great Britain” Clay refused to permit him to speak before the 
motion was seconded. Randolph appealed to the House which promptly 
sustained the Speaker. When a seconder was found Randolph was halted 
by a ruling that the House must vote on the question of considering the 
motion. ! Clay was the first speaker to seek control of legislation through 


standing committees. 
The Congressional Revolution of 1890 


Second only to Clay in his influence on the development of the speakership 
was Thomas B. Reed who fortified the powers of the office and used them 
to resolve a crisis in congressional government. In the late 1880's the House 


1 Homer C. Hockett: Political and Social Growth of the American People. New 
York, 1940, p. 412. 
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of Representatives had degenerated into a condition of incredible parlia- 
mentary anarchy. Filibustering had come to be accepted as inevitable. 
Democratic Representatives, when their party was slightly in the minority, 
would raise the point of “no quorum” and then compel adjournment by re- 
fusing to answer roll-call. The custom then was not to count a representa- 
tive as present on such a roll-call unless he answered to his name when read 
by the clerk. The Fiftieth Congress once remained in continuous session for 
eight days and nights of filibustering during which there were over one 
hundred roll-calls on dilatory motions to adjourn and to take a recess and 
amendments to these motions. In 1890 Speaker Reed decided to end this 
travesty on legislation. Accordingly, at the end of a roll-call that fell short 
of a quorum, he directed the clerk to count as present and not voting sev- 
eral Democrats he named. In the face of furious denunciation he stood firm 
and his ruling was written into a permanent House rule which was eventu- 
ally sustained by the Supreme Court. ? Reed completed his control of fili- 
bustering by resolutely refusing to recognize any member until satisfied 
that his purpose was not a dilatory motion. After this “Revolution of 1890,” 
the House never relapsed into the impotence of the 1880's but Reed’s im- 
perious methods won him the epithet “Czar Reed.” 


The Counter-revolution of 1910 


In the first decade of the twentieth century, under Speaker Joseph G. Can- 
non, the office became so much more powerful and dictatorial that his 
methods resulted in the coinage of a new term, “Cannonism.” This dictator- 
ship was achieved through the speaker's power of recognition and even 
more his power to appoint committees whereby he could make or break 
members virtually at will. As a member of the Committee on Rules which 
he appointed and dominated the speaker could determine what measures 
the House would consider. Cannon’s consistent and arbitrary promotion 
of conservative or even reactionary legislation in a decade when the Pro- 
gressive Movement was rising to a climax headed his regime into a crisis. 
His dictatorship was ended in March, 1910, by a combination of Democrats 
and insurgent Republicans who succeeded in removing the speaker per- 
manently from the Committee on Rules and in 1911 the speaker was de- 
prived of the power to appoint committees which have ever since been 
nominally elected by the House. Thus the “czar” was dethroned and the 
leadership of the House put “in commission.” 


The Revival of the Speaker’s Power 


So marked has been the recent revival of the speaker’s mastery of the House 

that today it probably does not fall much short of “Czar” Cannon’s dicta- 

torial power in the first decade of this century. The speaker scarcely needs 

to be chairman of the powerful Rules Committee or to appoint its personnel 

in order to block a motion for a rule not to his liking. As chieftain of the 
* United States v. Ballin, 144 U.S. 1, 5-6 (1892). 
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House majority organization he can go far toward regimenting his party. 
A recalcitrant party member may be reminded by the speaker that the 
funds of the party’s Congressional Committee are available to retire him 
to private life by financing a rival candidate of his own party at the next 
nominating primary. The threat may never be carried out but this dread 
possibility is one of several factors that help account for such facts in the 
Eightieth Congress as that only three Republican votes were cast against 
the Wolcott housing bill to 236 Republican votes for it, and the unanimous 
vote of 236 Republicans against recommitting the Knutson tax bill. Speaker 
Cannon himself never achieved anything more thorough than that in the 


way of party regularity. 
Preserving Order 


The speaker presides over the House of Representatives and announces 
the order of business. It is his duty to maintain order and to this end he has 
authority to suspend all business. He may mention by name an unruly 
member but only the House can impose punishment or censure upon the 
offender. In case of extreme disorder the speaker may direct the sergeant- 
at-arms to restore order. This is presumed to be accomplished by carrying 
through the aisles the mace, ancient symbol of authority in legislative 
bodies. The speaker may direct the galleries cleared if visitors are disor- 
derly and his authority extends to the corridors, passages, and rooms in 
the House wing. Drastic action by the speaker is seldom required since a 
word of caution usually suffices. 


The Power of Recognition 


Since 1881 there has been no appeal from the speaker’s power of recogni- 
tion. To a large extent custom guides the speaker in determining who is to 
be recognized. When a bill is under discussion the speaker recognizes first 
the member of the committee in charge of the measure, usually the chair- 
man. Committee members enjoy priority in speaking on the measure and 
usually the speaker is provided with a list of those scheduled by the com- 
mittee to speak pro and con. However, the speaker is not bound by this list 
but may exercise his discretion. Customarily when addressed by a member 
the speaker inquires: “For what purpose does the gentlemen rise?” Unless 
he is satisfied by the reply the speaker may say: “The gentleman is not 
recognized for that purpose.” Thus he may forestall dilatory tactics or pre- 
vent interference with the plans of the majority as they may have been de- 
termined by party conference or caucus or by the Committee on Rules. 
Though the power of the speaker appears to be dictatorial, responsibility 
must be lodged somewhere if the House is not to lapse into anarchy. By 
and large the elaborate system of time honored customs hedging about the 
discretionary power of the speaker saves that office from degenerating into 
a mere personal dictatorship. Usage sets the pattern of the office. 
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Deciding Points of Order 


Much of the speaker’s power in legislation inheres in his duty of deciding 
points of order as members raise them. No matter how elaborate the rules 
governing House procedure or how many the recorded rulings that have 
become precedents, situations arise never before encountered. These may 
require decisions on points of order. The speaker familiarizes himself with 
the rules and precedents of the House but the number of precedents is so 
great that the House supplies the speaker with an expert parliamentarian. 
Thus fortified he may make his decisions in accordance with the precedents 
but he is not bound to do so. However he dare not become too arbitrary 
since his decision may be appealed to the House. Any member may raise a 
point of order whereupon the question at issue is put to a vote and the 
speaker is usually sustained. Lively debate may follow the raising of a point 
of order before it is put to a vote. Sometimes the speaker submits a point 
of order himself concerning his jurisdiction or asks a member to raise a 
point so that his judgment may receive House sanction. The speaker’s de- 
cisions on points of order are entered on the journal of the House and take 
their place in the long line of precedents. 


Routine Duties 


Although by the revolution of 1910-11 the speaker lost the power to ap- 
point standing committees he stil] appoints the select or special committees 
and the House members of the special joint conference committees. After 
a measure has passed the two houses in somewhat different forms, it is as- 
signed to a joint conference committee which is expected to compromise 
differences between Senate and House. Another important power of the 
speaker inheres in his duty of assigning new bills to what he considers the 
appropriate committees for their consideration. When a bill is reported 
from a committee he assigns it to one of the House calendars. The speaker 
puts questions to a vote and signs bills that have passed the House as well 
as all warrants and subpoenas issued in the name of the House. In brief he 
acts for the House in all forma! legal matters. 


The Speaker as a Party Leader 


Though it is not required by the Constitution, the speaker is always a mem- 
ber of the House and also of the majority party. He attains the position of 
speaker as a consequence of seniority in service in the House combined 
with aptitude for and experience in party leadership. Joseph G. Cannon 
had served eight terms in the House before election as speaker; Champ 
Clark, eight terms; Frederick H. Gillett, twelve terms; and Joseph W. 
Martin, seven terms. This requirement of prolonged continuous service 
means that close congressional districts provide no speakers; they are sup- 
plied instead by practically one-party districts. Thus every Democratic 
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speaker since the Civil War, with but a single exception, has been from a 
Southern state. Normally the speaker, through qualities of leadership, first 
attains the floor leadership of his party, often when it is in the minority in 
the House, and then succeeds to the speakership when his party obtains a 
majority in the House. 


The Speaker Still Master of the Rules Committee 


Depriving speakers of the chairmanship of the Committee on Rules and 
of the power to appoint its members in 1910-11 has not had the decisive 
effect that is often assumed. He is still its master and will be as long as, 
through the power of recognition, he can foil any of its plans that are con- 
trary to his purposes. He can adroitly direct a trusted personal follower to 
raise a point of order on some technicality and thus forestall incipient in- 
surgency on the part of the Committee. So well understood is all this that 
it would be considered futile to attempt to pack the Committee on Rules 
with members not agreeable to the speaker. Consequently the speaker's 
party selects as members of this Committee only representatives who are 
acceptable to him. No important business is likely to be considered by the 
House until the Rules Committee has reported a rule granting that business 
the right of way. Thus the House is rendered subservient to the Rules Com- 
mittee which, as we have seen, seldom acts contrary to the speaker's desires. 
“Prior to 1910,” wrote George W. Galloway, “the Speaker controlled the 
House in collaboration with a coterie of trusted party lieutenants. Since 
1910 the leadership has been in commission. The chief difference between 
the old oligarchy and the new is that the control of the House was formerly 
open, centralized, and responsible, whereas today it is invisible, dispersed, 
and irresponsible. Formerly the country could see the wheels go round, but 
now it cannot. Despite the overthrow of Cannonism, the Speakership thus 
continues to be the most powerful office in Congress.” * 


PARTY ORGANIZATION IN CONGRESS 
Floor Leaders and Whips 


The majority and the minority party each, through caucus or conference, 
selects a floor leader in each house. After the “dethroning” of the speaker in 
1910 the burden of the floor leader, particularly of the majority party, be- 
came so onerous that he has been relieved of all committee duty. The floor 
leader is charged with the management of his party on the floor of the 
House and he performs this function in close cooperation with committee 
chairmen and the party steering committee. The party caucus or con- 
ference may decide party strategy but the floor leader is the tactician for 
seeing to its execution. This requires leadership, sleepless vigilance, knowl- 
edge of the rules, fertility of resource, courage, and cool calculation. It be- 


3 George B. Galloway: Congress at the Crossroads. New York, 1946, p. 117. 
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comes a game of wits between majority and minority floor leaders with the 
dice loaded in favor of the former through understandings with the speaker 
and the party leaders. Majority and minority floor leaders confer over the 
list of party representatives scheduled to speak and arrange the allotment 
of time and speakers. The majority floor leader may turn over the manage- 
ment of debate on a measure to the chairman of the committee in charge of 
it. As the pressure of time increases late in a session speeches may be lim- 
ited to five minutes or even one minute. Since 1900 each floor leader has 
appointed and has been aided by a whip and a number of assistant whips. 
The duty of a whip is to canvass his party members on important issues and 
ascertain for the floor leader how many voters can be depended on in sup- 
port of party measures or against measures the party is opposing. When an 
important measure comes to a vote the whips must see that the party mem- 
bers are on hand, and to this end absentees may be gathered from all over 
Washington. By various acts of persuasion the whips try to hold party 
members faithful to the party line. 


The Steering Committee 


This is not an official congressional committee but an extra-legal party com- 
mittee and each party in each house has one. The name is rather a mis- 
nomer since they do little steering. Instead they recommend to their 
respective party members the order in which bills remaining on the cal- 
endar ought to be taken up. Since 1933 the Republican Steering Committee 
of the House has consisted of the floor leader and one representative from 
each of seven states. The Democratic Steering Committee of the House in- 
cludes the floor leader, the chairman of the caucus, the party whip, the 
ranking party member of the Ways and Means, the Appropriation, and the 
Rules committees, and one representative from each of fifteen areas into 
which the United States has been divided for this purpose. The Democratic 
Steering Committee of the Senate includes seventeen senators, the Demo- 
cratic floor leader, the Democratic whip and the secretary of the Dem- 
ocratic caucus. There are nine members of the Republican Steering 
Committee of the Senate among whom are the chairman of the party con- 
ference, the floor leader and the party whip. The Republican Steering 
Committee of the Senate holds weekly meetings while the Senate is in 
session and discusses party policy, the legislative program, and floor tactics, 
but no Republican senator feels bound by its recommendations. 


The House Rules Committee 


By gradual accretion of power this Committee has come to be practically 
the governing committee of the House. It consists of twelve members, eight 
from the majority party, four from the minority party. The Rules Commit- 
tee, of course, merely “reports,” that is makes recommendations, to the 
House. But such is the tradition of party regularity that with rare exceptions 
the majority party sustains the Rules Committee in its “reports.” Over the 
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years, rulings of the speaker favorable to the Rules Committee have built 
up its power so that its reports have precedence over those of all other com- 
mittees. Through its power to report special orders or rules it can determine 
not only what bills the House of Representatives may consider but even 
the particular form in which it will have the opportunity to consider them. 
It modifies measures prepared by important committees, even their sub- 
stance, as a condition of their reaching the floor at all. Through the control 
of the time alloted to debate it can facilitate or hamper the amending of 
pending measures and thereby determine whether they can be modified 
and shaped so as to obtain the vote required for passage. Late in the session 
the calendars are always crowded and if bills were taken in turn important 
legislation would not be reached. The power of the Rules Committee has 
grown largely through its power to take or refuse to take bills off the calen- 
dar out of their regular order for consideration. Other committees are at the 
mercy of the Rules Committee with respect to their size, jurisdiction, and 
privileges which it can alter almost at will. The autocratic power of the 
Committee has been the subject of severe criticism and bitter denunciation 
but those who believe in some semblance of party responsibility in legisla- 
tion seem disposed to accept as inevitable the dominance of the Committee 
on Rules of the House of Representatives. * 

Because in the Eightieth Congress the Rules Committee of the House 
had been a bottle neck that held up important bills which the House was 
ready to pass and because of the severe rebuke administered to that Con- 
gress in the election of 1948, the Democratic majority of the Eighty-First 
Congress took prompt and decisive steps in January, 1949 to curb per- 
manently that power of the Rules Committee. The House rules were so 
changed that whenever the Rules Committee fails to clear a bill within 
twenty-one days after it was placed on a House calendar the chairman of 
the committee that reported the bill may move to bring it before the House 
for consideration on one of the days when such a motion is in order for that 
calendar. The new rule directs the speaker of the House to recognize the 
committee chairman for that purpose. However there is no way of com- 

' pelling the speaker to do so. Consequently it has been argued that the rule 
serves to enhance the speaker's already augumented power by giving to 
him personally the power of life or death over any pending bill. For ex- 
ample, such a rule would have provided no relief in the Eightieth Congress 
where the speaker evidently worked hand in glove with the Rules Commit- 
tee. The workability of the new rule depends upon how the speaker exer- 
cises the discretion vested in him by the power of recognizing members. 


The Caucus or Conference 


The congressional caucus or conference is a voluntary and extra-legal asso- 

ciation or meeting of the members of one party in either house presumably 

for the purpose of trying to get concerted action on legislation or other 
+Ibid., pp. 111-15. 
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matters. Its primary problem is to compromise differences within the party 
membership so that the party may come as close as possible to presenting a 
united front. In practice, however, the caucus functions perfectly only in 
getting party agreement on its candidates for speaker and the other officers 
sand on its committee nominees. The House caucuses meet a few days be- 
fore the opening of a new Congress to set up a permanent organization and 
select these candidates. Since the Senate is a continuous body its caucuses 
for organizational purposes are held only when vacancies occur or when 
there is a change of party majority in the upper house. Two factors make it 
difficult for the caucus of either house to obtain agreement either pro or 
con on controversial issues: Each major party has a conservative and a 
liberal wing, and each party reveals sectional as well as urban and rural 
cleavages. Finally each party is hampered in arriving at common action by 
the almost universal American conviction that a congressman is an agent 
of his district, a connection that encourages in congressmen a tendency to 
become free lances. 


The Democratic Caucus Compared with the Republican 
Conference 


In theory at least, the Democratic caucus of the House binds all in attend- 
ance to support any measure receiving a two-thirds majority if that also 
constitutes two-thirds of the Democratic membership in the House. How- 
ever no Democratic member is to be bound to a caucus action that involves 
interpretation of the Constitution of the United States or that is contrary to 
pledges he made to his constituents or contrary to instructions of his nom- 
inating authority. Under Speaker Joseph G. Cannon the Republican caucus 
had declined to irsignificance and after he was “dethroned” the party prac- 
tically abandoned the caucus. The Republicans have substituted for it what 
they call a conference. In it there is an airing of the views of party members 
but whatever conclusions are reached are purely advisory. There is, how- 
ever, despite the weakness of the party conference sufficient party regu- 
larity among Republican representatives in the House to sustain the party 
organization functioning through the speaker, Rules Committee, Steering 
Committee, floor leader, and party whips. 


The Decline of the Caucus 


The party caucus reached a peak of power when the Democrats captured 
the House in 1910 after the dethroning of Speaker Cannon. So dominant 
did it become that someone described the transition as a shift from “Czar 
Cannon” to “King Caucus.” Since then the caucus has declined until today 
it is less a means of reaching party consensus on legislation than an instru- 
ment for strengthening party leadership by giving it a vote of party con- 
fidence. Thus disaffected party members may urge convening a caucus in 
order to discredit party leadership. This explains why, when Democratic 
senators asked for a caucus in 1939, Floor Leader Senator Barkley felt a 
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mere meeting would be equivalent to a repudiation of his leadership and 
threatened to resign whereupon no caucus was called. * One cause of the 
decline of the caucus has been the increasing pressure of duties upon con- 
gressmen which leaves less and less time for extra gatherings. 


Executive Leadership In Legislation 


The president and his cabinet were, of course, excluded from the party 
caucus, and increasing executive initiative in legislation has been a factor 
in the decline of the party caucus as a source of legislative action. During 
the long incumbency of Franklin D. Roosevelt as president the adminis- 
tration came more and more to set the program of legislation and even send 
prepared bills to the House for introduction. The Republicans denounced 
this practice but so accustomed had they become to it that in the fall of 
1947, when President Truman recommended controls to check inflation, 
Republican senators and representatives criticized him for not presenting, 
with his recommendatiions, a specific program. One Democratic critic of 
President Truman remarked: “If Roosevelt had made that speech, legisla- 
tion to cover it, with the last “t” crossed, would have been lying right under 
his manuscript ready to drop in the hopper.” ° 


RULES 


Rules of the House of Representatives 


The Constitution provides: “Each House may determine the rules of its 
proceedings.” The Supreme Court has held this power to be but little short 
of absolute. Of course, neither House may ignore constitutional restraints 
or violate fundamental rights or use a method that does not bear a reason- 
able relation to the result sought, but otherwise the power is “absolute and 
beyond the challenge of any other body or tribunal.” 7 Constitutional re- 
straints are the rules laid down in the Constitution; for example, each 
house must keep a journal and publish it, one-fifth of the members present 
may require a roll-call on a vote and the entering of it on the journal, a 
majority shall constitute a quorum, and neither house may permanently 
adjourn without the consent of the other. 


Source of the Rules 


The rules and precedents of the British House of Commons were the orig- 
inal source of the rules of the House and Senate but these have evolved 
hrough transformations wrought by the 


into American parliamentary law t : ; 
experience of legislative bodies in the New World. Colonial legislatures 


adapted British rules to their needs and early state legislatures continued to 
make appropriate modifications of them. Then the Continental Congress 


5 Roland Young: This Is Congress. New York, 1946, p. 95. 
6 See Stewart Alsop, Syndicated Column, Cleveland Plaindealer, December 7, 1947. 


7 United States v. Ballin, 144 U.S. 1, 5 (1892). 
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adapted the rules of colonial and state legislatures to its purposes. The 
houses of the First Congress of the United States under the Constitution 
quite naturally adopted the rules of the Congress under the Articles of Con- 
federation. These rules provided for a simple and regular order of business 
with unlimited freedom of debate. Political parties had not yet developed 
and every member was accorded the right to equal attention, a condition 
that still largely obtains in the Senate. When Jefferson became vice-presi- 
dent and had to preside over the Senate he compiled, with his characteristic 
thoroughness, a set of rules still known as Jefferson’s Manual. It, too, was 
an adaptation of British parliamentary practices to Amercian needs. 
Though prepared for the Senate it was at once recognized as an authority 
on parliamentary law and in 1837 the House of Representatives provided 
that the rules of Jefferson’s Manual should govern House procedures “in 
all cases to which they are applicable and in which they are not inconsistent 
with the standing rules and orders of the House.” These “rules and orders” 
have now quite completely superseded the Manual. 


Influence of the Party System on House Rules 


It was pre-eminently the development of political parties that soon began 
to set the pattern of the rules of the House of Representatives. Quite early 
the speaker of the House became the chief organ of majority party control. 
As new parliamentary situations arose his rulings became precedents tend- 
ing constantly to facilitate majority control of the House which signified 
majority party control. Inevitably this led to limitation of the freedom of 
debate that had prevailed in early sessions of Congress. Filibustering by 
minorities impelled the House to resort to means of preventing it and for 
this purpose the “previous question” was adopted as early as 1811. This 
means that, whenever a motion is made that the previous question be put, 
debate ends. If a majority of a quorum votes for this motion, no more 
amendments can be offered and a vote is taken on the pending matter. But 
filibustering in the House was not brought under control until 1890, when 
Speaker Reed stopped the dilatory motions by first ascertaining the pur- 
pose of any one seeking recognition and refusing it when the purpose was 
not satisfactory. He also established quorums by having counted present 
members who were at hand but refused to answer. Both these precedents 
were soon put into permanent rules of the House. 


THE COMMITTEE SYSTEM 


A Comparison of the Committee and Ministerial Systems of Law 
Making 
Both houses of Congress depend upon standing or permanent committees 
for the maturing of bills before they are considered by the houses. This was 
not the procedure practiced by the earliest Congresses under the Constitu- 
tion. The only standing committees in the First and Second Congresses 
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were the Committee on Elections and the Committee on Enrolled Bills 
and the only one in the Senate in the first fifteen years was its Committee 
on Enrolled Bills. If the initial practice of the House of Representatives had 
persisted the procedure in the House would now resemble somewhat the 
British method of law making in which no specialized standing committees 
participate; bills are not only initiated but also moulded by the ministry 
in preparation for consideration by the houses. In the beginning the Ameri- 
can House of Representatives, instead of establishing standing committees 
and referring matters of legislation to them, turned to the heads of the ex- 
ecutive departments and asked them to report on subjects for legislation. 
In response to such requests, Secretary of the Treasury Alexander Hamilton 
made his famous Report on Public Credit and Report on Manufactures 
which provided the basis of appropriate legislation. Legislation then took 
shape in the Committee of the Whole House. Instead of standing commit- 
tees numerous select or special committees were appointed each for a spe- 
cific but temporary purpose, a separate one being appointed for each 
private claim against the government. 


The Establishment of the Committee System 


The dependence of Congress on department heads proved so transient that 
the House had seven standing committees at the end of half a dozen years. 
Extreme distrust of the executive branch and the cabinet induced the Jef- 
fersonian Republicans to set up a system of standing committees for 
initiating legislation soon after they captured control of the House of Rep- 
resentatives in 1792. By the end of the Third Congress (1793-5) there had 
been over 350 special committees. In the evolution of the committee system 
these special committees declined as they tended to be grouped and formed 
into the developing system of standing committees. When the House was 
twenty years old it had twelve standing committees and the emerging fields 
of legislation were clearly indicated by their names, for example: Agricul- 
ture, Interstate and Foreign Commerce, Ways and Means, Accounts, Public 
Lands. The Senate had no similar standing committees until 1816 when it 
suddenly established them in ten major fields of legislation. By 1946 just 
before their reduction by the Reorganization Act there were forty-eight 
standing committees in the House and thirty-three in the Senate. 


The Selection of Committee Members 


The membership of standing committees is the result of election by the two 
houses. Actually the process is far more complex than the bare statement 
implies. Before 1910 the speaker appointed the House committee and he 
still appoints the special committees including the House members of the 
joint-conference committees. The nominations of Republican members of 
the standing committees of the House of Representatives are made by the 
Republican party Committee on Committees while the Democratic com- 


mittee nominations are made by the Democratic members of the House 
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Committee on Ways and Means. These nominations are next ratified by 
their respective party caucus or conference before being confirmed by a 
vote of the House of Representatives. Senate committee assignments are 
determined by the Committee on Committees of each of the major parties 
in the Senate. Once appointed to a committee a member usually remains 
on it as long as he continues in the house and desires to remain on the 
committee. In relations with his party colleagues on the committee he 
starts at the foot of the class, but if he stays in service he acquires seniority 
that may make him committee chairman sometime when his party is in 
power. Of course long service on the same committee develops familiarity, 
if not expertness, in its field. However, seniority as the sole determinant of 
the chairmanship of committees is subject to severe criticisms. Roland 
Young points out that it “flouts established political principles; that of party 
government; of a legislature responsible to the electoral mandate; and the 
utilization of the best material for the most important offices. . .. The pres- 
ent method of selecting . . . chairmen does not reflect the election returns 
in any manner.” § As long as the speaker appointed committees, members 
could be and sometimes were demoted and deprived of committee chair- 
manships on one ground or another. Seniority persists today largely be- 
cause there is no one person or group responsible for selecting chairmen on 
the basis of merit as the speaker of the House was before 1911. After twenty 
years of service in the House the exceptionally able Robert Luce concluded 
that “on the whole promotion by seniority conduces most to contentment 
and least endangers morale” and that even an employer ignores seniority 
at his peril. ® 

However, seniority as a determinant of committee assignment and 
chairmanship is under an increasing barrage of criticism. The experience 
of the Eightieth Congress with it was far from happy. An examination of 
the top seventy-six representatives in the Republican organization in that 
Congress reveals an average previous tenure of fourteen and a half years. 
Such a tenure spans the entire epoch of the New Deal despite nearly total 
eclipse of Republican power. Moreover these seventy-six Republican con- 
gressmen, with rare exceptions, represented agrarian districts. Their con- 
stituencies were intensely property and production conscious and conse- 
quently provided ready allies of business, industrial management, and 
finance. The election of 1946 brought forty-nine new Republicans to the 
House from urban-industrial districts with strong labor elements but these 
new congressmen’s lack of seniority relegated them to unimportant com- 
mittees. Indeed urban districts rather habitually manifest a less stable 
party tendency, change congressmen more frequently, and thereby fail to 
attain commanding positions of power in Congress. Asa consequence, 
whenever the president urges upon Congress controversial measures in be- 
half of urban interests such, for example, as rent or price control or slum 


® Roland Young: This Is Congress. New York, 1946, pp. 108-9. 
® Robert Luce: Congress: An Explanation. Cambridge, Mass., 1926, p. 9. 
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clearance and housing legislation, he plays the game with Congress against 
heavily loaded dice. In 1948 the electorate penalized the Eightieth Con- 
gress by retiring scores of its members to private life with the consequence 
that seniority was discredited and a demand arose for abandoning the 
usage. 


Reorganization of the Committee System in 1947 


The Reorganization Act of 1946 reduced the number of House committees 
to nineteen and of Senate committees to fifteen. A principal reason for this 
drastic reduction was the burden of work imposed upon senators and rep- 
resentatives by the numerous committees. Many representatives had been 
serving on three committees and each senator was on about six committees 
while some were on as many as ten. A member's committees might be meet- 
ing concurrently and it was possible for the same person to hold member- 
ship in committees as divergent in character as Indian Affairs, Invalid 
Pensions, Labor, Military Affairs, and the Disposal of Useless Executive 
Papers. The Reorganization Act limited the representative usually to a 
single committee and the senator to two. Thus committee members have a 
better opportunity to specialize and familiarize themselves with a particu- 
lar field of law making. Each committee now has a major function of gov- 
ernment, an executive department, or another great agency of government 
as its special field of legislation and supervision. The reduction of the num- 
ber of committees by more than one-half required incorporation of the 
fields of abandoned committees within the new committees. For example, 
in both the House and the Senate the new Armed Service Committees in- 
clude the fields of legislation of the former Military and Naval Committees 
in each house. The new Public Works Committee of the House absorbed 
the field of the former Flood Control, Public Buildings and Grounds, Rivers 
and Harbors, and Roads Committees. This committee includes the fields of 
legislation in which “log-rolling” was practiced by representatives and sen- 
ators trying to get special favors for their respective constituencies. The 
new Public Lands Committees of the Senate and the House absorbed the 
legislative fields of eleven old committees dealing with public lands, irri- 


gation, reclamation, territories, mines, Indians, and insular affairs. 


The Organization of Committees 


Each standing committee is so constituted that whichever major party has 
a majority in a house has a majority in every committee. For example, the 
Ways and Means Committee of the House in the Eightieth Congress con- 
sisted of fifteen Republicans and ten Democrats, while the Finance Com- 
mittee in the then almost evenly balanced Senate had seven Republicans 
and six Democrats. The most influential member of a standing committee 
is almost invariably the chairman who is always a member of the majority 
party in his house. Although the rules of the House of Representatives pro- 
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vide that “at the commencement of each Congress the House shall elect as 
chairman of each standing committee one of the members thereof,” sen- 
iority nearly always determines the chairmanship. Reducing the number 
of committees more than one-half had the effect of leaving the committee 
chairmanships to still older men than before and a caustic critic observed 
that “senility was succeeded by super-senility.” The names of committee 
chairmen are frequently used to designate important measures handled by 
their committees as, for example, the Taft-Hartley Act. The action of a com- 
mittee on the measures referred to it has a very great influence on the 
voting of congressmen, and the committee chairmen can and sometimes do 
exercise arbitrary power in promoting, hindering, or preventing the passage 
of measures. The Reorganization Act of 1946 authorized, for each Senate 
and House Committee, ten staff members of whom four at salaries ranging 
from $5,000 to $8,000 were to be specialists in the committee’s field of legis- 
lation. Concerning those chosen by committees of the Eightieth Congress, 
one who helped work at the reorganization said: “Some of them are per- 
sonal friends of Congressmen, some are hacks, and some are qualified 
persons.” 


Sub-Committees and Special Committees 


The drastic reduction of standing committees under the Reorganization 
Act of 1946 was followed by an astonishing multiplication of sub-commit- 
tees until there were over a hundred of them in the first session of the 
Eightieth Congress. The new standing committees found their burden 
greatly increased by the addition of the functions of the discontinued stand- 
ing committees. An increase in the number of sub-committees was in- 
evitable but committee members who had once been harassed by the 
necessity of going from one standing committee to another now found 
themselves going from sub-committee to sub-committee. The criticism was 
made that the “simplification” of the Reorganization Act had even compli- 
cated the legislative process by adding another stage to the procedure. 
Before the reorganization the standing committee that prepared a bill 
brought it directly to the floor but now a sub-committee usually first shapes 
the measure, perhaps after conducting a hearing, and its product must then 
be approved by the full standing committee before going to the floor. If 
the chairman of the standing committee insists upon a detailed study by 
his committee legislation will be held up. 

Under the Reorganization Act, special committees were intended to 
be temporary sub-committees of standing committees. However, the 
Kightieth Congress quite promptly established standing independent 
investigating committees for national defense and small business in the 
Senate and for supply of newsprint and small business in the House. Inci- 
dentally this provided a welcome opportunity for chairmanships for some 
who had acquired sufficient seniority to have made them chairmen of com- 
mittees discontinued by the reorganization. Still others of these disap- 


452 A GRAMMAR OF AMERICAN POLITICS 


pointed members with high seniority rank found some consolation in 
presiding over important sub-committees. 


The Legislative Budget 


The Reorganization Act of 1946 provides that the Committee on Ways and 
Means and the Committee on Appropriations of the House and the Com- 
mittee on Finance and the Committee on Appropriations of the Senate shall 
meet jointly at the beginning of each regular session of Congress to adopt 
an over-all congressional budget for the Federal government for the ensu- 
ing fiscal year. This legislative budget must not be confused with the execu- 
tive budget prepared for the president by the Budget Bureau and sub- 
mitted to Congress as his recommendation with respect to revenues and 
expenditures for the ensuing fiscal year. The joint congressional committee 
is presumed to consider the president’s budget and then report its own to 
the houses by February 15 of each year accompanied by a concurrent reso- 
lution adopting such budget and fixing the maximum amount to be appro- 
priated for the fiscal year. No general appropriation bill may be considered 
by either house unless copies of committee hearings and reports have been 
available to members for three calendar days. The congressional budget 
failed to get established in the first Congress after it had been authorized 
because of the inability of the Senate and House majorities to agree on the 
amount by which the president’s budget should be reduced.’° In February 
1949 the Eighty-first Congress extended to May 1 the date upon which 
Congress must decide upon its proposed ceiling for appropriations. 


The Conference Committee 


This is a special kind of joint committee of the two houses and one is ap- 
pointed for each bill that passes the House in one form and the Senate in 
another. The function of a conference committee is to work the two ver- 
sions into a form that will be acceptable to majorities in both houses. Usu- 
ally a conference committee consists of three members of the House of 
Representatives appointed by the speaker and three members of the Senate 
appointed by the presiding officer who is usually the vice-president. These 
appointees are in most cases members of the two committees that reported 
the measure to their respective houses. In defiance of the rules, conference 
committees frequently disregard their obligation merely to reconcile dif- 
ferences and instead rewrite portions of the bill by introducing new matter. 
In effect this means that, in the final stages of some controversial measures, 
Congress surrenders its legislative function to this irresponsible committee. 
Once the conference committee’s report reaches the two houses it is likely 
to be accepted in the form presented by the committee. The Reorganization 
Act attempts to confine the conference committees to their appropriate 
function by preventing their rewriting legislation. 

10Floyd M. Riddick: “The First Session of the Eightieth Congress.” American 
Political’ Science Review (1948), 42:686. 
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THE SENATE 
Organization 


Because two-thirds of the senators hold over from one Congress to the next, 
the Senate of the United States has never been without organization since 
the spring of 1789. While the House has organized eighty-one times, the 
Senate has organized but once which accounts for the sayin g that there has 
been just one Senate. Of course vacancies in the Senate organization have 
been filled as they occurred and new Senate offices as they were created. 
The Constitution provides that the vice-president shall preside over the 
Senate and in this capacity he is addressed as “Mr. President.” The Senate 
does not elect him and he exercises no such partisan leadership as custom 
assigns to the speaker of the House but instead presides as an impartial 
moderator. His decisions are subject to appeal to the house by any senator 
and frequently he voluntarily submits doubtful questions to the Senate for 
decision. Parliamentary controversies however are rare in the Senate, and 
the presiding officer’s decisions are usually accepted as the rule of pro- 
cedure. Some presidents have depended upon the vice-president to keep 
them informed of the Senate’s attitude on important administration meas- 
ures before it. Since the vice-president is not a member of the Senate he 
serves on no committee, does not participate in debate, and votes only to 
break a tie. The Senate elects a president pro tempore who presides in the 
absence of the vice-president or when that office is vacant. Such leadership 
as there is in the Senate is exercised by party floor leaders and whips. The 
Senate elects a secretary who presides when the vice-presidency is vacant 
until a president pro tempore is elected. He performs duties corresponding 
to those of the clerk of the House. The Senate also elects a sergeant-at-arms 
whose chief duty is the preservation of order. 


The Rules of the Senate 


The Senate has much simpler rules than the House. They are based on 
Jefferson’s Manual which was prepared specifically for the Senate and re- 
visions have been few. Though a Senate rule may now and then be altered, 
by and large the rules are permanent and thus contrast with the House 
rules which are adopted anew with additions, omissions, and alterations at 
the beginning of each new Congress. Senators are not nearly so fettered by 
rules as are members of the House. Indeed the procedure in the Senate is 
“not unlike that of a board of directors where things are done in an orderly 
manner, but not according to technicalities.” '' In 1806 the Senate put an 
end to the “previous question.” Debate is consequently unlimited except for 
the check of the inadequate and very seldom used cloture procedure. The 
Senate may, however, punish members for disorderly conduct, and censure 
and suspension have on some rare occasions been imposed upon members 
11 Samuel W. McCall: The Business of Congress. New York, 1911, p. 30. 
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for assaults within the chamber. The rules provide for executive sessions 
devoted to the consideration of executive matters such as the confirmation 
of nominations made by the president or the ratification of treaties he has 
negotiated. Since 1929 executive business has no longer been conducted in 
secret session. 


Assistants to the Senators 


The Reorganization Act of 1946 authorized an administrative assistant for 
each senator at a salary of $10,000 a year. This is intended to provide some 
relief from the burden on senators particularly on those from the more 
populous states. The purpose was not merely to raise the salaries of sena- 
tor’s secretaries. The expectation was that this would provide for each 
senator a specialist with appropriate training and experience for the posi- 
tion. In the first Congress under the reorganization it was ascertained that 
70 per cent of these administrative assistants to the senators were their 
former secretaries who had been drawing less than $6,000 a year and who 
admitted they were still doing about the same work as before. Four were 
sons of senators, one a senator’s brother, and one a senator’s wife. The fif- 
teen new senators of course, engaged new administrative assistants as did 
eleven of the old senators. The variety of types selected is revealed by the 
fact that the twenty-six new assistants included nine lawyers, four news- 
paper men, a market researcher, a State Department attaché, a political- 
party official, a member of Congress, a cost accountant, a real-estate man, a 
farm expert, a honey producer, a senator, a state O.P.A. director, a secretary 
to a governor, a book salesman, and an office manager. 
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CHAPTER XXIII 


CONGRESS IN ACTION 
oe 


THE PECULIAR NATURE OF AMERICAN LAW MAKING 


Congress, A Unique Legislature 


HE Congress of the United States has developed its own legislative 

methods. British parliamentary practice had been adopted by the 

American colonial legislatures and reshaped by new circumstances 
particularly as a consequence of the persistent clash of the popular colonial 
assembly with the representative of the crown, that is the colonial gover- 
nor. The Revolution and independence marked the transformation of 
colonial legislatures into what Madison called the “omnipotent” state legis- 
latures of the 1780’s which permitted no initiative in legislation by the 
“mere ciphers” that the state governors had come to be. Despite this sub- 
ordination of the early state governors the First Congress of the United 
States under the Constitution started out as a law-making body mainly 
dependent upon the executive branch for the initiative in legislation. In- 
stead of establishing specialized standing committees for the several fields 
of legislation the House of Representatives referred matters to the heads of 
executive departments and awaited their recommendations. Thus it fell 
to the first Secretary of the Treasury, Alexander Hamilton, to propose the 
great financial measures of funding the national debt, assuming the state 
debts, establishing the Bank of the United States, and the whole legislative 
program that bears his name. This reliance upon the executive depart- 
ments, however, was contrary to established American tradition and 
proved to be but a temporary practice. In a few years the House of Repre- 
sentatives was establishing the specialized standing committees and de- 
pending upon them to initiate and shape bills for the consideration of the 
whole House. This system of standing committees took firm root and be- 
came a distinctive feature of law making by Congress. It is the shaping of 
legislation by standing committees that especially distinguishes the Ameri- 
can from the British method of law making. 
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A Thumbnail Biography of an Act of Congress 


Let us assume that a member of the House of Representatives drops his 
bill into the “hopper,” as the basket provided for that purpose is called, 
and the bill is referred to an appropriate committee according to the 
rules of the House. } As soon as the bill has been printed it is placed on 
the committee’s calendar. Owing to the great number of measures intro- 
duced most bills die in committee or are “pigeon-holed” which means that 
they are, by vote of the committee, deliberately “laid on the table” and 
hence not reported to the House. Measures not thus disposed of are, 
after consideration and possible amendment by a committee, sooner or 
later reported to the House either favorably or unfavorably. We may 
assume that this particular bill in due course is reported by the commit- 
tee to the House and is there placed on one of the several House calendars 
or lists of reported bills. A complicated set of rules determines how a 
measure is taken from a House calendar for consideration by the whole 
House. Here the measure may be debated, possibly amended, and passed. 
In the Senate it runs a similar gauntlet of committee consideration, pigeon- 
holing, or report and, on the Senate floor, it is debated and, let us say, 
passed with or without amendment. If neither house accepts this measure 
in the form in which it passed the other a joint conference committee 
consisting of members of the two houses is appointed to compose differ- 
ences after which we shall assume that it is accepted by both houses, in 
the form agreed upon and reported by the conference committee. It then 
goes to the president for his signature or veto. 


THE ORIGIN OF ACTS OF CONGRESS 


Administrative Initiation of Acts of Congress 


Despite the contrast between the congressional and the parliamentary 
systems, legislation at Washington tends more and more to be initiated 
by the executive departments. There is where half the bills dropped into 
the hopper are said to originate. Of course many of the proposals of 
administrative officials are made in compliance with requests of congres- 


1 Of course all except revenue bills may constitutionally originate in either house. 
The formal steps in legislation in Congress are: (1) introduction of a bill in the House 
(or Senate as the case may be); (2) reference to a committee; (3) report from 
committee; (4) placement on a calendar; (5) consideration of bill and committee 
report in Committee of the Whole; (6) second reading; (7) engrossment and third 
reading; (8) passage; (9) transmission to Senate by message; (10) consideration by 
Senate; (11) return from Senate without amendments, or (12) return with amend- 
ments; (13) consideration of Senate amendments; (14) settlement of difference by 
conference committees; (15) enrollment on parchment by the house in which bill 
originated; (16) examination by Committee on Enrolled Bills; (17) signature of 
speaker of the House and president of the Senate; (18) transmission to the president; 
(19) approval and signature of the president, or (20) disapproval and veto by presi- 
dent; (21) action on president’s veto; (22) if passed, filing with secretary of state. 
If the measure originates in the Senate the procedure is similar. ; 

? George B. Galloway: Congress at the Crossroads, p. 150. 
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sional committees. Before transmission of these administrative measures 
to the congressional committees they are routed through the Legislative 
Reference Division of the Bureau of the Budget to ascertain whether they 
conform to the president’s program. George B. Galloway declares that 
“much legislation is tailor made in the departments and sent up to the 
Speaker or the appropriation committee chairman for introduction in the 
House.” ? Many congressional committees regularly refer bills to the de- 
partment affected and report to the House favorably only if the measure 
is acceptable to the department. Congress is also somewhat dependent 
for the initiation of legislation upon the regular and special reports of 
the numerous administrative agencies and their testimony before com- 
mittees. Outstanding in this respect are the General Accounting Office, 
the Federal Trade Commission, the Tariff Commission and the Depart- 
ment of Agriculture. 


Presidential Initiative in Legislation 


The constitutional basis for presidential initiative in legislation is in the 
provision that the president “shall from time to time give to the Congress 
information on the state of the Union and recommend to their considera- 
tion such measures as he shall judge necessary and expedient.” Many 
presidents have given this injunction mere perfunctory observance but 
President Wilson saw in it authority for the role of a prime minister. 
More and more the annual message of the president on the state of the 
Union has come to include a multi-point legislative program for the 
consideration of Congress. Items of this annual message are distributed 
according to subject matter to appropriate House and Senate committees. 
Suitable bills covering the points of the message may have already been 
prepared by the executive departments concerned, ready for introduction 
by chairmen of committees of both houses. Of course the committee 
chairmen are not likely to introduce bills to carry out presidential recom- 
mendations if the majority is not in favor of the president's recommenda- 
tions. This is the case whenever the president and the majority in Congress 
represent opposing political parties or contradictory social philosophies. 
President Lincoln once incurred the wrath of Congress by accompanying a 
message to Congress with an appropriate bill and until comparatively 
recently presidents have been reluctant to venture on such a practice. 
However it has now come to be expected to such an extent that Republican 
Senator Homer Ferguson in 1947 criticized President Truman for making 
a recommendation without accompanying it with an appropriate bill. * 


3 Tbid., p. 6. an . 
4Jn a round table discussion Senator Ferguson said: “If the President wants to tell 


the people that he stands for a certain thing, he ought to come out with his proposal. 
He ought to come to the House and Senate with a message. And he ought to provide 
a bill if that is exactly what he wants.”—“What is your Congress Doing?” University 


of Chicago Round Table No. 483. 
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Interest Groups as Initiators of Legislation 


Many statutes originate as a consequence of the influence of interests 
upon Congress and are shaped through compromises to conform to the 
balance among contending groups. Professor Harvey Walker has observed: 
“It is a commonplace that legislators no longer have time to consult 
individual constituents unless they represent an organized vote, that is a 
conscious group. Pressures by these groups upon the legislature produce 
the resultant forces of legislation.” * Of course Congress is guided by public 
opinion but, as Professor John Dickinson put it: “The task of government, 
and hence of democracy as a form of government, is not to express an 
imaginary popular will, but to effect adjustments among various special 
wills and purposes which at any time are pressing for realization.” ® With 
breath-taking realism the late Justice Oliver Wendell Holmes, a genera- 
tion before he became a member of the Supreme Court of the United 
States, observed: “The more powerful interests must be more or less 
reflected in legislation. . . . if the welfare of the living majority is para- 
mount, it can only be on the ground that the majority have the power in 
their hands. The fact is that legislation in this country as elsewhere is 
empirical. It is necessarily made a means by which a body having the 
power puts burdens disagreeable to them on the shoulders of somebody 
else.” 7 

When one set of interests was predominant the Wagner Labor Rela- 
tions Law of 1935 was enacted providing far-reaching safeguards to the 
collective bargaining practices of labor at the same time that it limited 
management with respect to these practices. A decade later a marked shift 
in the balance of power between management and labor enabled the 
former to induce Congress to enact the Taft-Hartley Law releasing man- 
agement from some restrictions while it distinctly restrained labor. An- 
other example of how active interests can use Congress to shift burdens 
to other shoulders is the competition between dairy and oleomargarine 
interests. Over sixty years ago the dairy interests succeeded, with slight 
opposition, in burdening the infant oleomargarine industry with exacting 
regulations and numerous taxes the most onerous of which was an excise 
tax of ten cents a pound on oleomargarine when colored to resemble 


® Harvey Walker: “Who Writes the Laws.” State Government, Nov., 1939. 

®John Dickinson: “Democratic Realities and Democratic Dogma.” American Po- 
litical Science Review (1930), 24:291. 

7 Oliver Wendell Holmes: “The Gas Stokers’ Strike.” American Law Review (1873), 
7:583—-4. The occasion of Holmes’s commentary was a year’s prison sentence given 
by an English judge to some gas stokers for merely planning to strike. The recently 
enacted statute under which the judge acted was condemned by some English opin- 
ion as class legislation whereupon Holmes observed in the article quoted: “But it is 
no sufficient condemnation of legislation that it favors one class at the expense of 
another; for much if not all legislation does that and none the less when the bona 
fide object is the greatest good to the greatest numbers.” Holmes wrote the unsigned 
article as editor of the American Law Review. 
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butter. The unorganized consumer interest was powerless. But in 1949 it 
found able allies in powerful interests whose products may be utilized in 
the manufacture of oleomargarine—the cotton and peanut planters of the 
South and the soy-bean farmers of the North. Here is a combination that 
may yet shift the burden from oleomargarine according to the principle 
of legislation given by Holmes. Legislation, then, is the resultant of forces 
that play upon Congress, and the congressman’s chief problem as a law 
maker is persistent search for the points of equilibrium among social 
forces. “Laws and decrees,” declared R. M. Maclver, “are not the expres- 
sion of the will of those who issue them. Behind the Senate and the 
Assembly stand the strong interests and pressure groups.” ° 


Other Reasons for the Initiation of Bills 


Trivial reasons may account for the initiation of many bills and indeed 
the “flood of bills” is in some respects illusory. A large portion of the bills 
introduced by congressmen are private measures instead of public bills. 
Moreover many bills are duplicates due to the fact that the House rules, 
in contrast with those of the Senate, do not permit the name of more than 
one member on a bill. For sheer publicity reasons members may intro- 
duce identical copies of the same measures; twenty such bills on tideland 
oil were introduced in the Eightieth Congress. Then there are the numer- 
ous bills introduced upon the request or insistence of constituents and con- 
cerning which the congressman has no intention of doing anything. 


THE WORK OF THE COMMITTEES 


Significance of the Committees 


The importance of the work of the standing committees of the two houses 
is overlooked by those who assume that the action on the floor has very 
much to do with shaping legislation. Whoever looks down from the gallery 
upon the scene of confusion, indifference, and small attendance at an 
ordinary session should be reminded of the fact that laws are taking 
shape in the committee rooms. The speeches delivered on the floor are 
frequently of no great significance and may in fact be delivered to attract 
attention or to impress the constituents of the speaker. Debates do at times 
contribute to the understanding of pending measures and play an impor- 
tant part in legislation, but this is rather exceptional. The paramount 
difficulty is that the House of Representatives is far too large and cum- 
é lation in a collective capacity. Sheer numbers 
if nothing else would compel the prevailing dependence upon standing 
committees for this purpose. Congress then, as popularly conceived, 
scarcely exists; instead the membership is of necessity organized in a 
system of little congresses—that is, standing committees which get legis- 
lation ready for the consideration of the houses. This of course contrasts 
with the parliamentary system in which the initiation, shaping, and re- 
8 R.M. Maclver: The Web of Government. New York, 1947, p. 95. 
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shaping of bills is done by the ministry instead of by committees of 
legislators. 


Reference to Committees 


In the House, the speaker’s clerk takes the bills from the hopper and 
assigns them to the appropriate committees. Usually the reference is easy 
because the nature of the bill indicates clearly what committee ought to 
consider it. If the clerk is in doubt the speaker decides. There are, of 
course, border-line cases where a bill might with equal propriety be 
assigned to any one of several committees. For example, Speaker Champ 
Clark once had to decide which committee was to consider a bill to fix 
the dimensions of an apple barrel. The Committee on Interstate and 
Foreign Commerce claimed jurisdiction because the barrels were used 
in interstate commerce. The Committee on Coinage, Weights, and Meas- 
ures claimed it for obvious reasons. The Agriculture Committee claimed 
it because apples were raised on farms. After considerable controversy 
Speaker Clark assigned it to the Committee on Coinage, Weights, and 
Measures. ® If party advantage can be obtained by referring a bill to one 
instead of another committee the speaker decides accordingly, subject 
to the will of the House which almost invariably sustains him on reference 
of bills. Since the personnel of a particular committee may be set against 
a certain measure its life or death may depend upon the speaker’s power 
over reference. Interest groups through their lobbyists try to get the 
bills they favor referred to friendly committees and the bills they oppose 
referred to committees they consider likely to pigeon-hole such measures. 
When the members of congressional committees are being selected lobby- 
ists are busy trying to influence the choices so that committees will be 
constituted to their advantage. A committee packed with congressmen 
favorable to its policies is a distinct advantage to an interest group. 

In the Senate bills are referred to standing committees in accordance 
with their subject matter but the senator who introduces a bill may indi- 
cate on it the committee to which he desires to have it referred. The 
presiding officer of the Senate decides to what committee the bill is to 
go but, unlike the House the Senate feels perfectly free, on appeal of a 
member from the floor, to take a vote and overrule the presiding officer 
on reference to a committee. For example, in May, 1948, President pro 
tempore of the Senate, Arthur Vandenberg quite logically assigned to the 
Agricultural Committee the bill to repeal the taxes on oleomargarine. 
But this Committee would probably have pigeon-holed the bill, and the 
Senate consequently overruled the President pro tempore and voted the 
reference of the bill to the Finance Committee which was expected to 
report the measure favorably. 

Promptly after reference a bill goes to the printer and as soon as a 
printed copy is received the committee to which the bill has been referred 


© Clarence Cannon: Precedents of the House of Representatives, Washington, D.C., 
vol. VIII, pp. 2121-3. 
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puts it on its calendar, that is, the list of bills referred to it. The bill is 
then available for committee consideration. If it is an important measure 
it may be referred to a sub-committee appointed by the chairman for 
study of that particular bill, and hearings may be held on it. Since the 
reorganization of Congress under the LaFollette-Monroney Act almost all 
legislation is referred to sub-committees at least for initial consideration 
and hearings. Government agencies and private interests (through their 
lobbyists) are constantly at work on committee chairmen, members, and 
staffs urging the consideration of their particular measures. Committee 
members are ordinarily told in advance by the chairman what measures 
will be under consideration at the next committee session. Party leader- 
ship through steering committee or caucus advises committee chairmen 
what bills should be given priority. 


THE COMMITTEE $ SOURCES OF INFORMATION 
Committee Investigations 


As a means of obtaining information, ostensibly for the purpose of per- 
forming its functions, Congress makes wide use of the investigating com- 
mittee. For this purpose a standing committee may be used or more likely 
a sub-committee of it created for a specific investigation. Personnel of the 
executive departments and of other Federal administrative agencies may 
be summoned to appear and answer questions. Officials of private cor- 
porations or any citizen may be subpoenaed and questioned by a com- 
mittee. During the Seventy-eighth Congress, twenty special committees, 
ten in each house, were investigating such subjects as small business, 
air accidents, national defense, postwar policies, silver purchases, cam- 
paign expenditures, gasoline shortages, un-American activities, executive 
agencies, and the Federal Communications Commission. The appropria- 
tions for these committees aggregated over three-quarters of a million dol- 
lars. Sometimes the two houses create a joint committee consisting of 
members of both houses, such, for example, as the Truman-Mead Com- 
mittee which investigated production during World War II and became 
almost a model of its type. Notable also was the joint committee on the 
Reorganization of Congress known as the LaFollette-Monroney Commit- 
tee. It was the intention of the Reorganization Act of 1946 to confine 
investigations to standing committees functioning through sub-commit- 
tees. However, almost immediately after it went into effect, some special 
investigating committees were reconstituted or established. 


The Purposes of Congressional Investigations 


Congressional investigations may be conducted for the purpose of aiding 
the administration particularly when president and Congress are of the 
same party. On the other hand, they may be designed to check the conduct 
of the administration or provide information as a basis for legislation. 
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Public opinion may be enlightened and influenced by the findings of an 
investigation. Investigation is a necessary preliminary to impeachment 
but this device is rarely used. Before judgment is passed upon the qualifica- 
tions or behavior of members of Congress information may be obtained 
through investigation by a committee. 1° Congressional investigation is 
one of the most effective devices for exposing to public scrutiny objection- 
able private activities and organizations. However, Congress is not re- 
strained by rules of evidence required by the courts for the protection 
of witnesses and has consequently been criticized for some of the practices 
of its investigating committees. Grave damage has occasionally been done 
to some persons by the methods of congressional committees. Representa- 
tive George Bender of Ohio proposed a set of rules that would protect 
witnesses by regulating the conduct of investigating committees but 
Congress has taken no action on the matter. 


Investigation for Law-making Purposes 


The most important purpose of investigating committees is obtaining in- 
formation deemed necessary for formulating new legislation or discover- 
ing defects in existing legislation with a view to amending it. For example, 
during the first administration of President Franklin Roosevelt with a 
Congress overwhelmingly of the President’s own party there were fifty- 
one investigations designed to aid the administration in promoting its 
legislative program. Often the investigating committee already possesses 
the information it requires for legislation and uses the hearings to publicize 
an issue concerning public policy, and thereby influence public opinion 
for or against a projected measure. The inquiry into lobbying by utilities 
facilitated passage of the Wheeler-Rayburn Act of 1935 restricting hold- 
ing companies in the field of privately owned public utilities. Revelations 
of the lobbying practices of the utilities induced Congress to reverse its 
earlier stand and include a modified “death sentence” for certain kinds 
of utility holding companies. The Securities Exchange Acts of 1933 and 
1934 were shaped in the light of investigations into stock-exchange 
practices. 1? 


Investigations for Supervising Administration 


Through hearings and investigations Congress obtains information on 
the basis of which it may effectively perform its function of supervising 
administration. This type of investigation becomes especially prominent 
and sometimes more than tinged with a partisan objective when admin- 
istration degenerates as it did in the 1870’s and the 1920's. In such circum- 
stances the constitutional basis for congressional investigation derives not 
from the legislative power of Congress alone but also from its power 


10M. Nelson McGeary: “Congressional Investigation During Franklin D. Roose- 


velt’s First Term.” American Political Science Review (1937), 31:680-694. 
11 Tbid. 
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of the impeachment and trial of officials. Ordinarily, however, the purpose 
of such investigation is to ascertain the conduct of the executive branch; 
the use of the investigatory function then becomes a crude means for 
bridging the gap between legislative and executive powers which, in 
the congressional type of government, are separated, an important point 
of contrast with the parliamentary type of government. Congress scru- 
tinizes, studies, and legislates to improve administrative organization 
and procedures. It can ascertain when the administrator has diverted or 
even reversed the policy established by statute. Thus arbitrary and auto- 
cratic conduct of the administrator can be checked and public griev- 
ances redressed. However, this power can be abused. Sometimes a com- 
mittee investigation seems designed to demonstrate the sovereign power 
of Congress over administrative agencies due to its constitutional right to 
grant, increase, reduce, or withhold appropriations. Some congressmen 
can, through seniority and qualities of leadership, attain those key posi- 
tions that enable them to hold the power of life or death over important 
governmental functions and exercise it through committee investigations. 


Investigations Inform the Public 


Sometimes congressional investigations are useful in informing the public 
on governmental matters that might otherwise be obscure. They may help 
to satisfy to a degree the observation of President Washington: “In pro- 
portion as the structure of government gives force to public opinion it is 
essential that public opinion should be enlightened.” The pressure of public 
opinion aroused by a congressional investigation may compel the resigna- 
tion of a public official as it did in the case of Attorney General Harry M. 
Daugherty in 1924. Thus it may relieve Congress of the necessity of 
resorting to the clumsy device of impeachment with its devastating diver- 
sion of the time of the Senate from its essential legislative function. In 
short the investigating committee is a means of preventing abuse of power 
by a bureaucracy out of touch with the public it is designed to serve. Itis, 
wrote George W. Galloway, “the American method of achieving ministerial 
responsibility without reducing power. It is one of the checks on a system 
of checks and balances. It reflects fairly well the mind of the nation from 
which indirectly it receives power and for which it exercises it.” 


Investigatory Methods of Congress 
obtains information through hearings at which interested per- 
ear voluntarily. Administrative officials 
may be summoned, questioned, and required to produce records, subject 
to the president’s power to prevent divulging of information when he 
deems that contrary to the public interest. Private persons and represen- 


12 George B. Galloway: “The Investigative Function of Congress.” American Po- 
litical Science Review (1929), 23:65. 
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tatives of corporations and organizations may be required to appear and 
answer questions. The courts have sustained Congress in its power to 
compel private persons, under penalty of citation for contempt of Con- 
gress, to answer questions provided the inquiry falls within the prescribed 
scope of the investigating committee’s power as laid down by the resolution 
creating or empowering the committee and within the fields of power 
delegated to Congress by the Constitution. Congress can compel the 
production of papers as well as the answering of questions and in case 
of refusal may punish for contempt of Congress. The punishment may 
consist of fine or imprisonment as in the case of Harry F. Sinclair who 
in 1929 was sentenced to Federal prison for refusing to answer questions 
put to him by the Senate Committee on Public Lands. 


Procedure of a Congressional Committee 


Experience indicates that the well-managed investigating committee will 
plan carefully in advance with the chairman and members working in 
close cooperation with its staff. To this end preliminary meetings prepare 
an agenda for each session defining purposes and planning the contribu- 
tion each witness may make. Failure to develop a systematic procedure 
has led to some notable fiascos and even boomerangs such as that of the 
Senate Committee on War Expenditures which, in 1947, produced the 
rare spectacle of the chief witness maneuvering the Chairman of the 
Committee himself onto the witness stand and practically putting him 
on trial with the consequence that the committee suddenly adjourned for 
an indefinite period. 1’ Sometimes a passion for publicity seems to take 
possession of a committee. With Klieg lights playing upon committeemen 
and witness, and in a clutter of the apparatus of newsreel men, the 
proceedings taken on a theatrical if not a Hollywood appearance. 


Official Reports of Executive Agencies 
Congressional committees depend considerably upon information obtained 
from annual and special reports of administrative agencies. The agencies 
that present their reports in concise, attractive, and non-technical form, 
fortified by visual aids, have an advantage in promoting their views in 
Congress. Sometimes committees assign special investigations to agencies 
such as the General Accounting Office, the Federal Trade Commission, 
and the Tariff Commission which more than most Federal agencies are 
peculiarly agents of Congress. '!! Some executive departments maintain 
a congressional inquiry section for providing information to congressmen 
to aid them in legislating. Notable among these is the Congressional In- 
quiry Section of the Department of Agriculture. Congressmen also find 
useful the United States Information Center under the Bureau of the 


13.On recommendations as to hearings, see Hearings before the Joint Committee 
on Organization of Congress, June 29, 1945, pp. 1019-20. 
'™ George B. Galloway: Congress at the Crossroads, pp. 151, 153. 
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Budget. Its director testified that during 1945 every senator and 890 rep- 
resentatives had used its facilities. 


Information from Private Sources 


Congress has available the findings of such research foundations as the 
Brookings Institution, which has been engaged in conducting examina- 
tions in technical matters, and the Twentieth Century Fund. Civic organi- 
zations like the League of Women Voters and the National Planning 
Association also offer their findings. The president’s commissions such as 
the Committee on Economic Security and the Committee on Adminis- 
trative Management provide Congress with invaluable information and 
conclusions. Learned societies such as the American Political Science 
Association, the American Economic Association, and the National Con- 
ference of Commissioners on Uniform Law can be depended on for 
judgments in their respective fields. Contrary to the popular notion the 
various interest groups through their lobbies often supply Congress with 
information useful in legislation and sometimes promote in their own 
behalf policies in which their private objectives happen to coincide with 
the public interest. “By and large,” wrote former Senator Robert M. La 
Follette, Jr., “lobbying reflects the complexity of our society and govern- 
ment. The bulk of it is a representation of viewpoints and interests which 
should be and are considered in the legislative process.” % Indeed Con- 
gressman Kefauver declared in 1947 that Congress, even after its reforma- 
tion under the Reorganization Act, could not function without the lobbyist. 


The Legislative Reference Service 


The Library of Congress was originally established and still functions 
primarily as a legislative service for Congress. A division of the Library, 
designated the Legislative Reference Service, functions exclusively for 
the legislative branch of the Federal government and provides congress- 
men with information. The Service has assembled special collections of 
reference works, statutes, bills, reports, and documents constituting the 
largest collection of research material of its kind in the world. The Service 
prepares for members digests and compilations and provides special serv- 
ice on specific topics as required. Congressmen have available every facil- 
ity in the way of material for speeches, digests of arguments for and against 
measures, and assistance in organizing committee hearings. Special studies 
are made on problems of public policy. The Legislative Reorganization 
Act of 1946 provided for an expansion of the Legislative Reference Service. 
A staff of eighteen senior specialists, many of whom were outstanding 


university professors, were appointed to the Advance Research Section. 


Also on the staff are many recent college graduates who majored in one 
or another of the social sciences. 1° George Galloway observed the remark- 
15 Robert M. LaFollette, Jr.: “Some Lobbies Are Good.” New York Times Maga- 


zine, May 16, 1948, p. 58. . 
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able fact that some congressmen of considerable length of service had not 
yet learned of the Legislative Reference Service available to them. 


COMMITTEE DELIBERATIONS 
Committee Consideration of Bills 


During the course of a committee’s deliberations a bill may undergo a 
radical transformation through amendment and recasting. The committee 
conducts its discussions behind closed doors where it is said partisanship 
tends to disappear. Secrecy improves the opportunity for compromises, 
and the pressures of the interests are thus markedly reduced. 17 When 
the committee has completed the hearings, its study of reports and in- 
formation from various sources, and has concluded its discussions and 
deliberations it may vote on whether to report the measure to the house. 
This report may be either favorable or unfavorable. Whether the bill is 
reported at all depends on several factors. Sometimes when the measure 
is an important one the force of public opinion may determine the matter 
for a committee by compelling the reporting of the bill. There are, of 
course, congressmen who approach a bill with an open mind but the 
representative process in America requires a congressman to be respon- 
sive to the influence of his constituents usually functioning through organ- 
ized groups. Whether a bill is reported favorably or unfavorably or pigeon- 
holed often depends on the membership of the committee as well as on 
the pressures of the constituencies represented by its members. The back- 
ground of the most influential members and particularly the chairmen are 
often determinants of the fate of a measure. The associations, education, 
social philosophies, and even the prejudices of committee members are 
also important factors. This is why majority party leadership may see to 
it that important measures are routed to committees that will handle them 
in conformity with the party line. Thus the known attitude of the com- 
mittees on an issue rather than the nature of the bill often determines 
to what committee a measure is referred. 


Reporting a Bill 
If it is willing to have the house consider a bill referred to it the com- 
mittee “reports” the measure to the house. It is not easy for the House 
of Representatives to compel a committee to report a bill it is disposed 
to pigeon-hole or merely to delay reporting. In the House of Representa- 
tives, after a committee has had a bill for thirty days, a petition may be 
filed to discharge the committee from further consideration of it but 
this petition requires a minimum of 218 signatures which constitutes a 
bare majority of the members of the House. If the requisite signatures 
are obtained the House may either consider the bill at once or place it 
on the Discharge Calendar. However, the discipline of the House majority 
is usually sufficient to prevent obtaining the 218 signatures. So rare is a 
17 George B. Galloway: Congress at the Crossroads. New York, 1947, p. 180. 
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successful discharge petition that it created a mild sensation when, in 1948, 
the House Committee on Agriculture, after having, as it thought, pigeon- 
holed the bill to repeal the oleomargarine taxes, was by a successful 
petition discharged from further consideration of the bill. The House quite 
promptly passed it but it died in the Senate. In this case growing con- 
sumer sentiment allied with the pressures of the producers of constituent 
elements of oleomargarine broke the discipline of the majority party and 
for a moment upset the practical sovereignty of the committee in deter- 
mining what bills in its field the House may consider. 

In the Senate if a committee fails to report a bill within a reasonable 
time the rules permit any senator to move that the committee be dis- 
charged from further consideration of the bill and if the motion is carried 
the bill is out of the committee’s hands. A senator who reports a bill for 
his committee may at once request unanimous consent for immediate con- 
sideration and if that is granted the bill is usually passed with little or 
no debate which indicates that it is a non-controversial matter. When- 
ever unanimous consent for immediate consideration is not obtained a bill 
goes on one of the Senate calendars. 


THE CALENDARS 
The Sifting of Bills for Consideration 


Gradually each of the two houses of Congress has evolved its own methods 
for sifting from the many bills introduced the relatively few to be con- 
sidered and the still fewer to be passed. The committees reduce drastically 
the volume of potential legislation by reporting to their respective houses 
only a fraction of the bills referred to them. Even that fraction constitutes 
many more measures than will be enacted into statutes. Like most legis- 
latures Congress has a habit of proceeding leisurely until the last few 
weeks of a session when considerable legislation may be jammed through 
with only cursory consideration. The speed and tempo of Congress is 
dependent upon the will of the majority leadership which can break a legis- 
lative jam at any time. Bills are selected for consideration by a house 
through a process that is complicated and effective even if somewhat 
erratic and unpredictable as to definite results. An essential feature of 
the process is the classification of reported bills in several categories or 
lists known as calendars. As soon as a bill has been reported to either 
house its title along with other identifying information is placed at the 
bottom of one or two of its several calendars. A calendar is simply a 
chronological listing of reported bills of a certain classification ostensibly 
subject to consideration by the house. The calendars are printed daily 
and provide members with a brief but indispensable history of every bill 
pending before the house. However, bills are not considered in the order 
in which they appear on the calendars but are taken up for consideration 
by each house according to an elaborate set of practices and rules that are 
a heritage of Congress's long experience in law making. 
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CALENDARS OF THE HOUSE OF REPRESENTATIVES 


The Union Calendar 


This is the calendar of the Committee of the Whole House on the State 
of the Union on which is placed all bills, previously considered and 
reported by committees, for raising revenues, general appropriation bills, 
and bills of a public character directly or indirectly appropriating money 
or property. Normally when these measures are taken from the calendar 
they are considered by the Committee of the Whole House, that is, the 
entire House of Representatives acting as if it were a committee. 


The House Calendar 


The House Calendar consists of all bills of a public character not for 
raising revenue or directly or indirectly appropriating money or property. 


The Private Calendar 


This is a calendar of the Committee of the Whole House when it considers 
bills of a private nature. Half or more of all laws enacted by Congress 
are bills taken from this calendar. The bills on the Private Calendar are not 
only listed chronologically but they are taken up in the order listed. Gen- 
erally, individual representatives are concerned only with their own private 
bills and there are seldom more than fifty representatives present on 
Private Calendar days, which are the first and third Tuesdays of each 
month. To prevent raiding the Treasury by private bills each party ap- 
points an unofficial Objectors Committee of three to five who must read 
every private bill and either remain silent or object when a private bill 
comes to a vote. These Objectors Committees have a practically absolute 
veto on private bills, a power they exercise in conformity with their party 
policy as determined by party leadership. 


The Consent Calendar 


Minor non-controversial bills already placed on either House or Union 
Calendars may be placed also on the Consent Calendar and after three 
legislative days thereon they may be called up on the first and third 
Mondays of each month. But a single objection against consideration of 
the measure on the first call prevents its immediate passage. 


Discharge Calendar 


Whenever a bill, through a petition signed by 218 members of the House, 
has been taken from the jurisdiction of the committee to which it had been 
referred it is placed on the Discharge Calendar where it becomes highly 
privileged for consideration on the second or fourth Mondays of each 
month. 
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THE SENATE CALENDARS 


Senate Calendars 


Unlike the calendars of the House where bills are classified generally 
with respect to the nature of their subject matter the calendars of the 
Senate classify them generaily with respect to the manner in which they 
will be taken up for consideration. For example, “General Orders” con- 
sists of bills and joint resolutions reported by Senate committees or 
ordered placed on calendar when received by the Senate; “Subjects on 
the Table” consists of matters placed there at request for later considera- 
tion; the “Executive Calendar” lists business to be disposed of in executive 
session, which includes treaties and the confirmation of presidential ap- 
pointees. Executive session here signifies a session dealing with matters 
in which the Senate shares power with the executive. 


THE USE OF THE CALENDARS 


Selecting Bills on the Calendars 


Long before a session ends the calendars are so crowded that only a frac- 
tion of the listed bills could possibly be disposed of by taking them up 
in order. Consequently Congress has been compelled to devise various 
ways of selecting for consideration some of the bills listed. For example, 
in the House on the first and third Mondays of each month the Consent 
Calendar is called, the rules may be suspended by a two-thirds vote and 
a bill passed. Fridays are set aside for the Calendar of Private Bills. 
Wednesdays are set aside for the House Calendar. On Calendar Wednes- 
day, set aside for standing committees, the roll of committees is called 
in order to bring up for consideration bills and resolutions not otherwise 
privileged. A committee recognized for this purpose may select one of its 
bills on the calendar and may even consume the entire day on its measures. 
An emergency requiring immediate action or merely formal action may be 
disposed of by a member consulting the speaker and floor leaders in 
advance and moving unanimous consent for its consideration. On certain 
days members of the House are privileged to move suspension of the 
rules in order to consider a bill. 


The Rules Committee of the House 


The most important agency in determining which among the long lists 
of bills on the House calendars will be debated and brought to a vote 
is the Rules Committee. Since there must of necessity be selection from 
crowded calendars the powerful Rules Committee from time to time ac- 
complishes this purpose by bringing in or proposing a special rule alter- 
ing or setting aside a general rule. Its achievements may consist of 
obtaining the passage of “gag rules” limiting debate, prescribing or pre- 
venting amendment to specific measures, preventing certain measures from 
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being considered, facilitating consideration of favored legislation, and the 
introduction of rules advancing certain bills ahead of others on the 
calendars. Since a majority of this Committee consists of outstanding 
majority party leaders, party discipline practically compels prompt adop- 
tion of any of the Rules Committee’s proposals. The refusal of any repre- 
sentative in the House majority party to support the motions made by 
the Rules Committee may lead to loss of party support for his bills or 
even use of the party’s congressional campaign funds to support a rival 
candidate against him at the next party nominating primary. This gives 
the Rules Committee the power to kill practically any pending measure its 
majority marks for the death sentence. Thus the Rules Committee can 
determine the agenda of the House as to important bills to be considered 
and, as an organ of the majority party, it can create a semblance of party 
government. In its crude and erratic way it does reduce to a workable quan- 
tity the volume of bills considered. But so nearly absolute is its power of 
life and death over important legislation that the House of Representa- 
tives has been charged with having abdicated its essential function to 
this little group, whose personal prejudices can constitute an enormous 
force in legislation. Seniority due to long continuous service largely de- 
termines membership of the Rules Committee. This means that safe or 
one-party districts notable for conservatism if not reaction provide the 
representatives who through this committee have almost a power of veto 
over pending legislation. 


DEBATE AND VOTE ON MEASURES 
The Committee of the Whole 


A bill taken from the calendar is debated in that ancient parliamentary 
status known as the Committee of the Whole. This is a condition in which 
either house assumes for the time being that the entire membership 
present constitutes a committee. In the House the speaker does not preside 
over this committee but appoints a chairman. One hundred members 
suffice for a quorum of the Committee of the Whole. Debate during the 
reading of the bill for amendments is sprightly. It is carried on under the 
five-minute rule and may not be terminated by voting the previous ques- 
tion. The minority has opportunity to criticize the bill, section by section, 
as each is taken up. At the close of its deliberations the Committee of 
the Whole “rises,” that is adjourns. When the House has resumed its 
regular status the chairman of the Committee of the Whole reports to 
the speaker of the House the action of the Committee on the measure. 
This report is, of course, merely a recommendation. If the bill is reported 
favorably, whether with or without amendment, the chairman of the 
Committee of the Whole moves its final or third reading and passage. 
Though it is unlikely, the bill may at this stage again be amended, or it 
may be recommitted with instructions to the standing committee that 
handled it, or it may be passed. 
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Methods of Voting 


The commonest of the three methods of voting on a bill, resolution, or 
amendment by the House is by a viva voce or voice vote. However, one- 
fifth of the members on the floor may require a vote by tellers. Two tellers 
are appointed by the speaker and all who favor the measure file between 
them so rapidly that usually the identity of the “pros” and “cons” cannot 
be ascertained by the newspaper men. However, on the occasion of an 
important measure, newspaper men have sometimes, but very rarely, en- 
gaged a specialist who has learned to recognize at sight every represen- 
tative. These he identifies from the gallery one by one as they file between 
the tellers and, to the embarrassment of members who did not care to 
have their stand on the issue known, the result is publicized in the news- 
papers almost as if it had been on a record roll-call. The third method of 
voting is by “yeas” and “nays,” which is required whenever one-fifth of 
a quorum demands it. This is a tedious and archaic system for a body of 
435 members. The clerk first calls a member’s name to which the member 
answers whereupon the clerk calls back again to see that he has heard 
aright in the echoing chamber. Many are absent when the roll is first 
called and the roll-call is repeated to give late arrivals an opportunity 
to vote. When a roll-call is ordered bells ring in corridors, in the congres- 
sional office buildings, committee rooms, and restaurants of the Capitol. 

But members know that they can count on half an hour to go on dictating 
letters, finishing lunch, making telephone calls, or concluding committee 

meetings. There was even the case of a representative who was able to 

rush the nineteen miles from his suburban home in time to beat the 

speaker’s gavel closing a roll-call. It has been estimated that roll-calls in 

1943 aggregated the time of twenty-four legislative days in the House and 

sixteen in the Senate. In a record vote members may arrange what is 

known as “pairing.” This is an agreement between members favoring and 

opposing a bill that, in the case of the absence of a proponent, an opponent 

will also be absent or refrain from voting. Where a two-thirds vote is 

required two proponents have to be paired against an opponent. 18 


The Limitation of Debate 


When the House is not sitting as a Committee of the Whole each speaker 
is limited to one hour except by unanimous consent. This, however, is not 
sufficient to keep debate within tolerable limits and consequently advance 
agreements on allotment of time for debate on a measure are usually made 
between majority and minority leaders. Time limits are sometimes de- 
termined by “special orders” introduced by the Rules Committee. The 

18 The clerk of the House supplies each member with a tally of his votes at the end 
of each session. This tally is so sacrosanct that no other person has access to it with- 
out the consent of the member—not even another member of the House. Anyone 


wishing to get the voting record of a Congressman can get it only by rae. the 
Congressional Record or subscribing to a legislative service which will do the job for 


him. 
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time alloted to debate is related to the importance of measures and the 
amount of controversy over them. Some bills may be given one or two 
days’ time, set in advance, while less important ones may be limited to 
forty, twenty, or even ten minutes of debate, divided equally between 
proponents and opponents. Observers have noted the decline of debate 
over the years. “Fewer and fewer bills have been debated in either house 
long enough to involve three or more pages [in the Congressional Record],” 
according to Floyd M. Riddick. More than nine hundred bills and resolu- 
tions were passed by the House and Senate in the Second Session of the 
Seventy-eighth Congress and only eighty-six in the House and forty-seven 
in the Senate stirred any real discussion. 1° 


Closure of Debate 


At any stage of debate in the House the “previous question” may be 
moved and, if carried, further amendment is impossible. The speaker may 
allow each side twenty minutes more after which a vote is taken. This 
use of the previous question is the closure procedure of the House in end- 
ing debate and bringing the matter to vote. In the Senate, debate is almost 
without limit. Time and again a Senate minority has prevented the enact- 
ment of legislation by prolonged filibustering particularly near an end of a 
session. While a filibuster may be carried on by one senator it is more effec- 
tive when members of a group arrange among themselves to speak in 
relays. The most irrelevant and absurd topic may be introduced at such 
times to prolong the filibuster and wear out the proponents of the bill. 
In 1917 a closure rule was adopted by the Senate. It required, to begin 
with, a petition signed by one-sixth of the Senate membership. If, after 
the expiration of two calendar days following the submission of the peti- 
tion, it was supported by a two-thirds vote in favor of closing debate on 
the pending bill, each Senator who chose to speak thereafter might not 
continue longer than one hour. That the Senate closure was not a very effec- 
tive device is indicated by the fact that closure motions have been voted 
down fourteen times in the last quarter of a century. Three closure at- 
tempts failed in 1946 alone. 2° Closure was successfully used in ending 
Senate debate on the Treaty of Versailles in 1919 and on the question of 
adherence to the World Court in 1926. On March 18, 1949, after a pro- 
longed filibuster against the civil rights program of President Truman, a 
new closure rule was adopted as a so-called “compromise.” It is not to be 
applied to any debate on a change of rules. With that exception the new 
rule permits closure of debate at any point in the Senate proceedings bya 
two-thirds majority vote of the entire Senate. This is generally regarded 

™ George B. Galloway: Congress at the Crossroad, p. 196. 

2° Tt is no simple or casy matter to tell where the dividing line is between debate 
and a filibuster. Representative Kefauver has said: “There is quite a difference be- 
tween full debate and delaying tactics, where it is quite well known how everyone 
is going to vote. No further information is sought or is attempted to be given. That 
is when we have a filibuster. When the members start reading recipes from cook 


books and what-not that is really not democracy.” —"What is Your Congress Doing.” 
University of Chicago Round Table (1947), No. 483, p-. 13. 
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as a weakening of the old rule which required a two-thirds vote of merely 
a quorum of the Senate. 


Legislative Methods of the Senate 

A bill that has passed the House and comes to the Senate or one that has 
originated in the Senate is referred to an appropriate committee. The 
committee may hold hearings, alter, pigeon-hole, or report the bill to the 
Senate with a recommendation for or against it. The senator reporting 
the bill for the committee may ask for unanimous consent for immediate 
consideration. If he is refused the bill goes on the Senate Calendar of 
“General Orders” which consists of all bills and joint resolutions reported 
by Senate committees or ordered placed on the calendar when received 
by the Senate. On Mondays the Senate follows this calendar unless it is 
dispensed with by unanimous consent. On all other days at the close of 
morning business a senator may move to take up any bill on the calendar 
out of its regular order. The final step in the Senate is the vote on passage 
which is usually a viva voce vote, but a yea and nay vote may be re- 
quired by the demand of one-fifth of the senators present, as the Constitu- 
tion provides. 


FINAL STEPS IN LEGISLATION 


The Conference Committee 
Whenever a bill passes the two houses in somewhat different forms and 
neither house is willing to accept the version of the other a joint conference 
committee for that particular bill is appointed by the presiding officers 
of the two houses and assigned the duty of seeking to find a form agree- 
able to both houses. Although the rules specifically require this commit- 
tee to confine its work to the differences between the two versions of the 
bill the conference committee frequently disregards this and introduces 
absolutely new matter. Occasionally it even deletes identical provisions 
found in both House and Senate versions. Thus in effect Congress some- 
times permits a conference committee to usurp its powers of legislation. 
This led the late Senator George W. Norris to denominate the conference 
committee as the third house of Congress and “in very important matters 
of legislation, the most important branch of our legislature... . And for 
practical purposes, in most cases, it is impossible to defeat the legislation 
proposed by this conference committee. Every experienced legislator 
knows that it is the hardest thing in the world to defeat a conference 
report.” 1 The difficulty is that a conference committee’s report may not 
be modified but must be accepted or rejected by both houses without 
amendment and it is seldom rejected. 
The President's Approval or Veto 


When a measure has passed both houses in identical form it must next be 
passed upon by the president. If he decides to veto the measure he returns 


2173 Congressional Record, February 27, 1934, 78:3277. 
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it, with a message stating his objections, to the house in which it originated. 
If both houses pass the measure again and, in this case with two-thirds 
votes, it becomes law without his signature. If either house fails to muster 
the two-thirds vote Congress is said to have sustained the president’s 
veto. If the president keeps a bill for ten days without signing it while 
Congress is in session the bill becomes law without his signature. But 
failure of the president to sign a measure in the ten days following 
adjournment kills the measure absolutely with what has been denominated 
the “pocket veto.” So only such ones of the bills dumped on the president’s 
desk at the end of a session as he chooses to sign become law. 


SPECIAL SENATE FUNCTIONS 
The Treaty-making Power of the Senate 


The Constitution in its provision that the president “shall have power by 
and with the advice and consent of the Senate to make treaties provided 
two-thirds of the Senate present concur” does not clearly direct that the 
president negotiate and the senate ratify treaties. Practical considerations 
however have dictated this long-prevailing division of functions. President 
Washington was to discover that the Senate would not even consider a 
proposed treaty while he was present. Since the creation of the Committee 
on Foreign Affairs by the Senate in 1816 presidents have generally kept 
in touch with the Senate regarding the negotiating of treaties. Secretaries 
of state who are ordinarily responsible for such projects usually take the 
Foreign Affairs Committee into their confidence. John Hay, one of the 
ablest in this office, was continually in touch with the Committee but was 
so frustrated by the requirement of a two-thirds majority for treaty ratifica- 
tion that he once declared the “forefathers in their wisdom had arranged 
it so that kickers could rule.” The Senate is usually represented on treaty- 
making commissions appointed by the president, particularly commissions 
to negotiate peace treaties, and at such general international confer- 
ences as that which formulated the Constitution of the United Nations. 


Senate Procedure on a Proposed Treaty 


When the Senate receives a negotiated treaty from the president it is re- 
ferred to the Committee on Foreign Affairs which scrutinizes it section by 
section. The Committee may ask the president for information on it. 
When the treaty is reported to the Senate the Committee of the Whole 
considers and debates it along with changes or reservations that the Com- 
mittee on Foreign Affairs may have recommended. The Committee of the 
Whole may also propose reservations and reservations may be made even 
by the Senate in regular sessions which are no longer secret as they once 
were when treaties were under consideration. The Senate may sabotage 
a proposed treaty by reservations which compel the president to rene- 
gotiate with the other nation or nations or abandon the project. The Cove- 
nant of the League of Nations in the Treaty of Versailles illustrates this. 
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The Senate refused to ratify the Covenant without reservations and Presi- 
den Wilson, who had collaborated in the negotiating of the treaty in the 
first place, refused to accept the reservations. Evidently a president can- 
not press the Senate into ratification, as President Wilson discovered in 
1919 when he sought to arouse the public in order to influence the Senate 
to accept the League of Nations. 


Criticism of the Method of Making Treaties 


A treaty has no greater legal validity than a statute and indeed a new 
statute may repeal provisions of existing treaties. The Supreme Court 
holds that treaties may repeal prior statutes just as statutes may repeal 
prior treaties, the latest always prevailing. Herein lies one of the argu- 
ments in favor of validating treaties by the same procedure required for 
enacting statutes—a simple majority of a quorum of each house. *? This 
proposal grew out of the difficulty of obtaining the two-thirds majority 
in the case of many a meritorious proposal for an international agree- 
ment. With understandable exaggeration Secretary of State John Hay once 
wrote: “A treaty entering the Senate is like a bull going into the arena; 
no one can say just how or when the final blow will fall—but one thing is 
certain—it will never leave the arena alive.” It is a curious fact that time 
has hallowed the two-thirds majority requirement which originated by the 
mere fortuitious circumstance of a deadlock in the Constitutional Conven- 
tion that required a compromise. It was inserted to satisfy the planting in- 
terests which feared that commercial treaties favorable to the trading in- 
terests at the expense of agrarians might be enacted by plain majorities. 
There is evidently no marked sentiment for change and the Senate is not 
likely to surrender the power given it by the two-thirds majority require- 
ment as long as the proposing of an amendment to make the change re- 
quires a two-thirds vote of both houses of Congress. 


Impeachment 


The Constitution vests in the House of Representatives “the sole power 
of impeachment” which means bringing charges of misconduct against 
“civil officers of the United States.” The Supreme Court has held that this 
does not include members of Congress since they are elsewhere in the 
Constitution forbidden to hold any civil office and consequently cannot 
be civil officers. The House of Representatives starts impeachment pro- 
ceedings by passing resolutions consisting of articles of impeachment 
charging a civil officer with “treason, bribery, or other high crimes and 
misdemeanors.” The House appoints several of its members as a commit- 
tee of “managers” to prosecute the impeached officer in his trial before 


22 While congressional reorganization was under consideration in the 79th Con- 
gress, proposals were made to remove the two-thirds vote in the Senate and sub- 
stitute a simple majority of both houses. It never received serious consideration. The 
House has shared in determining foreign policies in the last few years to a greater 
degree than formerly because of the appropriations necessary to implement many 
of the treaty agreements and policies. 
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the Senate which, according to the Constitution, has “the sole power to 
try all impeachments.” This means that the Senate sits as a court in judg- 
ment upon the officer who has been impeached. When a president of the 
United States is on trial under impeachment the Constitution prescribes 
that the chief justice of the United States shall preside over the Senate 
instead of the vice-president who might seem to have a personal interest 
in seeing the presidential office vacated. During the trial of Andrew John- 
son congressional leaders insisted that the Senate was not a judicial court, 
that the senators were not required to confine themselves to the evidence 
presented but were obligated to respect their constituent’s opinion—in 
short that they were performing a political rather than a judicial func- 
tion. ?5 However, in impeachment trials the Senate has generally followed 
established court procedure, issuing writs, subpoenaing witnesses, ad- 
ministering oaths, enforcing obedience, and punishing for contempt. Full 
opportunity is afforded the accused to be heard either in person or by 
counsel. The vote is taken by yeas and nays on each article of impeach- 
ment. The Senate has sat as a Court of Impeachment only twelve times. 
The most notable of these occasions was the trial of President Andrew 
Johnson which, after continuing three months, failed by a single vote to 
attain the two-thirds majority required for conviction. 


Inadequacy of Impeachment 


Impeachment trial by the Senate is an awkward, time-consuming, and in- 
adequate device. If the House impeaches, the Senate has no choice but 
to sit in judgment upon the accused. It is practically impossible to keep 
senators on the floor during an impeachment trial. When the time comes 
to vote they are unacquainted with the evidence and they hesitate to 
vote for conviction. This makes it difficult to obtain the two-thirds vote 
necessary for conviction. Since most impeachments have been of Federal 
judges, Representative Hatton W. Summers, former Chairman of the 
House Judiciary Committee, has proposed that special courts be created 
consisting of circuit judges designated by the Supreme Court of the United 
States to try all judges of inferior Federal courts accused of misconduct. 
Upon conviction the judge could appeal his case to the Supreme Court 
of the United States. Legislation to this end passed the House in 1937 and 
1941 but the Senate did not approve it. 24 


Resolutions 


Either house of Congress may adopt a plain resolution affecting only that 
house and not submitted to the other house or to the president. This is 
how each house adopts its rules, calls upon other departments for infor- 
mation, disciplines its members, creates investigating committees, or 
merely expresses opinion on public issues. A joint resolution is one passed 
by both houses in the same form and submitted to the president for his 


** See Wilfred E. Binkley: President and Congress, New York, 1947, pp. 141 ff. 
“HIT. R. 1210, 79th Congress, Ist Session. 
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approval or veto. Joint resolutions are confusing because they follow the 
same procedure as statutes and there seems to be little excuse for them. 
The concurrent resolution is passed by both houses and is presumed to be 
a means of expressing facts, principles, and purposes of the two houses, 
such as the creation of a joint investigating committee. But usage has 
taken a strange turn with respect to concurrent resolutions; for a century 
and a quarter they have not been submitted to the president despite the 
unequivocal injunction of the Constitution: “Every order, resolution, or 
vote to which the concurrence of the Senate and House of Representatives 
may be necessary (except on a question of adjournment) shall be pre- 
sented to the President of the United States.” This usage has led to a 
subtle approach to infringement of presidential power. For example, in 
the Reorganization Act of 1939 and in the Lend-Lease Act of 1941, Con- 
gress reserved the right to terminate by concurrent resolution the powers 
granted the president. This, of course, deprived the president of his con- 
stitutional power of veto on repeal of legislation. 


a 


SUPPLEMENTARY READING 


Beard, Charles A.: The Republic. New York, 1943. 

Bentley, A. F.: The Process of Government. Chicago, 1908. 

Burdette, Franklin L.: Filibustering in the Senate. Princeton, 1940. 

Chamberlain, J. P.: Legislative Process: National and State. New York, 1936. 

Crandall, Samuel B.: Treaties, Their Making and Enforcement. Washington, 1916. 

Dimock, M. E.: Congressional Investigating Committees. Johns Hopkins University 
Studies in History and Political Science, Baltimore, 1929, Vol. 57. 

Eberling, E. J.: Congressional Investigations. New York, 1928. 

Fleming, D. F.: The Treaty Veto of the American Senate. New York, 1930. 

Galloway, G. B.: Congress at the Crossroads. New York, 1947. 

Herring, E. P.: Group Representation Before Congress. New York, 1929. 

Legislative Reorganization Act of 1946. Public Law 601, 79th Congress. 

Luce, Robert: Legislative Procedure. Boston, 1922. 

McGeary, M. N.: The Development of Congressional Investigative Power. New York, 
1940. 

Munro, William Bennett: The Invisible Government. New York, 1928. 

Redfield, W. C.: With Congress and Cabinet. Garden City, 1924. 

Smith, T. V.: The Legislative Way of Life. Chicago, 1940. 

Voorhis, Jerry: Confessions of a Congressman. Garden City, New York, 1947. 


PERIODICALS 


Armstrong, W. P.: “The President and Congress: Unsolved Problems of Leadership 
and Powers.” American Bar Association Journal, May, 1947. é 

Beard, Charles A.: “In Defense of Congress.” American Mercury (1942), 53:647-55. 

Cantwell, Frank V.: “Public Opinion and the Legislative Process.” American Po- 
litical Science Review (1946), 40:924—35. 7 } ; 

LaFollette, Robert M. Jr.,: “Some Lobbies are Good.” New York Times Magazine, 
May 16, 1948. ; ; c 

McGeary, M. Nelson: “Congressional Investigations During Franklin D. Roosevelt’s 
First Term.” American Political Science Review (1937), 31:680 ff. 


25 Howard White: “The Concurrent Resolution in Congress.” American Political 
Science Review (1941), 35:886-9. 


CyarrTer xxi: Congress in Action 479 


Macmahon, A. W.: “Congressional Oversight. of Administration: The Power of the 
Purse.” Political Science Quarterly, 55:161-90; 380-414. 

Sapp, C. R.: “Executive Assistance in the Legislative Process.” Public Administration 
Review, Winter, 1946. 

Waldo, C. D. and Pincus, William: “The Statutory Obligations of the President: 
Executive Necessity and Administrative Burden.” Public Administration Review, 
Autumn, 1946. 

White, L. D.: “Congressional Control of the Public Service.” American Political Sci- 
ence Review (1945), 39:1-11. 


(((_480__))) 


CHAPTER XXIV 


THE NATURE OF THE POWERS OF CONGRESS 
a 


Congress, the Chief Organ of the National Government 


cesses of the Revolutionary state legislatures the framers of the 

Constitution made Congress the fundamental organ of the Fed- 
eral government. No one challenged Roger Sherman in the Constitu- 
tional Convention when he spoke of the legislature as “the depository of 
the supreme will of society,” for he was only expressing the prevailing 
opinion on that matter. Colonial developments had given the legislature 
a commanding position in the thirteen colonial governments and, through 
its absolute control of public finance in each colony, had reduced the 
colonial governor to the necessity of begging at its door for needed ap- 
propriations. By 1787 legislatures had come to be regarded as peculiarly 
the people’s own organs. To an extraordinary extent Congress is, conse- 
quently, the master of the major functions of the Federal government. 
The Constitution was by no means self-executing, and few indeed are the 
powers of any branch of the Federal government that are not more or 
less dependent upon preliminary congressional legislation. Congress de- 
termines, authoritatively, what the major public policies will be, creates 
the agencies for their execution, prescribes the manner of their adminis- 
tration, determines the number and qualifications of the personnel to be 
employed and its compensation. The manner of the organization of all 
the Federal courts and the assignment of their jurisdictions, except the 
original jurisdiction of the Supreme Court, are determined by Congress. 
Over all this Congress holds the power of life and death through control 
of the purse since not a dollar in the Federal treasury can be paid out to 
any official “but in consequence of appropriations made by law.” The 
overwhelming bulk of the long list of powers of the president has been 
vested in him by acts of Congress, and without them he would be a much 


D= their fear of a powerful legislature engendered by the ex- 
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less significant official than he is today. Before Congress had begun to 
legislate in 1789 the only Constitutional function that President Washing- 
ton could have performed would have been to “receive ambassadors and 
other public ministers,” address Congress, or negotiate a treaty which 
would, of course, have had no validity without the consent of the Senate. 
Not only is the article on the legislature given first place in the Constitu- 
tion but it constitutes more than half of the entire original document. 


The Concept of a Government of Limited Powers 


The Constitution reveals in its structure evidence that the framers made 
it under the influence of the idea of the social compact with its dogma 
of popular sovereignty. This conceived the people to be the original hold- 
ers of all governmental powers; no government could have legitimate 
power derived from any other source than the people, and only such 
powers as the people chose willingly to delegate to it could be legally 
exercised by any government. Among the causes of the American Revo- 
lution was the resolute refusal of the colonists to accept the dictum of 
English Chief Justice Mansfield that Parliament was limited in power 
only by the physically impossible—that is, it could not, for example, re- 
peal the law of gravitation. Mansfield was but expounding current Eng- 
lish constitutional law, but to the colonists it represented the negation of 
the idea of limited government. State constitutions then as now granted 
power to the state legislature in one general expression and not item by 
item. The Constitution of Ohio, for example, provides: “The Legislative 
power of the state shall be vested in a general assembly consisting of a 
Senate and a House of Representatives.” But state constitutions limit this 
wholesale grant of legislative power by bills of rights and other restrictions 
on the legislature that emphasize the principle of limited government. 


The Federal Constitution’s Limitation of Legislative Powers 


The opening sentence of the body of the Federal Constitution reveals 
the contrast between its method of granting legislative power and the 
method of state constitutions. The Federal Constitution declares: “All 
legislative power herein granted shall be vested in a Congress of the 
United States which shall consist of a Senate and a House of Representa- 
tives.” Significant indeed is the expression “herein granted” designed to 
underscore the limited power of Congress but even this did not suffice to 
allay the fears of the inland agrarians of the 1780's, who would not rest 
assured until they had got adopted the rather sweeping Tenth Amend- 
ment with its proviso: “The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, are reserved to 
the states respectively or to the people.” So far as this reservation is to the 
states it is, of course, a consequence of the distribution of powers ina 
Federal system. However, the Supreme Court has held that the “prin- 
cipal purpose” of the Tenth Amendment “was not the distribution of 
power between the United States and the States, but a reservation to the 
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people of all powers not granted.” 1 The Tenth Amendment, then, stands 
as a monument to the fundamental American constitutional principle of 
limited government—that is, government confined to delegated powers. . 
The difference between the three types of government represented by 
the English Parliament, the Congress, and a state legislature can be 
brought into relief by three pertinent questions. When seeking the limits 
of legislative power the English Member of Parliament might raise the 
question: “Is this legislation or regulation within the bounds of the physi- 
cally possible?” The American congressman might ask: “Has this power 
been delegated to Congress?” The state legislator’s question would be: 
“Has this power been reserved to the states or denied to them by the Fed- 
eral or state constitutions?” 


THE POWERS OF CONGRESS 


Classification of the Powers of Congress 


Congress has many powers, some of which fall under the head of legisla- 
tion, but it has others that, in a system of strictly separated powers, would 
be allocated to judicial or executive branches. Indeed most of a congress- 
man’s time is spent on matters that are not legislative in character, and so 
far as Congress as a whole is concerned the making of laws regulating the 
conduct of persons consumes but a minor fraction of the time it is in ses- 
sion. The powers of Congress can be classified as: (1) lawmaking, (2) 
providing for and supervising administration, (3) investigatory, (4) 
financial, (5) electoral, (6) judicial, (7) constituent, (8) executive, (9) 
self-management, (10) representative. 


Legislative Powers of Congress 


Congress’s fundamental function is legislation. Legislation has been de- 
fined as the “expressly declared will of the sovereign authority. When the 
sovereign authority declares its will in the form of a law, it is said to legis- 
late; and this function of sovereignty is called legislation.” ? The Consti- 
tution assigns this supremely important function to Congress and moreover 
declares that “laws made in pursuance of the Constitution” are a part of 
the Supreme Law of the Land. When it is realized that everyone living 
in the United States and subject to its jurisdiction, from a private person 
to the Chief Executive, the Congress, and the Supreme Court of the United 
States is alike subject to law the paramount importance of Congress 's fun- 
damental function comes into bold relief. The subjects of legislation as- 
signed Congress by Article I, Section 8 of the Constitution include taxation, 
borrowing money, regulating commerce, naturalization, bankruptcy, coin- 
age, standards of weights and measures, punishing counterfeiting and 
offenses against the laws of nations, post-offices, patents and copyrights, 
creating Federal courts, declaring war, creating an army and navy, super- 


1 Kansas v. Colorado, 206 U.S. 90 (1907). 
2 W. Markley: Elements of Law (6th ed.; 1905), chap. II. 
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vising the training of the state militia, and governing the district where 
the Federal capital is located. 


Congressional Police Power 


Congress exercises considerable police power, that is, it legislates so as 
to regulate the conduct of persons in order “to promote the health, safety, 
morals, and general welfare” of the American people. The Constitution 
delegates no police power as such. Yet there is not a feature of the police 
power as defined above that does not fall within the scope of congressional 
authority as a consequence of such specifically delegated powers as taxa- 
tion, regulating commerce, or the postal powers. For example, Congress 
has forbidden the importation of obscene or indecent literature or pic- 
tures, and the use of the mails to defraud. Under its power to regulate 
interstate commerce it has forbidden transportation of lottery tickets, of 
women for immoral purposes, of food and drugs deceptively labelled or 
otherwise failing to comply with statutory requirements, and of diseased 
meats. The commerce power of Congress is used also for quarantine curbs 
against human, livestock, and plant diseases. Various kinds of frauds and 
swindles are outlawed by Congress under this power as well as the denial 
of interstate commerce for the purpose of violating state law. 

The Federal taxing power was used in 1865 to tax to death state bank 
notes. In 1902 the dairy interests persuaded Congress to place a tax of 
ten cents a pound on oleomargarine colored as butter. In 1912 a tax of 
two cents a hundred on matches made by using white phosphorus ended 
that deadly industrial practice. In 1914 the Narcotic Act dealt illegitimate 
traffic in that commodity a blow by requiring a nominal license fee of 
one dollar, later increased to twenty-five dollars. The same year a tax of 
$300 a pound was laid on the sale of opium. In 1934 a tax of $200 was 
placed on the sale or transfer of any machine gun, sawed-off shot gun, or 
gun silencer. 

The postal power affords Congress another basis for the exercise of 
police power. Obscene or indecent writing, pictures, or objects are denied 
postal privilege. Newspapers and periodicals considered seditious have 
at times been banned from the mails under statutory authorization. Per- 
petrators of frauds, swindlers, and dishonest enterprises use the mails 
under peril of severe penalties. A lesser penalty in these cases is the loss 
of the mailing privilege itself. Nor does Congress enact such legislation 
only because the Constitution assigns it the power; almost always it is in 
response to public influence or social pressures. 


Providing for Administration of the Laws 
Congress is the source of all Federal administrative power. Public ad- 
ministration has been defined as “the management of men and materials 
in accomplishing the purposes of the state.” ? Legislation consists mainly 
in determining what these purposes are. Within the constitutional limits 
® Leonard D. White: Public Administration. New York, 1926, p. 2. 
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of its powers Congress decides what functions are to be undertaken. Cer- 
tain fundamental activities are indispensable to the existence of govern- 
ment, for example, public finance, law enforcement, and foreign relations, 
each represented by an executive department. Other functions have been 
added as public opinion, operating usually through social pressures, has 
demanded them. Whenever Congress decides upon a new public function 
it must determine by law the agencies and the organization to be set up 
for seeing to the performance of the function. Here Congress exercises a 
wide discretion; it may establish a department, a bureau, a commission, 
or some other administrative agency as its judgment determines. But 
whatever Congress establishes it has to be manned with a personnel for 
which Congress must provide. Congress must also determine the agency’s 
main rules of procedure and establish them by law. Congress must ap- 
propriate funds for operating and maintaining what it has created to 
execute its purposes. Even then there yet remains the necessity of Con- 
gress determining the means for supervising and controlling its created 
agencies to the end that it may know that the policies established by law 
are carried out as directed. 


Congress as Overseer of Administration 


“Legislative oversight of administration is a familiar and well-grounded 
assumption of responsible government,” writes Arthur W. Macmahon. 
This oversight may be for the purpose of checking dishonesty and waste; 
or guarding against unsympathetic, overzealous, or harsh administrative 
conduct; or keeping the administrator acutely aware of the purpose of his 
agency by applying the layman’s attitude of the legislator to the routines 
of the technician. Here Congress plays its part as the board of directors 
of the governmental corporation. This it may do through the amendment 
of statutes thereby correcting evident defects. A special House commit- 
tee may investigate the extent to which administrative orders are incon- 
sistent with statutes or just arbitrary. It is, however, through the power 
of the purse that Congress chiefly functions in this field, and the commit- 
tees on appropriations have been identified as the outstanding instrument 


of congressional oversight of administration. * 


The Investigatory Function of Congress 


Nearly three hundred congressional investigations have been conducted 
since the first special congressional committee in Washington’s admin- 
istration investigated the defeat of General Arthur St. Clair by the Indians 
in 1791. In the course of these investigations Congress may compel wit- 
nesses to attend and testify; it may demand the production of papers and 


4 Arthur W. Macmahon: “Congressional Oversight of Administration: The Power 
of the Purse.” Political Science Quarterly (1943), 57:161-90; 380-414; Leonard D. 
White: “Congressional Control of the Public Service.” American Political Science Re- 


view (1945), 39:1-11. 
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information; and it may punish for contempt in case of refusal to comply 
with its directions for such purposes. These powers have been sustained 
by the Supreme Court of the United States in half a hundred cases. Con- 
cerning these powers Chief Justice White, speaking for the Court, said: 
“From the power to legislate given by the Constitution to Congress there 
was to be implied the right to preserve itself, that is to deal by way of 
contempt with direct obstruction to legislative duties . . . which include 
contumacy in refusing to obey orders, to produce documents or give tes- 
timony which there was a right to compel.” * Thus the investigating func- 
tion is in the first place a means of gathering information on which to base 
legislation. In the second place it is a device by which Congress may 
watch, study, correct, and improve administration. It can thereby detect 
whether a policy established by Congress has been reversed without its 
sanction or knowledge. Finally the public can be informed by the con- 
gressional committee’s turning the searchlight on a particular govern- 
mental activity. ° 


Financial Function of Congress 


The sovereignty of Congress in the field of Federal finance is specified in 
the constitutional provision: “No money shall be drawn from the Treas- 
ury but in consequence of appropriation made by law.” The Constitution 
also provides that all bills for raising revenue shall originate in the House 
of Representatives, to which usage has added the initiating of appropria- 
tion bills. In practice the Senate functions as a court of appeals in finan- 
cial legislation often mending defects of such measures sent over from 
the House. 


The Electoral Function of Congress 


When the presidential electors have cast their ballots in their respective 
states the Constitution provides that “they shall make distinct lists of all 
persons voted for as President and of all persons voted for as Vice-Presi- 
dent, and of the number of votes for each; which lists they shall sign and 
certify and transmit sealed to the seat of government of the United States, 
directed to the President of the Senate; the President of the Senate shall, in 
the presence of the Senate and House of Representatives, open all the 
certificates and the votes shall then be counted.” This fails to locate pre- 
cisely the authority for determining a question such as arose in 1876 when 
several states sent two conflicting certificates each claiming to be the offi- 
cial electoral vote of the state. After a prolonged and inconclusive con- 
troversy Congress created and delegated to an electoral commission of 
fifteen members the duty of determining which certificates were valid. 
What the majority of the commission did in the case of every disputed 
5 243 U.S. 577 (1917). 


® Marshall E. Dimock: Congressional Investigating Committees, Johns Hopkins 
Studies in History and Political Science, XLVII (Baltimore, 1929), pp. 1-182. 
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vote was to accept the certificate authenticated by the state official au- 
thorized by state law to perform that function. To prevent another such 
dispute Congress in 1887 enacted into law the principle followed by the 
electoral commission. 

Whenever the Electoral College fails to elect a president through the 
lack of a majority for any candidate, the Constitution provides that the 
election of the president shall be by the House of Representatives with 
each state casting one vote. Thomas Jefferson was elected by the House of 
Representatives in 1801 and John Quincy Adams in 1825. If no candidate 
for vice-president receives a majority in the Electoral College the Con- 
stitution designates the Senate to elect that officer, which it did in 1837 
by choosing Richard M. Johnson. The Constitution also vests in Congress 
the very important power of determining who is to fill the office of presi- 
dent when it becomes vacant and there is no vice-president. In exercising 
this power Congress enacted Presidential Succession Laws in 1792, 1886, 
and 1947. 


Judicial Powers of Congress 


The well-established power of Congress to subpoena witnesses before 
committees conducting investigations, and to punish intransigent wit- 
nesses for contempt are unquestionably judicial powers but the courts 
have made it clear that these are constitutional powers of Congress only 
when used to carry out a function of Congress. Congress is performing 
a judicial function when it determines the qualification of its members. 
Deciding which of contesting claimants in a disputed election is to be 
seated partakes of the nature of a judicial function; so also does deciding 
on the expulsion of or otherwise penalizing its members. Outstanding 
among the judicial functions of Congress is the power of the House of 
Representatives to impeach officers of the United States and of the Senate 
to sit as a court in such cases. 


Congress's Part in Amending the Constitution 


The Constitution assigns Congress the power of proposing amendments 
to the Constitution by a two-thirds vote of both houses. This method has 
been used for initiating every amendment to the Constitution thus far 
proposed despite the alternate method of proposing amendments by a 
convention to be called by Congress upon application by the legislatures 
of two-thirds of the states. That the president’s signature is not required 
on resolutions of the two houses in proposing amendments was decided in 
1798 by the Supreme Court when it held that the Eleventh Amendment 
was validly proposed though the resolution had not been presented to the 
president. * In proposing the Eighteenth Amendment, Congress prescribed 
a time limit of seven years for its ratification. The Supreme Court held 


7 Hollingsworth v. Virginia, 8, Dallas 378 (1798). 
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that Congress had not exceeded its power in providing that the amend- 
ment would be inoperative unless ratified in seven years. ® 


Executive Powers 


The thought and practice of modern nations classify as executive powers 
the management of a nation’s foreign relations and the appointment of 
higher officers. The Senate shares with the president the exercise of both 
these powers. The Constitution provides that “the President shall have the 
power, by and with the advice and consent of the Senate to make treaties, 
provided that two-thirds of the Senators present concur; and he shall nom- 
inate and, by and with the advice and consent of the Senate, shall appoint,” 
all but “inferior” Federal Officers. The Senate has enormously fortified its 
executive power of confirming nominees through the usage known as 
“senatorial courtesy.” Through this practice senators compel the president 
to consult in advance the senators of his party from the state in which the 
Federal office to be filled is located. Thereby individual senators may exer- 
cise an absolute veto on the president’s choice of an appointee, 


Power of Self-Management 


No external authority has any control over the internal management of the 
two houses of Congress. Rules of proceeding, largely inherited from the 
early state legislatures, are determined by each house with freedom in such 
determination limited only by specific provisions of the Constitution. Each 
house has its own police headed by its sergeant-at-arms. The power to 
punish its members for disorderly conduct may extend to imprisonment.® 
The right to expel members extends to all offenses which, in the judgment 
of the Senate or House, are inconsistent with the trust and duty of a 
member. 1° 


The Power of Representation 


Whatever the framers of the Constitution may have had in mind, congress- 
men are in truth representatives of their constituents serving as quasi-am- 
bassadors of their states and districts. The unwritten constitution, in this 
case usage, has supplemented the one framed at Philadelphia, and has de- 
termined the functions of representatives and senators in accordance with 
deep-rooted American traditions. They become the “bell boys” of their con- 
stituents, providing for them a liaison with the administrator in depart- 
ment, bureau, or other agency. 


Mandatory Powers 
Certain powers of Congress are so expressed in the Constitution as to imply 
that Congress has no choice but to exercise them and they have conse- 


8 Dillon v. Gloss, 256 U.S. 368, 371, 374 (1921). 
° Kilbourn v. Thompson, 103 U.S. 168, 189 (1881). 
1° In re Chapman, 166 U.S. 661, 669 (1897). 
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quently been designated “mandatory powers.” For example, there is the 
requirement that “representatives shall be apportioned among the several 
states .. . according to their respective number” to be determined by a de- 
cennial census. Congress has always heeded the “shall” with respect to 
taking the census but it disregarded the injunction to reapportion repre- 
sentatives following the census of 1920. If the legislatures of two-thirds of 
the states make application for the calling of a convention in order to pro- 
pose amendments to the Constitution it would be mandatory upon Con- 
gress to issue the call. There are no sanctions either executive or judicial to 
compel Congress to exercise a mandatory constitutional direction if it 
chooses to ignore it. In such a case only public pressure could compel Con- 
gress to perform its obligation. 


Discretionary Powers 


Nearly all the powers of Congress are discretionary. There is no implied 
obligation that Congress must exercise these powers. Congress, for ex- 
ample, had the power to regulate interstate commerce for a century before 
it decided to exercise it in enacting a general statute, the Interstate Com- 
merce Act of 1887. Congress has the power to pass uniform bankruptcy 
laws. It first exercised this power by passing a bankruptcy law in 1800 
which it repealed in 1803; it passed a second bankruptcy law in 1841 and 
repealed it in 1843; a third such act was passed in 1867 and repealed in 
1878; in 1898 Congress enacted the present bankruptcy law. This is cer- 
tainly the exercise of discretion in using a congressional power. It is, by and 
large, the pressures that impinge upon Congress that determine how it 
uses its discretion. 


INTERPRETATION OF THE POWERS OF CONGRESS 


Loose Construction of Congressional Powers 


The final clause of the list of eighteen in Article I, Section 10 of the Con- 
stitution, delegating the powers of Congress, authorizes it “to make all laws 
which shall be necessary and proper for carrying into execution the fore- 
going powers, and all other powers vested by this Constitution in the gov- 
ernment of the United States, or in any department or office thereof.” Here 
not delegate new substantive power to Congress 
but instead amplifies all the specified powers of Congress even those that 
are non-legislative. The principle of loose construction of the Constitution 
is derived from this clause. When in 1791 Congress confronted President 
Washington with a bill to charter the Bank of the United States, he was 
undecided whether to sign it. He therefore sought the opinions of his de- 
partment heads, “in writing” as the Constitution directs. Jefferson, in his 
opinion, pointed out that no power to charter a bank had been specifically 
delegated to Congress and it was “not necessary” because the powers of 
Congress “can be carried into execution without a bank.” This was “strict 


is a provision that does 
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construction” of the Constitution but the validity of Jefferson’s reasoning 
was denied by Hamilton in the opinion he gave Washington. Hamilton 
argued that “to be necessary is to be incidental, and may be denominated 
the natural means of executing a power,” and furthermore, “adherence to 
the letter of its [Congress’s] powers could at once arrest the motions of the 
government.” Nearly a generation later Chief Justice Marshall in the first 
judicial determination of the constitutionality of the Bank of the United 
States took a passage from Hamilton’s opinion and paraphrased it in the 
limpid English that stands to this day as the classic statement of the prin- 
ciple of loose construction of the Constitution. “Let the end be legitimate,” 
said Marshall speaking for the Court, “let it be within the scope of the 
Constitution, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited but consist with the spirit 
and letter of the Constitution, are constitutional.” Jefferson as president 
discovered in 1803 that the strict construction he had expounded a dozen 
years earlier proved to be impracticable when he was confronted with the 
necessity of purchasing the Louisiana territory as a precaution for the de- 
fense of the United States. Moreover, an able American scholar concluded 
that the Embargo Act of Jefferson’s administration “carried national au- 
thority to logical extremities to which the Federalists would not have dared 
to go. The Enforcement act, passed to sustain the Embargo, was a greater 
interference with the ordinary privileges of citizens than would have been 
necessary in the exercise of war powers.” !* In the main, strict construction 
has been a slogan of the opposition party, the “outs.” It is today little more 
than a relic in the museum of constitutional history. 


Congress Authorized to Provide for Execution of All Federal 
Powers 


The “necessary and proper” clause also authorizes Congress to make all 
laws that are necessary and proper for carrying into execution all the other 
or non-legislative functions “vested in the government of the United States 
or in any department or office thereof.” This refers to the executive and 
judicial branches of the government and is the source of the enormous 
power Congress possesses over these other great branches. The “necessary 
and proper” clause authorizes Congress to enact the legislation required 
to create the inferior courts and absolutely determine all their jurisdiction 
and to decide how much appellate jurisdiction is to be left to the Supreme 
Court. Every part of the gigantic administrative machine constituting the 
executive branch of the government is a consequence of legislation based 
on the “necessary and proper” clause. The clause also authorizes Congress 
to legislate in the fields of admiralty and maritime jurisdictions. It is the 
basis of Congress’s power to enact legislation to carry into effect the pro- 
™ McCulloch v. Maryland, 4 Wheaton 316 (1819). 


'? Henry James Ford: The Rise and Growth of American Politics. New York, 1898, 
pp. 131-2. 
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visions of treaties, as illustrated by the statute implementing the Migratory 
Bird Treaty and upheld by the Supreme Court in Missouri v. Holland. 18 
Congress has no delegated statutory power to regulate killing of migratory 
birds but accomplished that purpose by treaty. Congress has also been 
granted the “power to enforce by appropriate legislation” the provisions of 
the Thirteenth, Fourteenth, Fifteenth, Sixteenth, and Nineteenth Amend- 
ments. This authorization is contained in the amendments themselves. 


Resulting Powers 


A resulting power is not traceable to one specific delegation of power in the 
Constitution but is interpreted to be resultant from several or all of the 
delegated powers. In his opinion on the constitutionality of chartering the 
Bank of the United States, Hamilton reasoned that “there is another class 
of powers which may be properly denominated resulting powers.” 14 These 
he thought might “result from the whole mass of powers of government, 
and from the nature of political society.” Joseph Story accepted this in- 
terpretation and expounded it further including thereby the power to sue, 
to make contracts, to condemn land by eminent domain, and to punish cer- 
tain crimes. This pattern of exposition was adopted by the Supreme Court 
in the Legal Tender Cases and so given the added weight of judicial au- 
thority. Justice Strong, speaking for the Court, observed: “It is not indis- 
pensable to the existence of any power claimed for the federal government 
that it can be found specified in the words of the Constitution or clearly 
and directly traceable to some one of the specified powers. Its existence 
may be deduced fairly from more than one of the substantive powers ex- 
pressly defined, or from all combined. It is allowable to group together any 
number of them and infer from them all that the power claimed had been 
conferred.” 15 
Does Congress Possess Inherent Powers? 


There are powers presumed to be “inherent in sovereignty” which are au- 
thoritatively recognized as belonging to the Federal government such as 
power to acquire and govern territories, to exclude aliens, and to carry on 
war. Justice Oliver Wendell Holmes, speaking for the Court, and quoting 
from an earlier opinion, said: “It is not lightly to be assumed that in matters 
a power which must belong to and reside in 
t to be found.” 1° The Supreme Court, how- 
ever, did not accept the doctrine proclaimed by President Theodore Roose- 
velt in an address delivered at Harrisburg, Pennsylvania in 1905 in which 
he argued that an “inherent power [rests] in the nation outside the enu- 
merated powers conferred upon it by the Constitution, in all cases where 


requiring national action, 
every civilized government is no} 


13 952, U.S. 416 (1920). 

14 Alexander Hamilton: Works (Henry Cabot Lodge, ed.) (1851), vol. IV, pp. 
104-7. 9 vols. New York, 1885. 
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the subject involved was beyond the power of the several states.” 7 When, 
in the following year, Roosevelt’s Attorney General sought to intervene in 
a case between two states on the ground that, since a reclamation project 
overlapped the jurisdictions of the two states, it automatically fell within 
the sphere of the Federal authority, the Supreme Court denied the claim 
of Federal jurisdiction. !* The concept of so-called “inherent powers” is 
better understood as merely another expression for “resulting powers,” 
that is powers derived from several or even all of the powers delegated. 
The principle then still stands that Congress has no power not traceable to 
the specifically delegated powers or derived by implication from them. 


IMPLIED LIMITATIONS UPON THE POWERS OF CONGRESS 
«Congress May Not Re-delegate Its Powers 


The powers delegated by the Constitution to Congress may not be re- 
delegated by Congress to any other agency, person, or persons. The prin- 
ciple on which this interpretation is based can be found nowhere in the 
Constitution. It is a principle of common law and as applied here signifies 
that the agency which the sovereign, the people, has designated to exercise 
a power may not shift that power elsewhere. For example, the National Re- 
covery Act in 1933 authorized representatives of an industry acting in co- 
operation with government officials to draw up codes of fair competition 
which when signed by the president were to have the force of law. The 
astonishing feature of all this was that neither the president nor the gov- 
ernmental officials legislated, that is made the codes; they were made by 
private citizens. Justice Cardozo condemned the act as “delegation run 
riot.” In unmistakable language the Supreme Court declared: “Congress 
cannot delegate legislative power to the President to exercise an unfettered 
discretion to make whatever laws he thinks may be needed for the rehabili- 
tation and expansion of trade and industry.” !° In another case involving the 
National Recovery Act the Supreme Court declared that “the delegation is 
plainly void because the power sought to be delegated is legislative power 
yet nowhere in the statute has Congress declared or indicated any policy or 
standard to guide or limit the President when acting under such dele- 
gation.” °° 


What Congress May Delegate 


It is a recognized principle of constitutional law that Congress may de- 
termine a public policy within the scope of its delegated powers and then 
create an agency to administer the policy according to a formula or stand- 


17 Theodore Roosevelt, Presidential Addresses, Homeward Bound Edition, 8 vols. 
New York, 1911, vol. V, p. 754. 

18 Kansas v. Colorado, 206 U.S. 46 (1907). 

19 Schechter v. United States, 295 U.S. 495 (1935). 
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ard prescribed in the statute creating it. Thus Congress has established the 
Interstate Commerce Commission and vested in it the power, among other 
things, to determine rates for common carriers engaged in interstate com- 
merce but the rates must be so calculated as to yield a “fair return” to the 
carrier on the “value” of his property. The Federal Trade Commission is 
authorized by statute to “prevent persons, partnerships, or corporations, 
except banks, and common carriers . . . from using unfair methods of com- 
petition in commerce and unfair or deceptive acts or practices in com- 
merce.” The unfair methods are specifically described by statutes. The 
prescription of these formulas by which the agencies administer the stat- 
utes saves Congress from unconstitutional delegation of legislative power. 


Congress's Powers Limited to its Own Functions 


Congress may not constitutionally exercise executive and judicial functions 
except in so far as they are delegated to it. Nevertheless Congress does as- 
sume these functions, not brazenly but in border-line cases. Strict applica- 
tion of the principle of separated powers is, indeed, impossible because the 
terms “legislative,” “executive,” and “judicial” are incapable of precise defi- 
nition. The judgment of a court as to whether a particular act of govern- 
ment falls within one or another of these three fields may be merely a 
subjective opinion or even a prejudice of the judge called upon to decide 
the matter. The necessary function of the courts in these questions of con- 
gressional jurisdiction is illustrated by the case of District Attorney Kil- 
bourn who made derogatory remarks about a congressional committee and 
refused to respond to a subpoena to appear before it. The Supreme Court 
held that the power of inquiry of a house was limited to the subjects over 
which it “had jurisdiction.” Congress might have proceeded against Kil- 
bourn by way of its unquestionable power of impeachment but in its com- 
mittee investigation of him it was usurping a purely judicial function. ** 
When, however, in 1924 the Senate was investigating the Department of 
Justice and its head, Attorney General Harry M. Daugherty, the Supreme 
Court sustained the Senate in its subpoena of the Attorney General’s 
brother because the object of the Senate “in ordering the investigation was 
to aid in legislating.” ** In Myers v. United States the Supreme Court de- 
cided in 1926 that the Tenure of Office Acts passed in the 1860’s and re- 
nate for the president’s dismissal of executive 


quiring consent of the Se ° 
stitutional as congressional interference with an 


appointees had been uncon 
exclusively executive power. 


Congress May Not Impose Inappropriate Functions on Other 
Departments 


statute sometimes assigned to the executive and to the 


Congress has by 
hat the Supreme Court has held not to be their con- 


judicial departments w 


21 Kilbourn v. Thompson, 103 U.S. 168 (1881). 
22 McGrain v. Daugherty, 272 U.S. 135 (1927). 
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stitutional functions. During the presidency of Washington, Congress as- 
signed the circuit courts the duty of examining applications for pensions. 
This led to the statement of Chief Justice Jay and Associate Justice Cush- 
ing that neither the legislative nor executive branch may impose upon the 
courts any but judicial duties. It is believed that Congress may not deny 
the Supreme Court power to decide whether legislation is unconstitutional 
except by an extraordinary majority although the Court might voluntarily 
adopt such a regulation. In 1864 Chief Justice Taney rejected a statutory 
assignment to the Supreme Court of Appeals from judgments of a court of 
claims. Since payment of the claims would be dependent upon subsequent 
recommendations of the secretary of the Treasury and on an appropriation 
by Congress Taney concluded that the Supreme Court’s action would be 
mere recommendation instead of the final judicial determinations which 
the Constitution assigns to the Court. — 


Restrictions on Congress Due to the Nature of the Federal System 


There are implied restrictions on Congress based on the principle of Con- 
stitutional interpretation that neither the Federal nor state governments 
may exercise their powers in such a manner as to obstruct the operation of 
the other. For example, Congress may not lay a tax that burdens the in- 
strumentalities of state government or do anything that would cripple 
state and local governments in the performance of their essential functions. 
Congress may not exercise its delegated powers in a way to prevent a state’s 
exercise of its police powers, that is the protections of the health, morals, 
good order, education, and general welfare of the people within the state. 
Until recently the Supreme Court held that Congress could not use any of 
its delegated powers in a manner that invaded the reserved powers of the 
states. But this principle that the reserved powers or undelegated powers 
of the states constitute a check on the powers of Congress has been aban- 
doned. The Supreme Court’s approval of the National Labor Relations Act 
with its Federal regulation of intra-state manufacturing indicated that it 
has ceased to use the state’s reserved powers to limit Congress’s use of its 
delegated powers. Thus the old assumption that the regulation of intra- 
state commerce is a reserved power of the states and consequently immune 
to Federal regulation is now an obsolete constitutional interpretation. “Al- 
though activities may be intrastate in character when separately con- 
sidered, if they have such a close and substantial relation to interstate 
commerce that their control is essential or appropriate to protect that com- 
merce from burdens and obstructions, Congress cannot be denied the 
power to exercise that control.” 28 


Congress Free from Executive or Judicial Interference 


The other two great branches of the Federal government have never mani- 
fested a tendency to interfere with Congress. The charge of dictator has 


23.N.L.R.B. v. Jones and Laughlin Steel Corporation, 301 U.S. 1. 
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been freely hurled at presidents by partisan opponents since the adminis- 
tration of Andrew Jackson and not even the mild mannered Harding com- 
pletely escaped the accusations. *4 Such charges ignore the patent fact that 
most of the specific powers of the president are the results of congressional 
legislation and what has been enacted can be repealed as President Truman 
and his predecessors well know. Presidents who have seemed to dominate 
Congress have only been the media through whom public pressures were 
brought to bear upon Congress. Arbitrary executive usurpations of the 
powers of Congress or interference with its legislative functions are no part 
of American history. Nor has the judiciary, inherently the weakest branch 
of the government, ever made the slightest gesture of pressure on Congress. 
In deciding that an act of Congress is unconstitutional the courts are only 
performing a long-established judicial function but even this is done only 
when a legal action in its normal course confronts the court with the ques- 
tion. No matter how flagrantly unconstitutional the judiciary might con- 
sider a pending measure before Congress, judges would scrupulously 
refrain from attempting openly to influence the course of legislation. No 

mandamus would ever issue from the Supreme Court directing Congress 

to perform a “mandatory” function such as the decennial reapportionment 

of representatives in Congress among the states. Time and again the Su- 

preme Court has refused to take cognizance of controversies which it in- 

terpreted as political issues and as such to be determined by the political 

branches of the government, that is Congress and the executive. It must 

never be forgotten that both the executive and the judiciary are at the dis- 

advantage of being subordinated by the fact that the Congress through the 

sovereign power of legislation and appropriation can recast the organiza- 

tion of both the other branches of the Federal government. 

24 See Wilfred E. Binkley: President and Congress (New York, 1945), p. 218. 
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CHAPTER XXV 


THE FEDERAL JUDICIARY 
cg 


The Background of the Federal Judiciary 


substantial piece of work was done by the framers of the Constitu- 

tion than the provision for this branch. Nor need it be assumed 
that the idea was a collective flash of creative intuition. Without in the least 
detracting from the credit due the framers it must be said that the judiciary 
represents the culmination of the adjustments of clashing interests that 
generations of Americans had already experienced, first as colonists, then 
as citizens of the thirteen sovereign states and as citizens of the United States 
under the Articles of Confederation. The chain of pertinent events that 
preceded the creation of the Supreme Court of the United States was a 
succession of boundary disputes settled in colonial times by the British 
crown. During the Revolutionary War the Continental Congress wrestled 
with these boundary controversies until the Articles of Confederation pro- 
vided a special Court of Appeals for settling them. The successor to this 
Court, with vastly broader powers, lives today in the Supreme Court of the 
United States. Thus again were the competent framers of the Constitution 
the efficient media through whom historic forces fulfilled their appropriate 
purposes. 


T= Federal judiciary is a distinctly American institution. No more 


The Necessary Scope of Federal Judicial Powers 


The need for an umpire in the dual system of a federation is by no means 
confined to boundary disputes. There are the inevitable controversies be- 
tween state and national power as distributed by a written Federal consti- 
tution, and the resolving of these controversies is necessarily a judicial 
function. Far more important is the fact that, since the Federal government 
prescribed by the Constitution acts directly on individuals, it predicates a 
system of Federal statutes and, as a consequence, cases to be adjudicated. 
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While it could have been arranged that state courts exclusively attend to 
this function in the first instance, the reducing of the various judgments of 
the courts of the several states to a uniform interpretation would require at 
least a central Supreme Court. Then there would be questions about the 
disposition of Federal property and there would be inevitable controversies 
between citizens of different states involving state laws that only a Federal 
judiciary, presumably impartial, could appropriately handle. Nor could 
state courts adjudicate with propriety the rights of foreigners. These are 
based on international law, that is the “law of nations” as the Constitution 
puts it, which consists of the regulations laid down by treaties and the in- 
ternational practices established by custom and precedent as revealed in 
cases adjudicated, and which requires national courts. Likewise inappro- 
priate for state courts would be admiralty and maritime jurisdiction in- 
volving maritime contracts, collisions and damages by American vessels on 
the high seas or on navigable lakes and rivers, and by foreign vessels which 
later enter American ports. 


THE CONSTITUTION’S PROVISIONS FOR A JUDICIARY 


Congress's Authority to Organize the Federal Courts 


To meet the need of a Federal judiciary the Constitution provided: “The 
judicial power of the United States shall be vested in one Supreme Court 
and such inferior courts as Congress may from time to time ordain and es- 
tablish.” The jurisdiction of these courts was to “extend to all cases in law 
and equity, arising under this Constitution, the laws of the United States, 
and treaties made, or which shall be made under their authority; to all cases 
affecting ambassadors, or public ministers and consuls; to all cases of ad- 
miralty and maritime jurisdiction; to controversies to which the United 
States shall be a party; to controversies between two or more states; be- 
tween a state and citizens of the same state claiming land under grants of 
different states, and between a state, or the citizens thereof, and foreign 
states, citizens, or subjects.” Since the Constitution merely authorized Con- 
gress to organize the courts legislation for that purpose was promptly pro- 
vided in the Judiciary Act of 1789. This first of the judiciary acts established 
a Supreme Court consisting of a chief justice and five associate justices. 
This Judiciary Act then mapped out the United States in thirteen districts 
each constituting the jurisdiction of a district court presided over by a dis- 
trict judge. This was to be a court of first instance or the starting point of 
the Federal cases mentioned above except those few cases over which the 
Constitution had given the Supreme Court exclusive original jurisdiction. 
Eastern,! Middle, and Southern circuits were established in 1789, each 
with a court consisting of one district judge and two members of the Su- 
preme Court; consequently there were no circuit judges as such. The circuit 
courts were to sit on appeals from the district courts. At the same time 
they also had original jurisdiction concurrent with the district courts. So 
1 New York and the New England states. 
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far as the Constitution is concerned Congress might have refrained from 
establishing Federal courts inferior to the Supreme Court and designated 
the state courts alone for that purpose. Because of state jealousy of the new 
Federal government many members of Congress in 1789 considered in- 
ferior Federal courts not only unnecessary but a positive menace to state 
power and prestige. They would have vested all original jurisdiction of 
Federal cases in state courts and provided for appeals of decisions to the 
Supreme Court of the United States when required in order to protect 
Federal interests. However, the nationalist influence in Congress was 
strong enough to get established separate inferior courts at the price of re- 
ducing their original jurisdiction to a minimum and leaving the rest of it 
to the state courts even in Federal cases. 


The Limited Original Jurisdiction of the Supreme Court 


The Constitution provides that the Supreme Court shall have original jur- 
isdiction in “all cases affecting ambassadors, other public ministers, and 
consuls, and those in which the state shall be a party.” Assuming that this 
was not intended to be an exclusive list, Congress, in the Judiciary Act of 
1789, authorized the Supreme Court to issue “writs of mandamus . . . to any 
courts appointed, or persons holding office, under the authority of the 
United States.” A writ of mandamus is a court order directing an officer 
under penalty to perform a purely ministerial or discretionary duty. We 
shall see that this provision was held to be unconstitutional by the Supreme 
Court early in the chief justiceship of John Marshall on the ground that it 
was an addition to the original jurisdiction that the Constitution had vested 
in the Supreme Court. 


Appeals from State Courts to the Supreme Court of the United 
States 


It is universally accepted today that cases arising in state courts and in- 
volving questions of Federal power may be appealed to the Supreme Court 
of the United States. However, this was not specifically directed by the 
Constitution and it consequently was strenuously challenged in the early 
national period. The twenty-fifth section of the Judiciary Act of 1789 pro- 
vided that whenever a state supreme court, in a state case involving a ques- 
tion of conflict of a state with Federal power, decides a case in favor of the 
state’s contention, the case might be appealed to and re-examined by the 
Supreme Court of the United States. Strong opposition, particularly in 
Virginia, developed later among those who believed that the supreme court 
of a state must have final jurisdiction in cases of that kind. But for the reso- 
lute determination with which Chief Justice Marshall called up such cases 
for review by the Supreme Court of the United States the provision for 
their review might have become a dead letter. In 1821, in the case of 
Cohens v. Virginia, * the Supreme Court of the United States under Mar- 
shall reviewed on appeal a judgment of the Supreme Court of Virginia. 
26 Wheaton 264 (1821). 
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Despite the fact that it sustained the judgment of the Virginia court the 
Supreme Court of the United States brought down a storm of protest upon 
itself. Virginians violently denounced the appeal as a usurpation of state 
power for the aggrandizement of the national government. Only the de- 
cisions of state supreme courts against the claim of Federal authority were 
then subject to appeal to the Supreme Court of the United States. But a 
generation ago reactionary state supreme courts were applying the guaran- 
tees of the Federal Constitution, such as “due process,” and the “privileges 
and immunities” provisions of the Fourteenth Amendment so unreasonably 
against new legislation of their states that Congress in 1914 amended the 
provision for appeals. Now appeals can be made to the Supreme Court of 
the United States even when the state supreme court has sustained the 
claim of Federal authority. Thus it is now possible for the Federal Supreme 
Court to prevent state courts from arbitrarily using the restrictions of the 
Federal Constitution on the states to nullify their own state statutes. ° 


THE APPOINTMENT OF FEDERAL JUDGES 


Constitutional Provisions for Appointment of Judges 


The Constitution provides that Federal judges shall be appointed by the 
president by and with the advice and consent of the Senate. It might quite 
naturally be assumed that a tradition of inflexible non-partisanship would 
develop in selecting judges, particularly members of the Supreme Court 
and most of all the chief justice. Yet when a president appoints as chief 
justice someone with a party affiliation different from his own it is headline 
news. Nothing of this kind happened before the Court was a century and 
a quarter old. Then President William Howard Taft promoted from asso- 
ciate to chief justice Edward D. White, a conservative Louisiana Demo- 
crat not of the dominant wing of his party. The only other exception was 
the promotion of Republican Associate Justice Harlan E. Stone to the po- 
sition of chief justice by Democratic President Franklin D. Roosevelt. 
Stone had manifested a liberal attitude on the constitutionality of impor- 
tant legislation of the Roosevelt administration. While the appointment of 
judges of the district courts and circuit courts is by no means a matter of 
party patronage, nevertheless appointment to these positions is cultivated 
by obtaining the recommendations of county and state committees of the 
party in control of the presidency. Nor can the president disregard “sena- 
torial courtesy” in this matter. For example, in 1939, the Senate rejected 
President Franklin D. Roosevelt’s nomination of Floyd H. Roberts as Fed- 
eral district judge of the Virginia judicial district because the two Virginia 
senators invoked the privilege of “senatorial courtesy.” 4 Indeed it can be 


3 Felix Frankfurter and James M. Landis: The Business of the Supreme Court. New 


York, 1927, pp. 193-8. 
4The letters of the President and the Senators on this controversy were printed 


in the United States News, February 13, 1939. 
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said that in a majority of cases the Senate, or rather two senators, virtually 
appoint judges, a result certainly never intended by the Constitution. 


Scrutiny of the Social Philosophy of Judicial Nominees 


Both president and Senate are much less concerned about a judicial nomi- 
nee’s party affiliation or even how strictly judicial he may be than they are 
about his social philosophy. Classic illustrations of the “standards” in such 
appointments are revealed in the letters of President Theodore Roosevelt 
to Senator Henry Cabot Lodge. In 1906 President Roosevelt wrote: “... the 
nominal politics of the man has nothing to do with his actions on the bench. 
His real politics are all important.” He would therefore nominate Horace 
H. Lurton of Tennessee to a seat on the Supreme Court because Lurton was 
“tight on the Negro question . . . right on the power of the federal govern- 
ment .. . right about corporations . . . right about labor even if he was a 
Democrat.” * Ina similar vein was his comment on nominating Oliver Wen- 
dell Holmes to membership in the Supreme Court. “The Supreme Court of 
the 1860’s was good exactly insofar as its membership fairly represented 
the spirit of Lincoln. .. . This is true at the present day. ... Now I should 
like to know that Judge Holmes was in entire sympathy with our views, 
that is with your views and mine . . . before I would feel justified in appoint- 
ing him. .. . I should hold myself as guilty of an irreparable wrong to the 
nation if I should put in his place any man who was not absolutely sane 
and sound on the great national policies for which we stand in public.” ® 
Here is a frank statement of what is probably the guiding motivation of 
most if not all presidents in determining judicial nominations. It is not es- 
sentially different from that which guides the Senate in confirming presi- 
dential nominations to the Federal courts. Nor is the Senate any less 
concerned than presidents over the social philosophies of judicial nominees. 
Not all presidents are as frank as Theodore Roosevelt but it is unlikely that 
any president ever appoints a judge with a social philosophy known to be 
very different from his own. 


The Impossibility of Packing the Supreme Court 


The most exacting scrutiny of the social philosophies of judicial nominees 
by president and Senate has failed signally to predetermine the trends of 
judicial decisions. Republican appointees of Jefferson and Madison to the 
Supreme Court one by one fell under the spell of Federalist Chief Justice 
Marshall and became loose-construction nationalists. A generation later the 
early appointees of President Jackson joined Chief Justice Marshall in op- 
posing Jackson’s position in the Cherokee Indian Case and Jackson’s ap- 
pointees unanimously opposed his Spanish land claims. The Fugitive Slave 
Law was unanimously sustained alike by pro- and anti-slavery judges. The 


°H. C. Lodge: Selections From the Correspondence of Theodore Roosevelt and 
Henry Cabot Lodge, 1884-1918. New York, 1925, vol. II, p. 228. 
°Ibid., vol. I, pp. 517-19. 
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military courts established by Lincoln’s executive orders and certain pro- 
visions of the Legal Tender legislation of his administration were both held 
unconstitutional by the Supreme Court of which he had appointed a ma- 
jority of the members. A Republican Supreme Court denied the constitu- 
tionality of important acts of the Republican reconstruction legislation. 
And it was not the new Supreme Court that President Roosevelt appointed 
but the old Court appointed by his predecessors that made the spectacular 
about-face of 1937 by suddenly ceasing to declare New Deal statutes un- 
constitutional and henceforth clearing them as they passed upon them in 
cases that arose. The outstanding historian of the Supreme Court has con- 
cluded that “nothing is more striking in the history of the Court than the 
manner in which those who expect a judge to follow the views of the Presi- 
dent who appointed him have been disappointed.” 7 


Appointment and Confirmation of Judicial Nominees 


Of 108 presidential nominations for justices of the Supreme Court from 
the inauguration of President Washington in 1789 to the end of the first 
term of Franklin D. Roosevelt in 1937, eighty-four were confirmed which 
constituted 77.7 per cent of the total number nominated. From 1897 to 
1937 only one of the twenty nominations made failed of confirmation. The 
sole nomination to the Supreme Court rejected in this latter period of fifty 
years was that of John J. Parker, a judge of the district court who had in- 
curred the displeasure of labor by deciding a “yellow dog” § contract case 
in accordance with Supreme Court precedents but contrary to the desires 
of labor. Moreover Parker was reputed to have made disparaging remarks 
about the Negro race. Two powerful lobbies consequently pressured sena- 
tors into rejecting the nomination. It is a significant fact that during the 
first forty years of the history of the Supreme Court the average age of the 
justices at the time of their appointment was only forty-seven and a half 
years but during the forty years ending in 1937 the average age had risen 

to fifty-seven and a half years. ® So slight was the prestige of the Supreme 

Court in the beginning that President Washington had to make eleven ap- 

pointments during the eight years of his presidency in order to keep the 

six seats filled. Chief Justice John Jay resigned because of his conviction 

that the office would never be of much consequence. John Marshall, the 

fourth chief justice of the United States, assumed his duties before the 

Supreme Court was quite a dozen years old. It fell to the lot of Presidents 

Jackson, Lincoln, and Taft each to appoint five members or a majority of 

the Supreme Court while Franklin D. Roosevelt appointed an almost en- 

tirely new court. 


7 Charles Warren: The Supreme Court of the United States. 3 vols. Boston, 1922, 


vol. I, pp. 21-2. , ; 
8A “yellow dog” contract was one in which an employer required a worker as a 
condition of employment to submit to automatic discharge if he joined a labor union. 
It is now generally illegal. ; 
9C. A. M ihe: Fadues of the Supreme Court, 1789-1937. Minneapolis, 1938, 


pp. 14-18, 38, 110, 113. 
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Tenure of Federal Judges 


To secure the independence of the judiciary the Constitution provides that 
judges “shall hold their offices during good behavior and shall at stated 
times receive for their services a compensation, which shall not be dimin- 
ished during their term of office.” There remains, however, the check of 
impeachment. Significantly, of the ten cases of impeachment of Federal 
officers tried before the Senate of the United States only three resulted in 
conviction and these involved Federal judges. Those convicted were Judge 
John Pickering (1804) and Judge West H. Humphrey (1862), both of ‘dis- 
trict courts, and Judge Robert W. Archbald (1913) of the short-lived com- 
merce court. However, the effectiveness of impeachment is not to be judged 
by these three convictions since other judges have resigned to avoid certain 
impeachment. In 1804 the Jeffersonian Republicans, in control of the 
House of Representatives, impeached Samuel Chase, a justice of the 
United States Supreme Court, who had made himself notorious for what 
practically amounted to Federalist stump speeches from the bench. Failure 
to convict was due to the refusal of the Northern Republican Senators rep- 
resenting commercial states to vote for conviction and thereby risk the 
charge of a revolutionary attack on the judiciary. Had Chase been con- 
victed it was generally suspected that Chief Justice Marshall would be the 
next to be impeached and convicted; thus his judicial career might have 
terminated in its infancy. In its outcome, as Henry Adams put it, “this im- 
peachment [of Chase] made the Supreme Court impregnable; for the first 
time the Chief Justice could breath freely.” !° From this point on, Mar- 
shall’s remarkable judicial career unfolded. However, since Congress cre- 
ates the courts it can abolish them. This is precisely what the Jeffersonian 
Republicans did in 1802 by repealing the new Judiciary Act of 1801 which 
represented a last-minute reorganization of the judiciary by the retiring 
Federalists. Among other things the Judiciary Act of 1801 created sixteen 
new Federal judgeships which President Adams filled with the famous 
“midnight judges” appointed in the last hours of his presidency. These 
judges were peremptorily deprived of their offices by the repeal and Con- 
gress ignored the constitutional issue of their tenure. Since then, however, 
Congress has scrupulously respected the constitutional provisions concern- 
ing the permanent tenure of judges by providing for their transfer else- 
where whenever a judgeship has been discontinued. 


PRESENT ORGANIZATION OF INFERIOR FEDERAL COURTS 
The District Courts 


Most Federal cases start in one of the ninety-odd district courts that Con- 

gress has established. These are the Federal trial courts of first instance for 

all but a few cases. District courts not only hear most Federal cases within 

their respective jurisdictions but make final disposition of most of them. 
10 Henry Adams: John Randolph. Boston, 1882, p. 152. 
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Each state has one or more of these district courts each of which has at least 
one district judge. Each of these courts is provided with a clerk, deputy 
clerks, assistant United States Attorney, office deputies, referees in bank- 
ruptcy, and probation and parole officers. In 1922 Congress authorized the 
Chief Justice temporarily to transfer district judges whenever they could be 
spared in their own districts to other districts with crowded dockets. In 
the beginning the jurisdiction of district courts as to classes of cases was 
quite limited but it has been gradually broadened by Congress until it now 
extends to crimes against the United States in admiralty and maritime 
cases, seizures under Federal law, prize cases, patent and copyright, bank- 
ruptcy cases, and suits against consuls and vice-consuls. In most cases the 
Federal jurisdiction is exclusive despite the fact that the states had long had 
concurrent jurisdiction in many cases. In the opinion of Charles Warren 
much power in enforcing Federal criminal law might safely be left to the 
state courts, thereby relieving the pressure upon F ederal courts.41 Uniform- 
ity in construing the Federal law would be assured by the fact that the 
Supreme Court of the United States would remain the court of last resort. 
It would seem inappropriate, however, to share with state courts jurisdic- 
tion of cases in such peculiarly Federal fields as interstate commerce, postal 
laws, and others of that kind. 


Circuit Courts of Appeal 


The circuit courts of appeal were created in 1891 to relieve the overbur- 
dened Supreme Court of a great deal of its appellate jurisdiction by making 
many decrees and judgments of the new circuit courts final. In contrast with 
the provisions for them in the Judiciary Act of 1789, the circuit courts no 
longer have any original jurisdiction. There are now ten judicial circuits 
and the District of Columbia each with a circuit court of appeals. The chief 
justice is assigned by law to the Court of Appeals of the District of Colum- 
bia. The eight associate justices are distributed by assignment among the 
other ten circuits. Six of them are each assigned to one district; each of the 
remaining two are assigned to two districts. The attachment is purely nom- 
inal since a justice is not required to reside within the circuit to which he is 
assigned. The requirement of the original judiciary act that justices of the 
Supreme Court travel on circuit has been repealed and they now only 
rarely if ever choose to do so. A circuit court must have at least three judges, 
two of whom are necessary for a quorum. 

Circuit courts hear appeals from district courts, territorial courts, and 
special Federal courts or administrative commissions such, for example, as 
the Federal Trade Commission and the National Labor Relations Board. 
The volume of cases once appealable from district courts to the Supreme 
Court has been drastically reduced and is now confined to only five classes 
of cases. This former burden of the Supreme Court has been shifted to the 
circuit courts which now have a vast volume of final jurisdiction. One may 
now appeal from a circuit court to the Supreme Court when the former has 


1138 Harv. L. Rev. 545 (1925). 
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declared a state statute to be repugnant to the Federal Constitution, a Fed- 
eral statute, or a treaty. However, the Supreme Court may call up froma 
circuit court any case it chooses for review. This is done on what is known 
as a writ of certiorari, a process by which a superior court calls upon an in- 
ferior court to deliver up its record of a case. The writ of certiorari is issued 
not as a matter of right of the parties to a case but only upon the discretion 
of the superior court. The importance of this writ in the appellate jurisdic- 
tion of the Supreme Court can scarcely be exaggerated. It gives that Court 
the absolute power to call up cases of lower courts and by reviewing them 
to reduce to unity the conflict and confusion of their judgments. The writ 
of certiorari accounts for about one-third of the cases heard by the Supreme 
Court and about half of these involve the government. By means of this 
writ the Supreme Court also guards civil liberties and maintains the bal- 
ance of state and Federal powers—in brief, sustains the Federal system. 


THE SUPREME COURT 


Membership 


Congress started the Supreme Court with a membership of six. After vari- 
ous increases and decreases, its present membership of a chief justice and 
eight associate justices was fixed in 1869. The chief justice receives a salary 
of $25,500 and the associate justices $25,000 each annually which may not 
be decreased during a justice’s incumbency. A justice may retire at the age 
of seventy with full pay if he has served ten years as a Federal judge. The 
officers of the Supreme Court are the clerk, three deputy clerks, the re- 
porter, the marshall, and the librarian who are appointed by the Court to 
assist in performing its duties. The chief justice is merely the titular chief 
of the Court presiding at its conferences and assigning each case to a mem- 
ber for the writing of the majority opinion of the Court. If the opinion of 
the chief justice carries more weight than that of an associate it is to be at- 
tributed to his superior ability rather than to his titular position. So remark- 
able was the personality, intellectual acumen, and influence of Chief 
Justice Marshall that our sense of propriety takes no offense at calling it 
Marshall’s Court. He would probably not have been less influential had he 
been an associate justice instead of the chief justice. Chief justices have, at 
times, been quite overshadowed by towering associate justices. 


The Prestige of the Supreme Court 


Neither the framers of the Constitution nor Congress, through the statutes 
it enacted prescribing its structure and jurisdiction, made the Supreme 
Court the imposing institution it is today. Chance and circumstance played 
their parts in its evolution but above everything else the Supreme Court is 
the product of the personalities of its outstanding members during its cen- 
tury and a half of development. Its beginnings were unimpressive. As we 
have seen, President Washington had difficulty getting able men to accept 
appointment or to remain after once being appointed, and the first Chief 
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Justice, John Jay, resigned in despair over its future. In the year 1801 when 
Marshall began his long service as chief justice only ten cases came before 
the Court. 


Marshalls Court 


Under the long and competent leadership of Chief Justice Marshall 
(1801-35) the Court rose to a position of prestige and power. As a soldier 
at Valley Forge young Captain Marshall had witnessed and experienced 
the distress of the Continental Army due to the disorganized administra- 
tion of an inadequate central government and this experience apparently 
made a profound and permanent impression upon him. He assumed the of- 
fice of chief justice at the moment when by the election of Jefferson the tri- 
umph of the states’ rights elements seemed to threaten a perilous reversal of 
the governmental trends under Federalist administrations and he set about 
resolutely to prevent a return to the distressing confusion of the period of 
the Confederation. He accordingly sought constantly to explore the possi- 
bilities the Constitution and the Supreme Court afforded for discovering 
and fortifying national powers. His formal legal education had been slight 
indeed—half a dozen weeks of desultory listening to Chancellor George 
Wythe’s lectures on jurisprudence at William and Mary College. But his 
intellect was keen, his insight penetrating, and his grasp of a few funda- 
mental principles, as he understood them, exceptional. Marshall brought 
to the office of chief justice the experience of a man of affairs—a business 
man with important clients, a large-scale land speculator, a bank director, 
and stockholder in many corporations. This was the background that pro- 
duced the climate of opinion in which his dogmas developed. Thus Marshall 
was prepared to set the permanent pattern of broad interpretation of the 
Constitution which has made that instrument the means to the great end 
of serving perennially the needs of a dynamic national society. No higher 
tribute was ever paid to the cogency of his reasoning than the complaint of 
a bitter states’ rights opponent against one of Marshall’s decisions: “All 
wrong,” wailed John Randolph, “but no one in the United States can tell 
why or wherein.” For a long generation Marshall's tight logic and personal 
charm captivated his associates on the bench and gave to the Supreme 
Court an imprint it bears to this day. By and large Marshall’s role was that 


of a statesman rather than a lawyer. 
Chief Justices since Marshall 


During a second generation, under the leadership of Marshall’s able suc- 
cessor, Chief Justice Roger B. Taney, the Supreme Court translated the 
developing social concepts of Jacksonian Democracy into constitutional 
law. Because of the Court’s tendency under Taney to permit the states 
freely to exercise their internal police power Taney has sometimes been 
regarded as a devotee of the dogma of states’ rights. But never did Marshall 
himself state more emphatically “the supremacy conferred on this federal 
government” than did the aged former Federalist Taney two years before 
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the opening of the Civil War. “It was felt by the statesmen who framed the 
Constitution and by the people who adopted it,” said Taney, “that it was 
necessary that many rights of sovereignty which the states then possessed 
should be ceded to the General Government; and that, in the sphere of 
action assigned to it, it should be supreme and strong enough to execute 
its own laws by its own tribunals, without interruption from a state or from 
‘state authorities.” 12 If the constitutional restrictions on the states were less 
strictly enforced under Taney the precedents of Marshall with respect to 
Federal powers were certainly not reversed. 

Chief Justice Salmon P. Chase (1864-73) next headed the Court as 
one of the majority of the Court appointed by Lincoln and, though har- 
assed severely, the Court was never quite subdued by the irrepressible 
Reconstruction Congress. The chief justiceship of Morrison R. Waite 
(1874-88 ) was characterized by a liberalism that ere long gave way to re- 
action as the national psychology of a people captivated by the gigantic 
fortunes derived from the exploitation of the nation’s resources influenced 
the Court to sanctify laissez faire and set aside state legislation that sought 
to control the economic giants. This tendency reached its peak in the 1920's 
when the Supreme Court declared unconstitutional more state legislation 
than it had during the preceding half century. Meanwhile congressional 
legislation was meeting a similar fate and judicial annulment of it reached 
a climax in the middle 1930’s when the Supreme Court held Federal legisla- 
tion unconstitutional in a dozen decisions within a period of twenty-eight 
months. But after the overwhelming majority of the re-election of President 
Franklin Roosevelt in 1936 the pressure of public opinion induced the Su- 
preme Court to make its historic about-face and find constitutional one 
after another of the monumental statutes that constituted a revolution in 
Federal social legislation. 


The Roosevelt Court 


Both because President Franklin Roosevelt's appointments provided an 
almost completely new personnel for the Supreme Court and because it re- 
frained from challenging the constitutionality of New Deal legislation it 
came to be called the Roosevelt Court. In the course of a decade this Court 
revealed several distinguishing characteristics. In the first place it re- 
frained, with a single insignificant exception, from holding acts of Congress 
unconstitutional, that exception being the stoppage of payment of salaries 
to three Federal officers by a notorious rider to an appropriation bill which 
the Court denounced as a bill of attainder. In the second place the Roose- 
velt Court obliterated that twilight zone in which neither state nor Federal 
government could legislate because of the so-called “dual federalism” 
which had maintained that the delegated powers of the Federal govern- 
ment were in some mysterious manner restricted by the powers not dele- 
gated to it. By this reversal the Roosevelt Court released Congress from 
obscure judicial restrictions upon its power to tax and to regulate’ com- 
12 Ableman v. Booth, 21 Howard 506 (1859). 
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merce. Third, the Court refrained from the practice of restricting congres- 
sional power on the assumption of Congress’s unconstitutional delegation 
of its power. Fourth, the Court stopped exercising its review of the judg- 
ments of independent administrative agencies by which it had been itself 
practically functioning as such an agency. Fifth, it revitalized the Federal 
system by ending the application of the principle that neither state nor 
nation could tax the instrumentalities of each other and by ceasing to use 
the mystic formula of due process to prevent states from experimenting in 
social and economic legislation. 


Method of Deciding Cases 


Quite early in its history the Supreme Court developed a systematic 
method of reaching its decisions. Justice Campbell described the method 
as it was carried out under Chief Justice Taney before the Civil War and 
the description is valid for the present as well: “The duties of the Justices 
of the Supreme Court consist in the hearing of cases; the preparations for 
the consultations; the consultations in the conference of the judges; the 
decision of the causes there, and the preparation of the opinion and the 
judgment of the Court. Their most arduous and responsible duty is in the 
conference. . . . In these conferences the Chief Justice usually called the 
case. He stated the pleadings and facts that they presented, the arguments 
and his conclusion in regard to them, and invited discussion. The discus- 
sion was free and open among the Justices till all were satisfied. The ques- 
tion was put, whether the judgment or decree should be reversed, and each 
Justice, according to his precedence, commencing with the junior judge, 
was required to give his judgment and his reason for his conclusion. The 
concurring opinions of the majority decided the case and signified the mat- 
ter of the opinion to be given. The Chief Justice designated the judge to 
prepare it.” 18 In our day this discussion is conducted at the Saturday con- 
ference and the influence of the chief justice essentially lies in managing 
the conference. Chief Justice Hughes kept things moving briskly, con- 
fining discussion to issues, forbidding fruitless argument, and adjourning 
promptly at four-thirty. His successor Harlan Stone, a veteran dissenter in 
the tradition of the New England town meeting, found it difficult to end 
discussion until every justice had had his say. Conferences began spilling 
over into Monday and even Tuesday. Prolonged argument sometimes de- 
generated into wrangling and irritation, and in these circumstances de- 
veloped the historic feud of the middle 1940's that reached a climax when 
one associate justice let loose a newspaper blast against another. Not even 
Stone’s successor, Chief Justice Frederick M. Vinson, with all his excep- 
tional skill was quite capable of resolving the clash of the contending 


factions. 14 


13 Eulogy of Justice John A. Campbell by Justice Benjamin R. Curtis delivered in 


1874, 20 Wallace Mem. X. 
14 Arthur M. Schlesinger, Jr.: “The Supreme Court,” Fortune (January, 1947), 73— 


212. 
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The Written Opinion 


After the members of the Court have given their oral opinion and judgment 
on the case, in the reverse order of their seniority but with the chief justice 
always voting last, the writing of the Court’s opinion is assigned to one of 
the majority except when the vote is unanimous. The chief justice bears in 
mind the special talents and knowledge of individual justices in making 
these assignments but every justice is kept on the alert by the fact that he 
does not know until after the vote is taken whether the case is to be as- 
signed to him or to one of his colleagues. Since he may be called upon to 
write the Court’s opinion thereby justifying his own vote he must measure 
his judgment well before he expresses it in his vote. A justice who consti- 
tutes one of the majority on a judgment of the Court but who is not satisfied 
with the official statement of the majority opinion may publish an inde- 
pendent reason for supporting it in what is known as a “concurring opin- 
ion.” The minority justices may state their reasons for voting against the 
majority judgment in what are known as “dissenting opinions.” The Su- 
preme Court has a practice of announcing its judgments on important 
cases at its Monday session and these are usually reported in the Monday 
evening and Tuesday morning newspapers. Since momentous issues re- 
lated to gigantic business transactions or matters of the most critical social 
significance may depend upon the way a Supreme Court decision is to go, 
extraordinary precautions are taken to prevent advance “leaks.” 


Criticism of Court Opinions 

Despite the high esteem in which it is generally held, the Court has not 
escaped criticism on the quality of its opinions. One American scholar 
pointed out that in sixty-one cases from 1860 to 1929 majority court opin- 
ions averaged 13.5 pages in length. He concluded “that most, if not all, 
opinions that are thirteen pages long are the worse for every page beyond 
seven or eight or even six. No little cause for the confusion among judges 
on the federal] and state courts, the federal and state bars, and the public in 
general as to what the rules of constitutional law are arise from that fact 
that the Supreme Court opinions are full of irrelevant matter, and are 
models of bad judicial writing.”’ On the other hand, the succinct opinions 
prepared by the late Justice Oliver Wendell Holmes were criticized by 
some of his colleagues for their brevity. They were “very short and not 
very helpful” complained Chief Justice Taft and he objected when in one 
Court opinion Holmes used the undignified phrase “to stop ratholes.” '® 
This criticism of Holmes was exceptional; his opinions are generally held 
to be classic examples of cogent reason and clear expression. Nor is it an 
American tradition that the Supreme Court ought to be free from public 

18 Oliver P. Field: “Unconstitutional Legislation by Congress.” American Political 
Science Review (1945), 39:60. 


16 Catherine Drinker Bowen: Yankee from Olympus (Armed Services Ed., Boston, 


1944), p. 483. 
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criticism. Jefferson, Madison, Lincoln, and both Roosevelts criticised the 
Court. The strength of the Court depends upon its ability to weather 
the storms of public discussion and sometimes be guided by them. Harold 
E. Stassen found that he had not struck a responsive public chord when, 
in addressing the Baptist Convention in May, 1947, he said: “I do not 
consider it to be in keeping with the dignity of the standing of the teach- 
ings of my great religious denomination to attack a decision of the Supreme 
Court after it is made.” 


Factors Contributing to the Supreme Court's Efficiency 


Several features contribute to the generally high quality of the Court’s 
collective judgments. Oral argument instead of oratory is encouraged. 
Attorneys addressing the Court must be prepared at any moment to give 
a clarifying answer to a question from the bench. The justices hold fre- 
quent long conferences in which every one of them is heard, and the 
prevailing opinion is ultimately written in the light of the contributions 
of all at these conferences. Such thoroughness justifies discountenancing 
the rehearing of cases, which indeed the Court very rarely permits. In 
addition to these sound procedural practices the Court is sustained by the 
frank scrutiny it invites, a “sensitiveness to healthy criticism,” the long 
terms of its justices, and its unbroken continuity for more than a century 
and a half. 17 


The Judiciary Adheres Strictly to Judicial Functions 


None of the three great branches of the Federal government adheres more 
strictly than the judiciary to the principle of the formal separation of 
powers. President Washington discovered this in 1793 when, upon the 
advice of his cabinet, he submitted a number of questions to the Supreme 
Court concerning our treaty rights with France. If the Court had answered 
these questions President Washington would have obtained what are 
now known as advisory opinions, such as are authorized by the constitu- 
tions of ten states. 18 But the Supreme Court advised Washington that its 
functions as prescribed by the Constitution are confined to “cases and 
controversies.” As stated by Felix Frankfurter: “The Court can deal only 
with concrete litigation. Its judgment, upon a constitutional issue can be 
invoked only when inextricably entangled with a living and ripe law suit. 
In lawyer's language the Court merely enforces a ‘legal right.’ ” 1° 
In 1792 an Act of Congress making Federal judges members of com- 
missions to determine pension claims was rejected by the Court as the 
vesting of a non-judicial function in the judiciary. More than a century 
after Washington’s administration the overtures of Congress to get the 
Court’s opinion on constitutional questions without a “case or controversy 
17 See Felix Frankfurter: “The Supreme Court of the United States.” Encyclopedia 


of the Social Sciences, Vol. XIV, pp. 474-481. 

18 Alabama, Colorado, Delaware, Florida, Maine, Massachusetts, 
North Carolina, Rhode Island, and South Dakota. 

19 Ibid., p. 474. 
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proved futile. In 1907 an Act of Congress had authorized the instituting 
of suits in the Court of Claims for the purpose of testing certain acts of 
Congress. But when a case under this statute was appealed from the Court 
of Claims to the Supreme Court the latter concluded that “in the legal 
sense the judgment could not be executed and amounts in fact to no more 
than an expression of opinion on the validity of the act in question,” and 
hence Congress had sought unconstitutionally to confer upon the judiciary 
a non-judicial power. ?° 

Nor will the Supreme Court settle controversies that, in its opinion, 
are matters of a purely political nature. On this ground the Court refused to 
decide which of two contending governments of Rhode Island was the 
legal one. This was held to be a political or policy problem involving the 
constitutional guarantee to each state of a government “republican in 
form” and consequently to be decided by the political branches of the 
Federal government. This could be done by the president through his 
control of the military forces or by Congress through its power to deter- 
mine the qualifications of its members. 71 


JURISDICTION 
Original Jurisdiction 


The district courts have almost all of the original jurisdiction of the Federal 
courts today. The circuit courts now have no original jurisdiction and the 
original jurisdiction of the Supreme Court is confined by the Constitution 
to “all cases affecting ambassadors, other public ministers and those in 
which a state shall be a party.” Boundary disputes and other differences 
between states, such as that arising out of Chicago’s attempt to divert 
water from the Great Lakes, invoke, however seldom they occur, the 
Supreme Court’s original jurisdiction. It has been held that the original 
jurisdiction of the Supreme Court, as prescribed in the Constitution, is 
exclusive and Congress cannot increase it. For example, the Judiciary Act 
of 1789 vested in the Supreme Court the issuing of the writ of mandamus 
to any officer of the United States. Under this provision the Supreme Court 
was petitioned to issue a writ of mandamus directing Madison as secretary 
of state to deliver an already prepared and signed commission to one 
who had been appointed a justice of the peace of the District of Columbia. 
Chief Justice Marshall, speaking for the Court, refused to exercise the 
power on the ground that Congress could not add to the original jurisdic- 
tion as prescribed by the Constitution; Congress’s assignment of the issuing 
of the writ of mandamus to the Supreme Court was consequently held 
unconstitutional. 2? However, Congress has been sustained in granting to 
inferior courts some original jurisdiction concurrent with that of the Su- 
preme Court in the same fields. For example, it has been held that a consul 


20 Muskrat v. United States, 219 U.S. 151 (1911). 
21 Luther v. Borden, 7 Howard 1 (1849). 
22 Marbury v. Madison, 1 Cranch 137 (1803). 
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may be sued in an inferior court in which Congress has vested the juris- 
diction. ?8 


Appellate Jurisdiction 


In addition to its original jurisdiction the Constitution assigns the Supreme 
Court in all other Federal cases “appellate jurisdiction both as to law and 
fact with such exceptions and under such regulations as the Congress shall 
make.” The last dozen words should be noted with care for they give 
Congress a constitutional control of the Supreme Court that is potentially 
enormous and, in time of great excitement, has proved to be so in practice. 
For example, in 1869, despite the fact that the Supreme Court had heard 
the arguments on an appealed case and was ready to make its judgment, 
the Radical Republican Reconstruction Congress deprived the Supreme 
Court of its appellate jurisdiction in cases under the Habeas Corpus Act 
which was involved in the case then under consideration. Congress, of 
course, simply exercised its power to make “exceptions” of the Courts’ 
appellate jurisdiction, and the action of Congress compelled the Supreme 
Court to drop consideration of the case.”4 Only the prevailing post-Civil 
War hysteria enabled Congress to deal so drastically with the Supreme 
Court. Public opinion would scarcely tolerate such radical even though 
constitutional action on the part of Congress in ordinary times. Since the 
Constitution places no limit to the “exceptions” and “regulations” that 
Congress may make, that body could constitutionally deprive the Supreme 
Court of all its appellate jurisdiction leaving it only its meager original 
jurisdiction. It would then be a Supreme Court only in name. The point 
is purely academic since Congress is composed so largely of lawyers, who 
have a high regard for the Court as an institution, and in any case the 
public would not tolerate trifling with a branch of the government held 
in such high esteem. 


Methods of Getting Cases Reviewed by Higher Courts 


There are four ways by which a case may be carried up to the Supreme 
Court: 

1) Appeal—a procedure provided for by statute by which a case is 
sent up to an appellate court for review as to law and facts. Appeal is a 
matter of the right of the parties to the case where constitutional questions 
are involved. The consequent retrial is based upon the appellate court's 
examination of the record of the lower court. 

2) Writ of Error—a common-law process by which an appellate court 
brings a case up from a lower court in order to examine the record of a 
case as to questions of law but not of fact. 

3) Certificate—a process created by statute empowering a lower 
court to send up or certify to the Supreme Court a question of law on 
which it desires an authoritative ruling. 


23 Bors v. Preston, 111 U.S. 252 (1884). 
24 Ex parte McCardle, 7 Wallace 506 (1869). 
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4) Certiorari—a form of review resulting from the call of a higher 
court to a lower court to deliver its record on a stated case. This writ 
lies absolutely in the discretion of the superior court and, in contrast with 
appeal, is not a matter of the right of the litigants. 


SPECIAL COURTS 
Legislative Courts 


Legislative courts are established by Congress for special purposes and 
rest on a basis different from that of the ordinary judicial courts. Article 
III of the Constitution specifically empowers Congress to establish these 
latter courts, described earlier in this chapter, and they are consequently 
sometimes called “constitutional courts.” They share in the exercise of the 
judicial functions and have judges who hold office during good behavior 
with no power in Congress to provide otherwise. But legislative courts 
are created by Congress in the exercise of its legislative powers and con- 
sequently are called “legislative courts.” Their functions are confined to 
one or more of the powers that are prescribed by Congress independently 
of Section IIJ. Thus the judges of these legislative courts serve for such 
terms as Congress may determine, whether a fixed period or during good 
behavior. 7° 


Territorial Courts 


Territorial courts are established under Congress’s power to make all 
needful rules and regulations respecting territories of the United States. 
They have been established in Puerto Rico, Alaska, Hawaii, the Canal 
Zone, and the Virgin Islands. The typical territorial court performs the 
same judicial functions as the Federal district courts and in addition 
adjudicates cases of local territorial jurisdiction. This latter field consists 
of dealing with cases involving practically the same kinds of laws as are 
dealt with by state courts. 


Courts of the District of Columbia 


In addition to its jurisdiction as a Federal court Congress has vested 
the District Court of the District of Columbia with all the jurisdiction 
of a state court including probate matters. 


United States Court of Claims 


This court was created to enable persons having claims against the United 
States government to obtain satisfaction. The court consists of a chief 
justice and four associate justices. 


United States Court of Customs and Patent Appeals 
This is a specialized appellate court consisting of five judges and is de- 


signed to facilitate the settlement of disputes in the fields of customs and 
patents. 


25 Ex parte Bakelite Corporation, 279 U.S. 438 (1929). 
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United States Customs Courts 


This court consists of a presiding judge and eight associates and has sole 
jurisdiction over actions arising under tariff acts. It holds its sessions in 
New York City. 


cd 
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CHAPTER XXVI 


JUDICIAL REVIEW AND REFORM 
a 


JUDICIAL REVIEW 


A Unique Constitutional Development 


¥ THE term “judicial review” is meant the power of any court to 

decide whether a legislative act upon which a case before it is 

based is repugnant to the Constitution. American judicial review is 
a peculiar governmental feature among the nations of the world. Thus while 
the Parliament of Britain is theoretically limited in power only by the phys- 
ically impossible Congress is limited by what the Supreme Court decides 
the Constitution means. The British Supreme Court of Appeals, the Law 
Lords, never challenges the validity of an Act of Parliament. The French 
are accustomed to consider Parliament’s enactment of a statute as having 
settled, once and for all, the constitutionality of that piece of legislation. 
They would regard separation of powers as violated if the courts could 
interfere with the legislature’s enactments and veto them by judicial re- 
view; consequently that is not permitted. Nor has it been proved that 
judicial review of Federal statutes is absolutely indispensable in the United 
States. “Why,” asks H. L. McBain, “should it be assumed that Congress, 
the maker of laws, has any less intelligence concerning the meaning of legal 
words or has less respect for or willingness to abide by the prescriptions 
of the fundamental law than have the courts?” 1 Then there is the frank 
opinion of the late Justice Oliver Wendell Holmes: “I do not think the 
United States would come to an end if we (the Supreme Court) lost our 
power to declare an act of Congress void.” 


Judicial Review of State Legislation and Constitutions 


Review of state legislation is a power of the Federal courts that rests 
securely on the provision of the Constitution: “The Constitution and the 
1 Howard Lee McBain: The Living Constitution (New York, 1927), p- 241. 
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laws of the United States which shall be made in pursuance thereof and 
all treaties made or which shall be made under the authority of the United 
States shall be the supreme law of the land; and the judges in every state 
shall be bound thereby; anything in the Constitution or laws of any state 
to the contrary notwithstanding.” Judicial review of state legislation in 
so far as it may be repugnant to the “supreme law of the land” is clearly 
enjoined upon state judges and, by implication, upon Federal judges as 
cases come before them on appeal. We have seen that, by the first judiciary 
Act (1789), the Supreme Court of the United States was authorized to 
re-examine judgments of the highest courts of any state decided in favor 
of a state act that had been challenged as repugnant to some Federal 
power. It required the resolute determination of the Supreme Court under 
Marshall to exercise this authorization of the Constitution and Congress 
and get cases that had been decided by state supreme courts brought 
before the Supreme Court of the United States for review. For example, 
one Cohens had sold in Virginia a ticket of a lottery authorized in the 
District of Columbia by an Act of Congress. He undertook to operate in 
Virginia in violation of a state law there forbidding lotteries. After con- 
viction on the Virginia statute by a state court, Cohens got his case before 
the Supreme Court of the United States on a writ of error. ? Though the 
Supreme Court of the United States sustained the conviction Virginians 
denounced the Supreme Court’s action as a “monstrous and unexampled 
decision” and the “zenith of despotic power” since it set the precedent 
for the permanent practice of the review of certain judgments of state 
courts by the Supreme Court of the United States. 


Judicial Review of Congressional Statutes 


Whatever the framers of the Constitution may have intended concerning 
judicial review of congressional statutes they made no provision for it in 
the Constitution. The earliest clear-cut instance of its use by the Supreme 
Court constitutes a landmark in the history of the judiciary of the United 
States. We have seen how one Marbury sought to obtain from the Supreme 
Court a writ of mandamus directing the secretary of state to deliver to 
Marbury his commission as a justice of the peace of the District of 
Columbia, to which office President John Adams had appointed him in 
1801. The reasoning by which Marshall concluded that the Court could not 
issue the mandamus set the pattern of judicial review of congressional 
legislation. Marshall held that mandamus was original jurisdiction and 
yet it was not to be found in what he held to be the exclusive list of 
subjects of the original jurisdiction of the Supreme Court prescribed by 
the Constitution. Here was the Constitution vesting the Court with specific 
original jurisdiction. There was Congress vesting it, as Marshall argued, 
with some original jurisdiction not found in the specific list. In such a 
conflict of instructions what was the Court to do? As Marshall saw it the 
Court’s duty was clear. When a statute applicable to a case conflicts with 


2 Cohens v. Virginia, 6 Wheaton 264 (1821). 
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a provision of the Constitution applicable to the case the Court must 
apply the superior law which, under such circumstances, is the Constitu- 
tion, and disregard the inferior law which is, of course, invalid. Theo- 
retically the Court never declares a law unconstitutional. In adjudicating 
a case the Court merely, in declaring a right, applies the superior of two 
conflicting laws, that is the Constitution, instead of the legislative en- 
actment. The latter is held never to have been law owing to the error 
of Congress in assuming that it had the power to enact that legislation. 


Did the Supreme Court Usurp the Power of Judicial Review? 


What of the charge, recurring from time to time, that the Supreme Court 
usurped the power of judicial review since the Constitution nowhere 
grants the power? The Revolutionary state constitutions had been con- 
structed when state legislatures were at the very peak of their power 
and, of course, no provision for judicial annulment of their legislation 
was inserted in any state constitution. For the most part these state con- 
stitutions had been the products of the popular pressure of inland agarian 
interests, mainly a debtor element among whom the judiciary was any- 
thing but popular. Judges gave judgments in favor of creditors, directed 
foreclosures of mortgages, and, in accordance with prevailing law, ordered 
the imprisonment of debtors. The Constitution of 1787, on the contrary, 
had been the product of an opposite set of interests, largely creditors accus- 
tomed to rely upon the judiciary for protection of their rights, and that 
branch consequently was held in high esteem by the framers and propo- 
nents of the Constitution. There were matters they dared not baldly insert 
in the Constitution without imperilling its ratification but they doubtless 
hoped that implications would eventually be interpreted to supply the 
thing desired. Judicial review appears to have been one of these. A gen- 
eration ago Charles A. Beard, after diligent research, ascertained that of 
the twenty-five members of the Philadelphia Convention who seemed to 
be most influential in shaping the Constitution, seventeen were on record 
as having “declared directly or indirectly for judicial control.” Only one 
of the twenty-five is suspected of having been opposed to judicial review 
but the evidence is too meager to be conclusive. Beard thus states his 
conclusion about what the framers intended concerning judicial review: 
“The accepted canons of historical criticism warrant the assumption that, 
when a legal proposition is before a law-making body [the Constitutional 
Convention] and a considerable number of the suporters of that proposi- 
tion definitely assert that it involves certain important and fundamental 
implications, and it is nevertheless approved by that body without any 
protests worthy of mention, these implications must be deemed part of 
that legal proposition when it becomes law. . . .”3 Whether or not the 
Supreme Court “usurped” the practice of judicial review is now purely an 
academic question. So completely has the practice been woven into the 


3Charles A. Beard: The Supreme Court and the Constitution. New York, 1913, 
pp. 63-4. 
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warp and woof of our constitutional fabric that the garment could now 
scarcely endure its elimination. 


Self-Restraint of the Supreme Court on Judicial Review 


Over a century ago the Supreme Court began taking precautions against 
imprudent exercise of judicial review. In the early 1830’s Marshall’s Court 
was under the stress of the upsurge of popular sovereignty produced by the 
“tise of the common man” that characterized the new and irrepressible 
Jacksonian Democracy. In 1834 Chief Justice Marshall announced that the 
Supreme Court would not, “except in cases of absolute necessity, . . . deliver 
any judgment in cases where constitutional questions are involved” in 
which a majority of the whole court did not concur. * Moreover the Court 
assumed that Congress, in enacting a statute had considered the question 
of its constitutionality and did not consciously pass an unconstitutional 
act. The burden of proof is therefore, as a rule, on the litigant who argues 
that the act is unconstitutional. * The Court is presumed not to hold a 
statute unconstitutional unless convinced beyond a reasonable doubt. As 
early as 1827 Mr. Justice Bushrod Washington, speaking for the Court, 
observed: “It is but a decent respect to the wisdom, integrity, and patrio- 
tism of the legislative body, by which any law is passed to presume in 
favor of its validity, until its violation of the Constitution is proved beyond 
a reasonable doubt.” ® Moreover the Supreme Court claims never to hold 
an act void on the ground that it is unwise legislation, but the frequent 
use until recently of the utterly undefinable “due process” to set aside 
legislation has led to the suspicion that the Court has used this elusive 
legal concept to dispose of what it considers to be simply bad legislation. 
Likewise, the Court’s maxim of never considering the motives of the 
legislator in voiding legislation is not easy to reconcile with its holding 
the Child Labor Tax Law unconstitutional on the ground that, while 
Congress had unquestionably used a power delegated to it, it had used it 
for a purpose the Court pronounced improper as an invasion of a reserved 
power of the states. This latter point is, however, merely of historical 
interest now inasmuch as the Supreme Court seems absolutely to have 
abandoned the practice of using the reserved powers of the states to 
check the exercise of the powers delegated to the Federal government. 


The “Slot Machine” Theory of Judicial Interpretation 


It was long assumed that judicial determination of the constitutionality 
of a statute was a purely logical process even mechanical in its nature. 
Put the facts of a case into the Court, pull the lever, and out comes the 


4 Briscoe v. Commonwealth’s Bank of Kentucky, 33 U.S. 118, 112 (1834). 

5 One remarkable exception to this rule is to be noted. In recent years the ite a 
Court has come to regard freedom of religion, speech, press, petition, and assembly as 
of such fundamental importance that legislation restricting them is presumed to be 
unconstitutional and, in a case before the Court, the burden rests upon the prosecution 
to prove that the statute is constitutional. See Thomas v. Collins, 323 U.S. 516 (1944). 

6 Ogden v. Saunders, 12 Wheaton 213 (1827). 
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opinion. Dean Roscoe Pound calls this the “jurisprudence of conceptions.” 
These conceptions consisted of “principles of law,” “due process,” “freedom 
of contract,” and other abstractions which could mean little else than just 
what the judges conceived them to mean. Thus their task was assumed 
to be “like fitting together the pieces of a jig-saw puzzle” and when the 
last piece was in place no one could question its correctness. As late as 
1936 the Supreme Court gave expression to this mechanical conception 
of its function in United States v. Butler: “When an act of Congress 
is appropriately challenged in the Courts as not conforming to the con- 
stitutional mandate, the judicial branch of the government has only one 
duty—to lay the Article of the Constitution which is invoked beside the 
statute which is challenged and to decide whether the latter squares with 
the former. All the Court does or can do is to announce its considered 
judgment upon the question.” 7? The words in italics brought down upon 
the Court a concentrated storm of criticism by authorities in constitutional 
law. 


The Shift to Judicial Recognition of Social Data 


Gradually the Court has come to rely less upon fixed concepts of law and 
more upon social data in making its judgments upon regulative legislation. 
In 1908 Louis D. Brandeis, in a brief presented to the Supreme Court of 
the United States defending the Oregon ten-hour law for women, fol- 
lowed his short legal argument with a hundred pages of expert opinion 
to show the injurious effect of long hours upon the health of women. 
The Court was impressed and Justice Brewer observed: “When a question 
of fact is debated and debatable, and the extent to which a constitutional 
limitation goes is affected by the truth in respect to that fact, a widespread 
and long-continued belief concerning it is worthy of consideration. We 
take judicial cognizance of all matters of general knowledge.” * This was 
a belated recognition of the truth Oliver Wendell Holmes had proclaimed 
in the Lowell Lectures of 1880: “The life of the law has not been logic: 
it has been experience.” The Court had indicated that “conceptual juris- 
prudence,” the mechanical or logical theory, no longer reigned supreme. 
As the years passed, Brandeis confronted the Court in case after case 
with a mass of social data in order to break the supremacy of “due process” 
until his method came to be known as the “Brandeis Brief.” No longer 
does the Court so readily declare social legislation unconstitutional on 
the ground that it deprives a person of “liberty or property without due 
process of law.” 


Revision of the Constitution by Judicial Review 


Judicial review results in far more acceptance than rejection of statutes 
on the ground of their constitutionality. By the acceptance of legislation 
enlarging the definition of congressional powers the Supreme Court has 


7297 U.S. 1 (1936). The italics are the author’s not the Court’s. 
§ Muller v. Oregon, 208 U.S. 412 (1908). 
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radically changed original conceptions of the meaning of the text of the 
Constitution of 1787 at the same time that it has rationalized the changes. 
“Thanks to our rigid Constitution,” wrote Edwin Earl Ross, “the powers 
that enable the federal government to cope with difficulties beyond the 
ken or foresight of the fathers cannot be granted by the present will of 
the people. We expect our judges to draw them out of the Constitution 
as a juggler draws rabbits out of a hat.” ° When it was deemed necessary 
to regulate collective bargaining on a national scale the power of Congress 
to regulate interstate commerce was interpreted to include the regulation 
of intra-state commerce and even other matters that might interfere with 
the free flow of commerce. Thus the states lost a portion of their hitherto 
“reserved power.” Through the wizardry of Federal expenditures under 
the “general welfare” clause the states have permitted supervision of some 
of their reserved powers according to the popular will. Professor Tiedeman 
observed: “When public opinion . . . requires the written word to be ignored 
the Court justly obeys the will of the popular mandate at the same time 
keeping up a show of obedience to the written word by skillful use of 
legal fictions.” 


HISTORIC CRISES OF THE SUPREME COURT 
The Dred Scott Decision 


The crises experienced by the Supreme Court are indicative of the ex- 
traordinary degree to which it is dependent upon the reputation and 
prestige it can maintain. In the Marbury decision (1803) the Supreme 
Court said to Congress, in effect: “You cannot enlarge our jurisdiction 
beyond what the Constitution has assigned us.” Self-protection was not 
involved over half a century later when once again the Court ventured 
to hold an Act of Congress unconstitutional. Dred Scott, a slave, had been 
taken by a former master from the slave state Missouri into territory 
believed to have been rendered free by the Missouri Compromise, and 
he was later taken back to Missouri. Did the slave’s living in free territory 
automatically emancipate him? Since Dred’s later master was now Sand- 
ford, a citizen of New York, the case could be considered by a Federal 
court as a controversy “between citizens of different states” provided Dred 
Scott was a citizen of Missouri. On this basis of diverse citizenship a case 
was brought in a United States circuit court and later appealed to the 
Supreme Court of the United States. Here the Court did not stop con- 
sideration of the case when it had concluded that it had no jurisdiction 
because Dred was not a citizen; it proceeded to hold the repealed Missouri 
Compromise to have been unconstitutional on the ground that Congress 
could not outlaw slavery in the territories. This decision threw the Court 


into the hottest of current party politics, since the new Republican party’s 


very reason for existence was the exclusion of slavery from the territories 
ry control of the 


as soon as it could win elections and attain the necessa: 
9° Edwin Earl Ross: Social Psychology (New York, 1909), p. 280. 
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government. If the decision stood, the very existence of the Republican 
party would be futile. The most astute of the Republican leaders, Abraham 
Lincoln, published the best-reasoned criticism of the Court’s decision in 
what may still be regarded as a standard for judging such controversial 
Court opinion. Lincoln said: “We do not propose that when Dred Scott 
has been decided a slave by the Court, we, as a mob, will decide him to 
be free . . . but we nevertheless do oppose that decision as a political 
rule, which shall be binding on the voter to vote for no one who thinks it 
wrong, which shall be binding on the members of Congress or the Presi- 
dents to favor no measure that does not actually concur with the principles 
of the decision. . . . We propose so resisting it as to have it reversed if we 
can, and a new judicial rule established upon this subject.” 1° Because 
the Court then seemed to be stepping outside its judicial field to decide a 
question of public policy its prestige declined in the late 1850’s to the 
lowest point in its long history. Curiously enough it soon fell to Lincoln 
as president to appoint a majority of the Supreme Court as vacancies 
occurred in the personnel that had rendered the Dred Scott decision. The 
reversal of the decision, however, came in the Thirteenth Amendment’s 
abolition of slavery and the Fourteenth Amendment’s redefinition of na- 
tional and state citizenship. 


The Greenback Cases 


Half a dozen years after the close of the Civil War the Supreme Court 
had regained the prestige lost by the Dred Scott decision when, on an 
issue of the constitutionality of a Federal statute, it made another false 
step that impaired the popular confidence in its integrity. By a four to 
three division the Court held unconstitutional the provision of the Civil 
War statute making United States notes, popularly known as greenbacks, 
legal tender in so far as they might be offered in payment of debts con- 
tracted before the passage of the Act. Since these notes were not then 
convertible into standard money they circulated at a depreciated value 
in terms of gold. On the very day the decision was announced President 
Grant made appointments to fill two vacancies in the Court with judges 
who joined the minority and reversed the Court’s stand when cases involv- 
ing the same issue were quite promptly brought up and considered. Even 
the Chief Justice Salmon P. Chase joined in the ensuing charge that the 
President had “packed” the Court. The reversal operated to the enormous 
financial advantage of railroads whose long-term bonds, then falling due, 
could now be paid in the depreciated currency instead of the gold that the 
first decision would have required. 


The Income Tax Case 


Even more serious was the damage sustained by the Court in the Income 
Tax Case of 1895. The Revenue Act of 1893 had laid a two per cent tax 


1° John G. Nicolay and John Hay, editors, Complete Works of Abraham Lincoln, 
12 vols. New York, 1905, Vol. I, p. 464. 
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on incomes over $4,000. In harmony with the precedents of a century the 
Supreme Court at first held the tax constitutional by a vote of four to four. 
One justice who had been absent on account of illness believed the tax 
to be constitutional and was present at a rehearing when one of those 
who had held that opinion at the first hearing changed his mind, where- 
upon the tax was held unconstitutional in a five to four vote. Coming in the 
midst of the universal distress of the harrowing depression of the middle 
1890’s the Court’s shielding of wealth from taxation created a furor some- 
what comparable to that following the Dred Scott decision. “Interest in 
the tax itself,” wrote David Rich Dewey, “was lost sight of in the revela- 
tion of fickleness and uncertainty in the highest court in the land.” Less 
astutely, but still somewhat as Lincoln in the 1850’s had expressed the 
public dissatisfaction with the Dred Scott decision, William Jennings 
Bryan in the 1890’s became the eloquent spokesman of the opposition to 
the income tax decision. “They criticize us for our criticism of the Su- 
preme Court,” he said. “My friends, we have not criticized; we have simply 
called attention to what you already know. If you want criticism read 
the dissenting opinions of the Court. There you will find criticisms. They 
say we passed an unconstitutional law: we deny it. The income tax was 
not unconstitutional when it went before the Supreme Court for the first 
time; it did not become unconstitutional until one of the judges changed 
his mind, and we cannot be expected to know when a judge will change 


his mind.” 2 


The Court Crisis of the 1930’s 


One after another outstanding measure of Franklin Roosevelt’s administra- 
tion was held unconstitutional by the Supreme Court. The codes of fair 
competition prepared under the terms of the National Industrial Recovery 
Act were held to have been the result of an unconstitutional re-delegation 
of legislative power. 1” The act abrogating the gold clause in government 
obligations was held to be a repudiation of the pledge implicit in the power 
to borrow money.!% A part of the Home Owners’. Loan Act of 1934 was 
held to be an encroachment on the reserved powers of the states. 14 The 
processing tax on the Agricultural Act of 1933 was held to be not within 
the Federal taxing power.* The Act providing for readjustment of 
municipal indebtedness was held invalid as an interference with state 
sovereignty. 1° The Railroad Retirement Act was held not to be a regula- 


tion of commerce. !7 The Frazier-Lemke Act, designed to delay fore- 
11 Henry S. Commager: Documents of American History. 2 vols. New York, 1938, 


Vol. II, p. 176. 2 ¥ 
12 Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). 


13 Perry v. U.S. 330 (1935). 

14 Hoplins Federal Savings and Loan Association v. Cleary, 296 U.S. 315 (1935). 

15 United States v. William M. Butler et. al., Receivers of Hoosac Mills Corp. 297 
U.S. 1 (1936). 

16 Ashton v. Cameron County 
(1936). | 

17 Railroad Retirement Board v. Alton R. R. et. al., 295 U.S. 830 (1935). 


Water Improvement District No. 1, 298 U.S. 513 
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closure of mortgages of farmers, was held to be in violation of property 
rights under the Fifth Amendment. 18 Amendments to the Agricultural 
Readjustment Act were held not to be within the Federal taxing power. 
The Bituminous Coal Conservation Act was held not to impose a tax but 
a penalty not sustained by the commerce clause. 2° Unless the Court 
could somehow be checked in its setting aside of legislation the apparent 
will of the electorate as expressed in the overwhelming re-election of 
Franklin Roosevelt in 1986 would be nullified. Suddenly, in February, 
1937, President Roosevelt in a message urged Congress to authorize the 
appointment of not more than six additional justices of the Supreme Court 
as aids to those who, having reached the age of seventy and having 
served ten years on the bench, failed to retire in six months. This “court 
packing,” as its indignant opponents pronounced it, created a furor of 
condemnation. President Roosevelt failed to get the legislation he asked 
for, but in the midst of the debate over his proposals the Supreme Court 
executed its historic reversal. By a series of decisions beginning in 1937, 
the Supreme Court has held that all of the more important aspects of 
manufacturing fall within the scope of the power of Congress to regulate 
interstate commerce. Since that date not a single New Deal statute has 
been held unconstitutional. *? The crisis of the 1930’s passed and as vacan- 
cies occurred President Roosevelt filled them with appointees until all but 
one of the members of the Supreme Court had been nominated by him. 


The Crisis in the Roosevelt Court 


Contrary to expectations the new Court, all of whose members but one 
had been appointed by President Franklin Roosevelt, failed promptly to 
become an integrated group. Sharp differences found expression in dissent- 
ing opinions phrased in scarcely judicial terms which were, as Thomas 
Reed Powell put it, “often apt to rest more on their own foundations than 
on the conceived weakness in the majority opinion.” So incompatible were 
the temperaments of some of the justices that in 1946 the conflict burst 
out in public denunciation through the press. Moreover the differences 
stood out in relief under statistical analysis. Due to Marshall’s qualities of 
intellect and personal leadership dissenting opinions had been rare under 
his chief justiceship. As late as 1910-11, 87 per cent of the opinions of the 
Court had been unanimous. But in the first term after the Court’s 1937 
reversal of trend as to the constitutionality of statutes, unanimous opinions 
declined to 63 per cent. By the 1942-3 term for the first time in the long 
history of the Supreme Court its members disagreed oftener than they 
agreed in formal opinions. As justice after justice was appointed to fill 
vacancies until not a single pre-Roosevelt appointee remained in the 
court, unanimous opinions declined until in the 1946-7 term an all-time 


18 Louisville Joint Stock Land Bank v. Radford, 295 U.S. 55 (1935). 

19 Rickett Rice Mills v. Fontennot, 297 U.S. 110 ( 1936). 

20 Carter v. Carter Coal Co., 298 U.S. 238 (1936). 

210. R. Altman: “First Session of the Seventy Fifth Congress,” American Political 
Science Review (1937), 41:1071-1093. 
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low of only 36 per cent unanimity was reached. The differences between 
the justices fell into a pattern of opposing ideologies variously designated 
as those of “conservatives” against “liberals,” “right” against “left,” or 
practitioners of “self denial” against “activists” signifying, on the one hand, 
the justices who leave questions of policy strictly to legislatures against 
those, on the other hand, who would re-examine the legislative judgment. 

The over-all controversy between the two groups in the Supreme 
Court concerns the scope of governmental controls as opposed to private 
rights and at the peak of the disagreements issues involving labor and 
business regulations chiefly caused the differences. The instability of the 
new Court has caused deep concern, but it need not be assumed that this 
time-honored institution has at last run its course and is in process of 
permanent disintegration. Crises in the Court have come before and 
passed. The vast gulf between what were regarded by the public as 
established norms of social philosophy, the assumed status quo of the 
1920’s, and the radically different but now generally accepted govern- 
mental policies of the 1940’s confront the Supreme Court with the almost 
superhuman necessity of rationalizing new concepts in terms of the older 
jurisprudence. *? 


JUDICIAL REFORM 
Marshall's Proposal for Checking Judicial Review 


President Franklin Roosevelt’s proposal for judicial reform was only the 
most recent occasion when the issue of reforming the courts has been 
raised since Marshall’s Court invalidated a Federal statute and many state 
statutes. “It should be remarked however,” wrote Howard Lee McBain, 
“that in nearly every instance those who reprobated the power [judicial 
review] were prompted by their antagonism to the effect of its exercise 
in this or that particular case.” 23 Thus it seems to be largely a question 
of whose ox has been gored. For example, when Marshall’s Court in 
McCulloch v. Maryland held the Bank of the United States to be con- 
stitutional, erstwhile critics of judicial review condemned the Court, not 
for exercising the power, but for not using it against the constitutionality 
of the Bank. It is a curious fact that the proposal of a far more drastic 
check on judicial review than President Roosevelt’s “court packing” came 
from none other than Chief Justice Marshall. His proposal would have 
amounted to a possible congressional veto upon each instance of the 
Court’s invalidation of Federal legislation. This suggestion was offered in 
1806 when the Jeffersonians were determined to reconstitute the Court 


22 See C. Herman Pritchett: “Dissent on the Supreme Court, 1943-44.” American 
Political Science Review (1945), 42-54; “The Roosevelt Court: Votes and Values. 
American Political Science Review (1948), 42:53-67. Thomas Reed Powell: 
“Our High Court Analyzed,” New York Times, June 18, 1944; Arthur M. Schlesinger, 
Jr.: “The Supreme Court.” Fortune (1947), 73-212; Kenneth A. Davis: “Revolution 
in the Supreme Court,” Atlantic Monthly ( 1940), 166:85-96. 

23 Howard Lee McBain: The Living Constitution, p. 255. 
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through impeachment and conviction of Supreme Court justices and the 
impeachment of Marshall himself seemed imminent. “I think,” wrote Mar- 
shall, “the modern doctrine of impeachment should yield to an appellate 
jurisdiction in the legislature. A reversal of those opinions deemed un- 
sound by the legislature would certainly better comport with the mildness 
of our character than would a removal of the judge who has rendered 
them unknowing his fault.” *4 The Jeffersonian program of impeachment 
collapsed through the Senate’s refusal to convict Associate Justice Samuel 
Chase, and Marshall, no doubt, gladly forgot his suggestion as the crisis 
passed and the Court regained its self-confidence. 

During the Reconstruction period, we have seen that Congress de- 
prived the Supreme Court of jurisdiction of a case when everything had 
been done but announcing the Court’s judgment. In this same period 
the House of Representatives passed, by a large majority, a bill that would 
have required a two-thirds vote of the Supreme Court to hold an Act of 
Congress unconstitutional but the Senate took no action on the measure. 
Even if enacted, the Supreme Court would quite probably have disre- 
garded the statute as an unconstitutional invasion of the function of the 
judicial branch of the Federal government. In states where the extraordi- 
nary majority is now required for holding a statute unconstitutional, a 
minority of the court can sustain the constitutionality of a statute with the 
curious consequence that this minority then prepares the prevailing opin- 
ion while the majority gives the dissenting opinion. In 1912 Theodore 
Roosevelt startled the bar associations of the nation by proposing the 
recall, by referendum, of state supreme court decisions that held state 
statutes unconstitutional. There was no strong favorable popular response 
to this proposal. Suffice it to say that none of these proposed restrictions 
have ever been laid permanently on the Supreme Court, and aside from 
public pressures upon it the only significant restraint upon the Court is its 
own self-restraint. Indeed the Supreme Court has frankly admitted that 
its “power and influence rest solely upon the appeal for the assertion and 
protection of rights guaranteed by the Constitution and by the laws of 
the land and on the confidence reposed in the soundness of their decisions 
and the purity of their motives.” ** Here as nowhere else in the govern- 
ment character counts and it is significant that the American people seem 
to hold the judiciary in higher esteem than either the executive or the 
legislative branches of the government. 


24 A. J. Beveridge: Life of John Marshall, 4 vols. Boston, 1919, Vol. II, p. 177. 
25 United States v. Lee, 106 U.S. 196 (1882). 
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CHAPTER XXVII 


FEDERAL FINANCE: TAXATION, DEBTS, AND 
TREASURY MANAGEMENT 


by JAMES A. MAXWELL 


a 


One than one hundred and seventy years ago Adam Smith de- 
clared the first duty of government to be “that of protecting 
the society from the violence and invasion of other inde- 

pendent societies.” 1 The United States, isolated from Europe and Asia 
by two oceans, has been one of the most peaceful of great nations. It 
comes, therefore, as a shock to realize that this “first duty” has been by 
all odds the most important function—measured by expenditure—of the 
Federal government of the United States. And this has been true even in 
years of peace. At such times the nation has had to provide a large budget 
for defense either to safeguard against future aggression or to pay for 
past wars (see Table 1). 


TaBLe 1 
Defense Expenditure of the Federal Government in Years of Peace® 


Defense Total Percentage 

(In Millions of Dollars ) for Defense 
1811 6.6 8.2 80 
1831 11.2 15.2 74 
1891 236.8 355.4 67 
1921 2,458.8 4,322.0 57 
1941 7,731.0 13,765.0 51 


° Precise figures of defense expenditures are not available. This table counts as such 
expenditure that for the military and naval establishments, for veterans, and for in- 
terest on the Federal debt. A small amount of the public debt was not incurred for 
purposes of defense and for this reason the figures of expenditure for defense may be 
thought to be too high. But this over-estimate is counterbalanced by the failure to 
a other expenditures (because they cannot be isolated) which should be charged 
to defense. 


1 Adam Smith: Wealth of Nations (New York, 1904), Book V, chap. 1. 
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The figures may, however, provide some ground for optimism, be- 
cause they appear to indicate that, despite the great growth in absolute 
expenditures, the relative trend is downward. In 1811 defense required 
80 per cent of Federal expenditures, while in 1891 the figure had fallen 
to 67 per cent and in 1941 to 51 per cent. During the long years of peace 
citizens of the United States have debated the question of the proper 
functions of government, and their decision has been to expand the non- 
military functions. If the threat of war could be allayed, the force behind 
this decision would be vastly augmented. 

Even so, the expansion has been rapid, with the result that govern- 
ment is now performing some duties which the citizen in 1789 could not 
have imagined and some which he would not have thought to be appro- 
priate. Growth of the former reflects technological changes and a rising 
standard of living; growth of the latter a changing attitude toward the 
proper boundaries of the public and the private spheres. Whatever the 
reason, a growing portion of the income of the nation has, over the dec- 
ades, passed through the hands of government. Within the last decade 
and a half this trend has accelerated, particularly with respect to the 
Federal government. The majority of citizens, even before 1941, had 
placed many new functions upon it. World War II accelerated the shift 
and in the postwar world the responsibilities of government are enormous. 
In the fiscal year 1947 the expenditures of the Federal government 
amounted to $42.5 billion dollars, and a sober forecast cannot presume 
any marked decline. Since this is so, the influence of government upon 
the economy has achieved a new importance. 

Aside from defense, governmental expenditures for public assistance 
and welfare, and for public enterprises, have shown the most rapid 
growth (see Table 2). This may be a mirror of things to come. Increased 


TABLE 2 
Governmental Expenditure for Selected Functions, 1929 and 1941° 

1929 1941 1929 1941 

(In Billions of Dollars ) (Index Numbers ) 
Protection 1.9 7.7 100 405 

Public assistance a 

and welfare 1.4 5.7 100 407 
Public enterprises 1.5 4.1 100 274 
Education 2.5 2.6 100 104 
Highways 1.9 1.7 100 90 
Other 2.5 2.6 100 104 
11.7 24.4 100 209 


© Derived from E. D. Allen and O. H. Brownlee: Economics of Public Finance (New 
York, 1947), p. 28. 


expenditure, especially Federal, for public assistance and welfare indi- 
cates growth of the opinion that government should provide a minimum 
level of social services for needy citizens, including not only those out- 
side the labor market—the young, the aged, the unfit and incapacitated 
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—but also those employables thrown out of work by economic depres- 
sion. Increased expenditure for public enterprises reflects the growing 
opinion that certain activities of a commercial nature should be taken 
into the sphere of government. 


THE BOUNDARY BETWEEN PUBLIC AND PRIVATE BUSINESS 


What is the rationale of the expansion of governmental functions and 
expenditures? In modern times no serious debate has ever occurred con- 
cerning the appropriateness of defense as a function of government. Ques- 
tions have, of course, been raised concerning the proper amount of de- 
fense and the efficiency with which the job was being done; these were 
political issues, debated on the rostrum and in the forum. But that the 
responsibility belonged to government, and could not possibly be pro- 
vided by the private sector of the economy, has been undisputed. The 
citizen today would add a considerable list of primary services which, 
in his opinion, must be performed by government if they are to be per- 
formed at all. Maintenance of internal security, provision of educational 
services, construction of highways—to mention only a few—are functions 
that belong in the public economy. 

What are the characteristics of the primary functions of government? 
The broadest characteristic is that they are of a collective nature: they 
are rendered not to individual citizens, but to citizens as a whole. In pro- 
viding defense, the government considers the collective needs of the na- 
tion, and even when, as in the case of education, the service is rendered 
to individuals, the government has strongly in mind the benefits which 
will accrue to the whole people. Some educational services have been 
and would be provided by the private economy without governmental 
intervention, but the belief is widespread that the private supply of these 
services would be inadequate. 

The important contrast can be made clearer by considering in bald 
outline the characteristics of the private economy. In it individual citi- 
zens as consumers in possession of dollars try to maximize their satisfac- 
tions, and as producers try to maximize their net incomes. Labor and 
capital are allocated in response to these dollar demands. In the private 
economy individual citizens buy goods and services from private busi- 
nesses (and also sell to private businesses) taking as much or as little as 
they choose. The price paid is uniform for cach buyer and seller, and is 
intended to cover the firm’s cost of production. The balancing of satis- 
faction received and given is a matter for individual decision, although 
the government will often specify “rules of the game.” 

This abstract description indicates by contrast another broad char- 
acteristic of the public economy. It is that when government renders col- 
lective services to the citizens it may resort to compulsion. Individuals 
are not allowed to specify the amount of defense they will take or the 
price they will voluntarily pay for it. Not only is the decision concern- 
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ing the proper amount of defense collective, but the government dis- 
tributes the cost among citizens through taxes, that is, through compul- 
sory payments assessed by general rules, rather than by prices, which 
are voluntary payments not assessed at all. 

These characteristics obviously serve only to outline in the broadest 
terms the boundary between the public and the private economy. Any at- 
tempt to make it precise at once raises dispute. Almost everyone will 
agree that government has the responsibility of providing for education 
and for relief of the poor. But how much of each? When in 1935 the New 
Deal offered a system of social security to Congress, a sharp controversy 
arose. Some conservatives, including some labor leaders, believed the in- 
dividual virtue of self-reliance to be threatened. Only because the impact 
of prolonged depression had made a mockery of their fears did Congress 
venture to act. Almost everyone will agree also to the abstract principle 
that government must make and enforce “rules of the game” under which 
private business should operate. But here also agreement ends when the 
rules are made specific. * 

When we pass from the primary functions to those less clearly govern- 
mental, differences of opinion concerning the proper limits of the public 
economy become more acute. The issues will be clarified by a considera- 
tion of what may be called the commercial functions of government which, 
as the name implies, have characteristics similar to those of private busi- 
ness. Even in this area some governmental ventures have received wide- 
spread approval. The Post-Office is the oldest and best example. Adam 
Smith, who was hostile to public business enterprise, said that postal 
service “is perhaps the only mercantile project which has been success- 
fully managed by . . . every sort of government.” * And in the United 
States, where the system of private enterprise has had greater strength 
than in any other major country, the Federal government, through the 
Inland Waterways Corporation, before the New Deal, ran the Panama 
Canal, a railway in Panama and Alaska, and a system of water transpor- 
tation. Why were not these left to private enterprise? For the particular 
job in hand, private operation had some aberration or defect. For example, 
the Panama Canal, in addition to being an undertaking with commercial 
aspects, was vital to national defense. 

The Reconstruction Finance Corporation and the Tennessee Valley 
Authority are more recent examples of commercial enterprises of the 
Federal government. The R.F.C. was created in 1932 to thaw out the 
frozen assets of the banks at a time when private leaders felt unable to 
risk their capital, and it lived on because miscellaneous war jobs were 


2Since the 1880’s the regulatory tasks of government have steadily expanded. 
Among the best known of governmental bodies in this field are the Interstate Commerce 
Commission regulating transportation, the Civil Aeronautics Administration regulating 
air transport, the F' ‘ederal Communications Commission regulating radio, telegraph, and 
telephone, the Securities Exchange Commission regulating issue of securities, the Fed- 
eral Power Commission regulating the electric power industry, and the Federal Trade 


Commission enforcing the anti-trust laws. 
8 Adam Smith: Wealth of Nations (New York, 1904), Book V, chap. II, p. 303. 


Cuapter xxvii: Taxation, Debts, and Treasury Management 5385 


passed to it. T.V.A. was a depression creation with the multiple functions 
of flood control, improvement of river navigation and land utilization, re- 
forestation, rejuvenation of a backward area, and power development. 
Its welfare functions fell clearly within the public economy, but what of 
power development? Was this the start of socialization of the entire in- 
dustry? The controversy over T.V.A. was the more acute because it was 
patent that government regulation of the power business had been in- 
effective. 

Here, then, is an illustration which focuses the dispute over the 
proper scope of the public economy. The government, when it provides 
defense, is doing a job which cannot possibly be done by private enter- 
prise. But in producing power the government operates broadly on “busi- 
ness” principles. It sells power at a price which will cover cost and which 
will be uniform for all buyers; it allows citizens to take as much or as little 
of the product as they choose. Behind socialization of industry there may 
often be some collective or welfare objective, but there is also the belief 
that government can run certain enterprises better than private persons 
can run them. In many European countries this belief has strong support 
and if it happens to be verified by experience, the area of the public 
economy will expand. 

The basis upon which decisions are taken to allocate resources of 
labor and capital to the public sphere is political. Citizens—the majority 
of them—are responsible for the amount and the direction of govern- 
mental expenditure. Needless to say the process is indirect and haphazard 
since it operates through a system of representative government. Let us 
contrast this process with the process by which decisions concerning the 
allocations of resources operates in the private economy. The limit of ex- 
penditure for an individual is set by his current income; unless he can earn 
more, he cannot spend more. But because government has the power of 
taxation it is limited in its spending only by its ability to raise money from 
all the citizens. With respect to the direction of expenditure, the indi- 
vidual citizen tries to use his dollars so that the satisfaction secured from 
each of them is equal. This feat is performed with indifferent success by 
most of us, even after long experience. But the decisions of government 
concerning the direction of its expenditure—whether it shall expand or 
contract present expenditures, or begin new expenditures—rest on a more 
precarious basis because they are collective. The people as citizens must 
decide upon the appropriate allocation of resources between the public 
and private spheres, and within the public sphere. 

The immediate responsibility for collective decisions concerning 
governmental expenditures rests upon Congress. By voting appropria- 
tions it decides both the amount and the direction of public expenditure. 
And since most of these will be financed by taxation, that is, most of 
them will not be commercial, Congress has the related task of deciding 
how and in what amount resources will be taken out of the pockets of 
citizens and put into the public purse. Congress will, of course, not have to 
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re-examine yearly every detail of the budget since it will assume that the 
broad pattern set by the past is a present guide. But a limit must be deter- 
mined for expenditures as a whole and for each avenue of expenditure. 
Congress will attempt to make its decisions with the opinions of the ma- 
jority of the citizens in mind, and these opinions are not constant over 
time. What one generation of voters rejects, another will embrace, some- 
times because of changed conditions and sometimes because of an in- 
tangible shift in social philosophy. 

In the United States decisions made by citizens concerning whether 
or not government should act are complicated by the need to select the 
appropriate level of government. In terms of expenditure, Table 3 indi- 
cates not only the growth in the public sphere, but also the relative growth 
of the Federal government over the states and localities. 


TABLE 3 


Government Expenditure in Relation to National Income 
Percentage of 


Federal State and Local 
(In Billions of Dollars ) 
1929 3.0 8.7 11.7 14.5 
1941 13.9 10.4 24.4 26.0 
1947 42.5 12.0 (est.) 54.5 26.8 


This again is a recent trend which raises speculation about its limits. The 
United States is a federalism with a written constitution which places re- 
strictions upon governmental functions and which divides functions and 
revenues between the Federal government and the states. 


WHAT THE CONSTITUTION SAYS ABOUT GOVERNMENT 
FUNCTIONS, AND ESPECIALLY ABOUT TAXATION 


A prime defect of the Articles of Confederation was that they left Con- 
gress in complete fiscal dependence upon the states. Congress could call 
upon the states to levy taxes for it; it could not levy and collect taxes 
through its own officers. Every schoolboy knows how badly this worked. 
As a result the majority of the men who met at Philadelphia in 1787 to 
frame a new constitution were clear in their minds that Congress needed 
the power to levy taxes of its own. 

The powers given by the new constitution were sweeping. Accord- 
ing to Article I, Section 8: “The Congress shall have power to lay and col- 
lect taxes, duties, imposts, and excises . . .” This meant that, besides ex- 
clusive control over customs, it was to have a concurrent jurisdiction with 
the states in practically all fields of taxation. Some limitations were im- 
posed. The duties, imposts, and excises had to be “uniform” throughout 
the United States; “direct” taxes had to be apportioned among the states 
according to population; export duties were forbidden. On a few occa- 
sions some of these limitations have been important. The direct-tax 
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clause, as interpreted by the Supreme Court in 1895, prevented levy of 
a Federal income tax until adoption of the sixteenth amendment in 19183, 
But in the main they have imposed no hardship. Uniformity has been held 
to mean merely geographical uniformity, so that the same rate of excise 
is applied in California as in Maine and duties on imports are uniform at 
all ports of entry. Uniformity does not now debar development of pref- 
erential duties on imports from insular dependencies, or trade agreements 
with many nations under which import duties are lower on goods coming 
from some countries than from others. The prohibition of export duties 
has counted for little because Congress could not have raised much reve- 
nue in this fashion. 

More important than express limitations have been implied limita- 
tions arising out of the nature of federalism. In the famous case of Mc- 
Culloch v. Maryland, Chief Justice Marshall in 1819 struck down a state 
tax upon the first Bank of the United States—a Federal instrumentality 
—and in subsequent cases the freedom of Federal instrumentalities from 
state taxes was expressed quite generally and without significant qualifi- 
cation. Over the years a parallel doctrine was developed by the Supreme 
Court concerning Federal taxation of state instrumentalities. Both of these 
immunities have been narrowed in recent years first by Court decisions 
and then by legislation. In a series of decisions in the 1930's the Supreme 
Court held that the income of certain persons in Federal and state em- 
ployment was subject to taxation by the appropriate government. By Hel- 
vering v. Gerhardt the salaries of engineers of the Port of New York 
Authority—a bi-state corporation created by compact between New York 
and New Jersey—were held liable to Federal income tax. * In a parallel 
case, New York ex rel. Graves v. O’Keefe, * an officer of the Home Own- 
ers’ Loan Corporation, a wholly owned corporation by the F ederal gov- 
ernment, was held liable to income tax by the state of residence. In 1939 
Congress in effect generalized these decisions by the Public Salary Tax 
Act which provided for Federal taxation of salaries of state officers and 
made possible state taxation of Federal officers. 

One important immunity remains: that of governmental securities. And 
the bar to its removal is the intense opposition of state and local govern- 
ments. The essential reason why they defend the immunity, while the 
Federal government has desired its removal, is to be found by analysis 
of the financial benefits the immunity provides. State and local bonds, the 
income from which is exempt from Federal income tax, sell at a higher 
price than if they were taxable. Removal of the exemption would, there- 
fore, increase the interest rate which states and localities would have to 
pay on future borrowing. It would, however, bring the Federal govern- 
ment a considerably larger revenue from income taxation. Even more im- 
portant, the immunity seriously impairs the fairness of the Federal income 
tax. This happens because the tax is sharply progressive, that is, its rate 


4304 U.S. 405 (1937). 
5 306 U.S. 466 (1939). 
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is much higher on large than on small incomes. A rich man who receives 
a large part of his income from tax-exempt securities lowers the total of 
his taxable income; he pays a smaller Federal income tax than a person 
with the same income who has not invested in tax-exempt bonds. Aboli- 
tion of the exemption is obviously to the fiscal interest of the F ederal 
government. It might be thought that the states and localities would gain 
similarly if they had the right to tax Federal securities. In fact, how- 
ever, states and localities are aware that this right would produce little 
revenue because the types of taxes available to them would not effectively 
reach the securities. Accordingly they have resisted—and successfully— 
every attempt to alter the situation. ° 

Another limitation arising out of the nature of federalism concerns 
the purposes for which taxation could be levied. The Constitution de- 
clares that taxes are to be collected “to pay the debts and provide for the 
common defense and general welfare of the United States.” On its face 
this welfare clause might seem to cover almost any Federal purpose. For 
many years after 1789 it was, however, interpreted strictly by Congress 
and the executive. President Madison, for example, argued against the 
propriety of Federal expenditure for internal improvements as tending to 
destroy the constitutional boundary between Federal and state powers. 
To argue that such expenditures were for the general welfare was, he be- 
lieved, inadmissible. Questions of general welfare were “questions of 
policy and expediency” and therefore “unsusceptible of judicial cogni- 
zance and decision.” 7 The Supreme Court would, in his view, be vir- 
tually excluded from any part in defining the boundary between the Fed- 
eral and state spheres. 

Until the Civil War this narrow interpretation was dominant; there- 
after it waned markedly, although efforts by Congress to extend Federal 
powers through the taxing power were occasionally checked by the Su- 
preme Court. As late as 1936 the Court struck down the processing taxes 
of the Agricultural Adjustment Administration as an attempt to accom- 
plish by the Federal taxing power objects which the Federal government 
had no direct power to achieve. On the other hand, the Court has on many 
occasions upheld Federal taxes which are obviously penalties rather than 
taxes, Prohibitive Federal levies on manufacture of colored oleomargarine 
and of phosphorus matches and on registered dealers in narcotic drugs 
and firearms have been declared to be constitutional, although they bring 
an insignificant revenue into the Treasury. More and more in recent years 
the Supreme Court has been reluctant to speculate about what motives 
Congress may have had when it passed tax laws. Some boundaries may 


6 For years the Federal income-tax law has contained a provision exempting interest 
on state and local securities. Successive presidents and secretaries of the Treasury Nr 
recommended to Congress that this be removed. A test case could then be —_ to : e 
Supreme Court to settle the question of constitutionality of a Federal tax. T anes 
and localities argue that the question of constitutionality should be regarded as 7 rea y 
settled and that the only proper avenue for Federal action is constitutional NT Aor : 

7J. D. Richardson: Messages and Papers of the Presidents ( Washington, ), 


Vol. I, p. 585. 
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exist which the Court would defend against congressional invasion. But 
legal opinion is unclear concerning the location of the boundary, and, as 
a result, Congress has now wide freedom to enact the tax laws it con- 
siders to be desirable. 

In short, the conclusion is justified that at present the Federal power 
to tax is commensurate with its responsibilities. A more urgent issue for 
the future may relate to the tax powers of the states and localities. The 
trouble here, however, is not the Constitution of the United States, but 
the plain fact that the sources of revenue which can be used efficiently and 
equitably by state and local governments are limited. Economic integra- 
tion of the nation has meant that state boundaries retain chiefly a political 
significance. ; 


THE AMOUNT AND PATTERN OF FEDERAL REVENUES 


Both the amount and the pattern of Federal revenues have undergone 
transformation since 1789. It will be convenient first to consider the 
former. 

Figures of the absolute amounts collected as Federal revenues in se- 
lected years are given in Table 4, although these are not very meaningful. 


TaBLe 4 
Federal Revenue and National Income for Selected Years® 


Ratio of 
Federal National Federal National Revenue to 
Revenue Income Revenue Income Income 
(In Millions of Dollars ) (Per Capita) (In Per Cent) 
1799 75 677 1.46 131 11 
1839 81.5 1,631 1.85 97 1.9 
1889 387.1 10,701 6.22 174 3.6 
1921 5,572.6 56,689 51.70 525 9.8 
1947 43,259.0 203,000 300.41 1450 20.3 


(est. ) 


° Figures of national income from Robert F. Martin: National Income in the United 
States, 1799-1938 (New York, 1939); figures of Federal revenue from Davis R. Dewey: 
Financial History of the United States (New York, 1934). 


In 1799 the total of Federal revenues was $7,500,000; in 1947 it was $48,- 
259,000,000. This is an enormous growth, but we must bring to mind other 
circumstances which also have altered. In size, population, and income 
the United States in 1947 is enormously different from the United States 
of 1799, and a proper perspective can be secured only by correcting for 
some of these variables. In 1799 the population of the nation was not 
much above 5 million; in 1947 it was over 140 million. On a per capita 
basis the revenue of the Federal government was, therefore, $1.46 in 
1799 and $300.41 in 1947. But a more useful comparison takes account of 
the growth of the national income. In 1799 the population of the United 
States consisted mostly of farmers, traders, and frontiersmen, all of them 
relatively poor. The level of the national income is estimated at 677 mil- 
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lion dollars. In 1947 the United States had amassed an enormous store of 
capital equipment and its income amounted to 203 billion dollars. * In 
1799, therefore, Federal revenues amounted to 1.1 per cent, and in 1947 
to 20.8 per cent, of the national income. Table 4 gives similar figures for 


TABLE 5 


Sources of Federal Revenue 





1857 1906 1919 1929 1947 
(In Millions of Dollars ) 

Customs 64 300 185 602 494 
Taxes on income and 

profits — — 2,601 2,332 30,601 

Other 5 295 2,366 1,099 12,084 

Total 69 595 5,152 4,033 43,259 

Percentages 

Customs 93 50 4 15 1 
Taxes on income and 

profits _ _ 50 58 71 

Other tf 50 46 27 28 

Total 100 100 100 100 100 


a few other years. While the increase in the percentage has been notable 
in recent years, the impression of catastrophic change is absent. 

The pattern of federal revenues, that is, the sources from which the 
revenues were derived, has undergone a veritable revolution in the twen- 
tieth century, and especially in the last decade. Up to the Civil War the 
great bulk of Federal revenue came from customs duties. In 1857, for ex- 
ample, 93 per cent came from this source. During the Civil War consid- 
erable diversification took place. Besides a wide variety of commodity 
taxes (excises), a Federal income tax and inheritance tax were imposed. 
After the war there was reversion to the old pattern except that excises 
on liquor and tobacco remained more important. In 1906 nearly 92 per 
cent of Federal revenue came from customs (50 per cent), and excises 
on liquor (84 per cent) and tobacco (8 per cent). 

The first major shift in emphasis came with World War I. By virtue 
of the Sixteenth Amendment the Federal government was able to rely 
heavily on taxation of personal and corporation income. In 1919, out of a 
total Federal revenue of 5,152 million dollars, over one-half came from 
taxation of income and profits; and during the 1920's little change in pat- 
tern took place. The depression and World War II accelerated the shift 
in pattern. By 1947 taxes on income and profits provided nearly three- 
quarters of the Federal revenue. With the exception of excises on liquor 
and tobacco, commodity taxes had become relatively unimportant. 


8 The meaning and purchasing power of the dollar were, of course, different in these 
two years. Through price indices a rough correction could be made, but price levels in 
widely separated years are of very limited value and, therefore, the figures have been 


allowed to stand. 
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FISCAL POLICY 


For decades politicians of every faith have been immodest in claiming 
credit and assessing blame for economic conditions. The prosperity of 
one period and the depression of another have been attributed to the 
wise or unwise program of the Republican or Democratic party. Students 
of economics and government, as well as wary citizens, were long in- 
clined to regard these claims as bogus or exaggerated. The economic 
sphere of government was so small and the programs of the major political 
parties so similar that their effect upon prosperity and depression seemed 
remote. It is, moreover, clear that many politicians did not take their own 
claims very seriously. Both major parties subscribed to a laissez-faire doc- 
trine, and, in pursuit of this dogma, both aimed at a balanced annual 
budget. 

Students of economics and government also believed in a balanced 
annual budget. And the premise which, explicitly or implicitly, underlay 
their thinking was the existence of full employment. When the nation’s 
resources of labor and capital were fully employed, expansion of govern- 
mental spending—even if this were done by borrowing—would merely di- 
vert resources from the private to the public economy. The new govern- 
mental demand would not serve to increase the total production and 
income of the nation. It would merely bid up the money price paid for 
labor and capital already employed. 

In the last fifteen years a new conception of the role of governmental 
finance has been formulated, mostly as a result of the severe impact of 
depression after 1929. In 1929 the national income was $79,498,000,000; 
in 1933 it had fallen to $44,713,000,000. The phenomenon of the business 
cycle was not new. What was new after 1929 was the severity and the 
prolongation of the depression, and development of the feeling that gov- 
ernment should and could do something by way of remedy. 

The anti-depression efforts of the Federal government in the 1930's 
were not an unqualified success. Beyond a doubt FERA, WPA, PWA did 
a great deal to alleviate human suffering arising out of unemployment. 
But the aim of stimulating economic recovery was less successful of 
achievement. Then came World War II with an enormous increase in gov- 
ernmental spending in pursuit of a purpose which the whole nation could 
understand and endorse. In this situation the powerful forced draft of 
governmental spending did serve to bring about full employment and an 
increase in production and income, thereby reducing the economic cost 
of the war to the nation. 

This signal demonstration served to convince many doubters that 
governmental finance—spending and taxing—had marked effects upon 
the level of national employment and income. The more enthusiastic con- 
verts declared that this powerful mechanism should be harnessed for pur- 
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poses of peace. In 1946 the Congress gave the fiscal policy program a 
modicum of endorsement by declaring that “it is the continuing policy 
and responsibility of the Federal government . . . to promote maximum 
employment, production and purchasing power.”® In part this new posi- 
tion stems from the conviction that when in depression people who want 
to work are forced to be idle, this means human suffering and a waste of 
resources; in part it stems from the certainty that government spending 
is now, and will remain, a large fraction of total spending, and that con- 
sideration must be given to its impact on the whole economy. In 1947, 
Federal expenditure amounted to 42.5 billion dollars and its revenue to 
43.8 billion dollars. Looking ahead for the next decade it is reasonable to 
anticipate a yearly Federal budget of 80 to 40 billion dollars—perhaps 
one-fifth of the national income. Unless this vast financial program is 
managed with an eye to what is happening in the private economy of the 
nation, economic fluctuations may well be aggravated; if it can be man- 
aged so as to offset variations in private spending, economic fluctuations 
may be minimized. 
The main elements in the theory of fiscal policy can be simply stated. 
At any time, the amount of employment and the level of prices in a nation 
depend upon the total money demand for goods and services. This de- 
mand comes from private individuals and corporations, and also from 
government; it is a demand for consumption and for investment goods. 
Let us consider first the variables in the private economy. In the past, 
investment—purchase of equipment, buildings, inventories of raw ma- 
terials and semi-finished goods—has been the most variable element in 
private demand. The explanations of the factors which lie behind this 
variability are complex, and it will suffice here merely to state the fact 
that the swings occur. When private investment falls off, workers are idle 
and their incomes shrink. This shrinkage brings a cumulative decline in 
demand because consumption depends primarily upon the level of income. 
In such a situation business prospects are grim; retrenchment will seem 
to be the only alternative. Yet this policy may develop into a disorderly 
retreat which endangers the solvency even of well managed concerns. 
Let us consider next the public economy. When the governmental 
budget is balanced, it is broadly correct to say that the government is 
not making any net addition to the total demand for goods and services. 
Through taxes (and other revenues) it is drawing money away from citi- 
zens which otherwise they would have utilized; through expenditures it is 


placing an equal amount in the hands of citizens. But let us suppose ee 
st. 


private sector of the economy is depressed and that idle resources e€x1 

the government decides to put these idle resources—or some of them—to 
work, and if it secures the money to carry out this program by borrowing, 
then the total demand will be increased. Since idle men and machines are 
put to work, the national income will also be increased, and this may stimu- 
late recovery in the private economy. It is, of course, likely that depression 


9 Employment Act of 1946. 
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in the private economy will create a governmental deficit even without any 
expansion of governmental expenditure. In such case the government 
should not attempt to balance its budget by raising more in taxes. To do 
so would diminish the incomes of its citizens and reduce the total demand 
for goods and services. It would, in short, aggravate the depression. In- 
deed, a wise fiscal policy might be for government to lower the rates of 
taxation (or even to make tax rebates) in order to stimulate private 
investment and consumption. Tax variation might be a substitute for varia- 
tion in government expenditures. Or possibly a judicious mixture of ex- 
penditure and tax variation would be most offective. 1° 

By parallel reasoning it follows that in prosperity a government 
should reverse this program. To incur deficits when employment and 
incomes are high would be to add to total demand. Resources would be 
diverted from private to public use with no increase in output, but with an 
increase of inflationary pressures. The proper technique is to draw out of 

‘private hands, through taxes, a larger amount of money than is put back 
by government expenditures. 

By this sort of counter-cyclical program the governmental budget 
might be balanced over the whole of the business cycle rather than an- 
nually. It would, in a sense, become the balance wheel of the whole econ- 
omy, adding to and subtracting from total demand at the appropriate 
times. 

Three major obstacles stand in the way of successful pursuit of fiscal 
policy in the United States: (1) the analysis upon which decisions to act 
or not to act must rest may be defective; (2) the political and administra- 
tive machinery to implement decisions, even when correct, may be inade- 
quate; (3) the Federal program may not be coordinated with the programs 
of the state and local governments. 

The first of these obstacles seems at present to be less formidable than 
the second. Forecasts of the economic weather are far from infallible and 
therefore no certain advice concerning fiscal policy can be offered. In 
particular it is difficult to know the proper timing: when, in recession, to 
incur deficits and when, in prosperity, to take the opposite tack. Action 
too soon or too late may aggravate the original condition it aimed to 
remedy. Nevertheless, the broad principles of successful diagnosis are 
understood. 

Greater doubt must be expressed concerning the adjustability of the 
governmental mechanism through which fiscal policy must operate. In the 
United States the mechanism is run by political parties. Are they able to 
understand that no economic policy is right at all times and that expan- 
sion at certain times is as wrong as is contraction at others? Do the safe- 
guards which democracy has set up over the decades against hasty, auto- 
cratic executive action now block prompt decisions? 


10 Refinements of the theory consider in detail the kinds of taxes which should be 
varied over the business cycle. And obviously variation in the rates of such a tax as that 
on personal income might mean alteration of the scale of progression and not merely 
raising or lowering the scale as a whole. 
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FISCAL MACHINERY OF THE FEDERAL GOVERNMENT 


The job of formulating the budget now falls primarily upon the president, 
acting through the Bureau of the Budget and the Treasury. Requests for 
appropriations by the departments are funneled through the Bureau which 
appraises, sifts and coordinates them in accord with the broad plans of the 
president. The president also submits to the Congress estimates of revenue 
and new revenue proposals, relying in these matters upon the Treasury. 
With respect to appropriations the practice is now for Congress to concen- 
trate primarily upon authorization of the president’s budget. In this process 
it may make important changes, including introduction of appropriations 
not recommended by the president. The practical authority of Congress, 
and particularly the House of Representatives, over revenue measures is 
much greater. 

The four congressional committees that deal with these matters are 
the two appropriations committees—one in the House and one in the Sen- 
ate—and the two revenue committees—the Ways and Means Committee 
in the House and the Finance Committee in the Senate. It is important to 
appreciate not only that each member of these pairs works independently, 
but also that no workable machinery exists to coordinate the decisions of 
each pair—one dealing with appropriations and the other with revenue. 7 

Let us outline briefly the standard course of an appropriations (or 
revenue) bill. It will go first to the House Appropriations Committee 
which refers it to sub-committees. The sub-committees hold hearings 
and report to the full Committee which, in turn, reports the bill to the 
House. The House passes the bill and sends it to the Senate where a similar 
process is followed. When the bill as passed by the Senate differs from 
that passed by the House, a conference committee is appointed which 
reports a. compromise measure. The end product is sent to the president. 
It is obvious that this process may be slow. If Congress is convinced that 
prompt action is necessary, and if it is given a lead by the executive, speed 
is possible. But every opportunity is given for expression of opinion and, 
with respect to fiscal policy, it is likely that differences of opinion will exist. 

Here, then, is a practical impediment to effective fiscal policy. Con- 
gress may, of course, consent to abridgment of the present legislative 
process, or it may lodge in some body an emergency power to alter expendi- 
tures and revenues under defined circumstances. So far, however, no such 


step has been taken. 


INTERGOVERNMENTAL FISCAL COORDINATION 


The responsibility for fiscal policy rests upon the Federal government. It 
alone can take an over-all view of the economic scene and it alone has the 
11 The Reorganization Act of 1946 attempted to remedy this defect, particularly by 
establishing the Joint Committee on the Legislative Budget. This committee, made up 
of the two appropriations and the two revenue committees, was to take an over-all and 
coordinating view of revenue and expenditure. So far it has been ineffective. 
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financial strength to take effective action. Yet the state and local govern- 
ments in 1941 spent annually approximately 11 billion dollars, while Fed- 
eral expenditure was 18.9 billion dollars. The vast growth of Federal expen- 
diture as a result of war has, of course, reduced the relative importance of 
state and local expenditure, but in the post war period this can be expected 
to rise. It is very desirable that a plan be devised to coordinate state-local 
and Federal finance with respect to counter-cyclical policy. During the 
1980’s such coordination was wholly absent. While Federal expenditure, 
particularly for public works, was expanding, that of the states and locali- 
ties was decreasing. 

An important mechanism for a coordinated governmental program has 
long been operative in the form of grants-in-aid. This mechanism could be 
overhauled and expanded so that, when the level of economic activity de- 
clined, larger Federal grants would become available for state and local 
expenditure on public works and welfare, and when business activity ex- 
panded, a contrary course would be followed. 

Despite its defects, fiscal policy now appears to be the best instrument 
at hand by which government can moderate cyclical swings and maintain 
a higk level of employment and income. The defects can be remedied. Con- 
gress can reconstruct its procedure in order to provide prompter decisions 
on questions of fiscal policy, and it can also frame a program to gear state 
and local spending and taxing to a rational plan. It is not necessary or de- 
sirable at present to gear fiscal action to minor swings in economic condi- 
tions. Until greater certainty in forecasts is achieved, it is wiser to be 
cautious and to move only when the evidence upon which fiscal action rests 
is indisputable. 
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CHAPTER XXVIII 


FEDERAL CONTROL OF MONEY, BANKING, 
AND CREDIT 


& 


METALLIC MONETARY REGULATIONS 


The Persistence of American Monetary Problems 


an adequate medium of exchange has been demonstrated by more 

than three centuries of American experience with money. Quite 
properly, then, regulation of the media of exchange is universally regarded 
as a function of national sovereignty. Colonial, state, and national govern- 
ments in turn have wrestled with American monetary problems. The veto of 
British crown authority checked one colonial project after another designed 
to relieve the desperate scarcity of money by means of colonial issues of 
paper money. Finally by the Currency Act of 1764 Parliament settled the 
matter once and for all, as it supposed, by outlawing absolutely such colo- 
nial issues, Not the least among the cumulative grievances that culminated 
in independence was the provocation thus produced by the creditor-con- 
scious Parliament upon the currency-starved and debt-ridden colonists. 
Independence gave free rein to the inflationary urge of the agrarians now 
entrenched in the strategic seats of power, the state legislatures. Extraor- 
dinary issues of legal tender paper money and the consequent economic 
confusion was one of the important factors that led to the call for the Con- 
stitutional Convention of 1787. Nor were promoters of the movement dis- 
appointed in the outcome. Clause after clause of the Constitution stamps 
it as a deflationary document. 


x | (ue extraordinary extent to which human welfare is dependent upon 


Constitutional Restrictions on State Monetary Power 


The Constitution provides that no state shall “coin money, emit bills of 
credit; make anything but gold and silver coin legal tender in the payment 
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of debts.” Money is “legal tender in the payment of debts” when, by statute, 
it must be accepted by a creditor whenever tendered, that is, offered in 
payment of an obligation. Legal tender money might be of little or no value, 
but for the creditor to protest on that ground in a court of law would be 
futile. “Bills of credit” here signifies paper money or promissory notes based 
on the credit of the state. In the precise language of the Supreme Court: 
“To constitute a bill of credit within the meaning of the Constitution it 
must be issued by the state on the faith of the state and be designed to cir- 
culate as money. It must be paper that circulates on the credit of the state; 
and is so received and used in the ordinary business of life.” + The Consti- 
tution’s prohibition of state “bills of credit” has had the intended effect and 
no states have issued them since the Constitution went into effect. How- 
ever, the Supreme Court, in the opinion just quoted, held that the paper 
issues of a bank the entire stock of which was owned by the State of Ken- 
tucky did not violate the Constitutional prohibition of state bills of credit 
because the issues were not acts of the state as such. It should be noted that 
the prohibition of state issues of bills of credit does not apply to state banks, 
that is, banks chartered by a state. These banks issued paper money freely 
until such issues were taxed out of existence by a 10 per cent levy on their 
paper issues laid by Congress in 1865. 


American Experience with a Bimetallic Standard 


Having vested Congress with the power “to coin money, regulate the value 
thereof, and of foreign coin” the framers of the Constitution took pains spe- 
cifically to prohibit the states from exercising that power. Apparently they 
assumed that Congress would adopt the bimetallic monetary standard, 
then almost universal among commercial nations. A standard of value sig- 
nifies some specified weight of precious metal whose market or exchange 
value constitutes the standard unit of value in buying and selling, in con- 
tracting and paying debts, and in measuring values when they are merely 
to be estimated. The first act passed under the monetary clause of the Con- 
stitution established this unit of value as the dollar with a weight of 24.75 
grains of pure gold or 371.25 grains of pure silver exclusive, in both cases, 
of the alloy used in the coins. Since both metals were used in defining the 
dollar or the unit of value, it was a bimetallic standard. As can be seen these 
specified weights represented a ratio of 15 to 1. That is, Congress made 
fifteen ounces of coined silver worth or exchangeable for one ounce of 
coined gold. But gold and silver have a market value independent of what 
values may have been assigned by the fiat of a statute. This market value 
depends upon the increase or decrease of the demand for the metals for 
various purposes balanced against the increase or decrease of the supply of 
them as old sources of the metals are exhausted or new sources discovered 
and exploited. No sooner had the first coinage act been put into force than 
experience revealed that 24.75 grains of gold were worth more than 415.25 
grains of silver whereupon gold was not coined and only silver coin circu- 
1 Briscoe v. Bank of Kentucky, 11 Peters 257 (1837). 
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lated. In 1834 Congress made a futile attempt to correct the coinage ratio 
by changing it to 16 to 1 but presently gold ceased to circulate. The Cali- 
fornia gold discoveries in mid-century cheapened gold whereupon silver 
was too valuable to be used as money and it disappeared from circulation. 
For eighty years Congress had struggled in vain to keep both gold and 
silver coin circulating and in 1878 gave it up through legislation that aban- 
doned silver as a basic monetary metal by failing to provide for further 
dollar coinage of it. Presently silver again became superabundant and the 
pressures of silver interests and inflationary agrarians induced Congress to 
stave off the demand for remonetizing silver by coining limited quantities 
of it and giving a coined silver dollar a face value greater than its bullion 
value. This value was maintained only by making these silver dollars re- 
deemable in the standard or gold dollar of 23.22 grains. Because silver dol- 
lars could be exchanged freely at par for gold dollars they circulated for 
full face value. 


Establishment of the Gold Standard 


The Gold Standard Act of 1900 marked the final triumph of the creditor 
interests in the face of a generation-long counter drive of the inflationary 
silver interest allied with debt-harassed agrarians, all determined to restore 
the free and unlimited coinage of silver at the old ratio of 16 to 1 as it had 
been under the Coinage Act of 1834. The Gold Standard Act established as 
the “standard unit of value” the gold dollar of 23.22 grains of pure gold and, 
moreover, provided for a permanent fund of gold coin to be maintained for 
the redemption of “all forms of money issued by the United States.” * This 
meant that all the legal tender notes of the United States, known as green- 
backs, would be redeemable in gold coins on demand, and the reserve cre- 
ated for that purpose was set at $150,000,000. For a generation following 
this legislation all kinds of United States legal tender money was freely 
exchangeable for gold coin which made the gold dollar the unquestioned 
standard of exchange and of values. 


The Gold Standard Abandoned 


In 1938 the United States abandoned the gold standard and substituted for 
it a system in which legal tender money was no longer freely exchangeable 
for gold. The depth of the depression of the 1930's had been reached and all 
the banks of the country were closed. President Franklin Roosevelt, acting 
under the authority of a sweeping statute enacted by Congress on the fifth 
day of his presidency, issued an executive order requiring all holders of 
gold to turn it into the Federal Reserve Banks by May 1, 1933; private pos- 
session of this metal was thus outlawed. Another executive order ended the 
export of gold and thus formally took the United States off the gold stand- 
ard. By Joint Resolution of June 5, 1933, Congress repudiated all existing 
private and governmental contractual requirements of payments in gold 


2 Henry S. Commager: Documents of American History (New York, 1938), Vol. II, 
p. 198. 
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and substituted the provision that such obligations “shall be discharged 
upon payment, dollar for dollar, in any coin or currency which at the time 
of payment is legal tender for public and private debts.” ? The agrarians, 
now dominant in Congress and fortified by the inflationary pressures of 
depression-harassed producers, authorized the President to reduce the 
weight of the gold dollar (then 23.22 grains) one-half. Acting under this 
authority President Roosevelt reduced the weight to 59.06 per cent of its 
former weight thus giving it a new weight of 13 15/21 grains of pure gold. 
In due time, as cases arose, the Supreme Court held that all this extraor- 
dinary and drastic monetary legislation was merely the exercise of the con- 
stitutional power of Congress “to coin money and regulate the value 
thereof.” 


The Present Managed, Inconvertible Gold Standard 


Nominally at least the United States still has a gold standard since the unit 
of value is legally defined in terms of gold, and the security of our monetary 
system rests on the enormous stock of gold at Fort Knox, Kentucky. But the 
effect of this gold is psychological, as an inspirer of confidence in our mone- 
tary system and not, as formerly, through the free exchange of all other 
forms of legal tender money for gold. It is a managed system because gold 
no longer functions automatically as a regulator of value through its free 
exchangeability for other legal tender money. The management of gold is 
exercised through the president’s authority to change the gold content or 
weight of the dollar, to order the issue of gold certificates based on the 
increase of the government's stock of gold as a consequence of the devalua- 
tion of the dollar, the authority granted the president by Congress to issue 
United States notes or greenbacks, and his power to purchase silver and 
issue silver certificates based on such purchases. 


Subsidiary Coins 


The power of Congress to regulate the value of money is also illustrated by 
its provisions for coins of a value less than a dollar. Under the bimetallic 
standard, whenever silver was undervalued at the mint, that is, was worth 
more as bullion than as coin, it might be melted down at a profit. But 
if subsidiary silver coins—dimes, quarters, and half dollars—were also 
melted down their disappearance would be exceedingly inconvenient be- 
cause of their use in making change and small purchases. Congress conse- 
quently made a dollar’s worth of these minor silver coins of enough less 
weight than a silver dollar to delay their disappearance from circulation. 
The metal in such minor coins as the five-cent and one-cent pieces is of 
insignificant value and these coins owe their exchange value to the fact that 
they are freely redeemable in standard dollars. They are, in fact, manu- 
factured by the government and get into circulation by the government's 
sale of them to private persons at more than the cost of production. Yet to 
maintain the value stamped on the coin Congress must adjust the supply to 


3 Ibid., Vol. II p. 427. 
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the demand for them as small change. Nevertheless pennies sometimes be- 
come sufficiently over-supplied, to sell at a slight discount while at other 
times they command a small premium. When these minor coins depreciate 
in value because of an oversupply the government sometimes restores their 
value by purchasing the redundant supply at face value. 


UNITED STATES NOTES 


The Establishment of a Federal Currency 


The extraordinary expenditures of the Civil War induced Congress to issue 
United States notes popularly known as greenbacks. They were promissory 
notes of the United States, theoretically demand notes, but since no pro- 
vision was then made for their redemption and they consequently were 
inconvertible paper, they fluctuated in value, falling in 1864 to 39 cents on 
the dollar in terms of gold. The Civil War issues of these United States 
notes totalled $450,000,000 and such has been their career that, as a conse- 
quence of persistent reissuing, $346,681,016 of them are still in circulation. 
The Civil War issues of United States notes marked the first time that Con- 
gress had invested anything but gold and silver coin with the legal tender 
quality. The creditor could not reject this paper money, no matter how de- 
preciated, when tendered in payment of a debt if he wanted it paid. Since 
the Constitution had forbidden the states to make anything but gold or 
silver a tender in the payment of debts the question was raised whether the 
framers had not meant to imply that the prohibition held against Congress 
too. Also involved was the question of the impairment of contracts by en- 
abling debtors to use the depreciated legal tender notes to settle obligations 
contracted before the initiation of this type of money. Eventually the Su- 
preme Court gave its approval of the unlimited legal tender quality of 
United States notes. The reasoning by which a majority of the Court 
reached its conclusion was thus given expression by Justice Gray: “The 
power as incident to the power of borrowing money and issuing bills or 
notes of the government for money borrowed, of impressing on these bills 
or notes the quality of being legal tender for the payment of private debts, 
was a power universally understood to belong to sovereignty in Europe and 
America at the time of the framing of the Constitution of the United 
States.” * The judgment of the Court settled the matter but the historical 
evidence did not pass unchallenged. America’s most notable contemporary 
historian declared that the Court’s statement was “a stupendous error” and 
that no such power was understood as belonging to sovereignty in Europe 
in 1788. ® The issue of United States notes in the 1860’s planted a persistent 
idea that in the 1870’s became the central dogma of the Greenback party. 
This party was a countermove against powerful creditor interests that were 
determined to have the greenbacks retired rapidly in exchange for interest- 


4 Julliard v. Greenman, 110 U.S. 421 (1884). 
’ George Bancroft: The Constitution of the United States Wounded in the House 
of its Guardians (1884). 
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bearing bonds. The Greenback party was shortlived but 77 per cent of the 
original amount of the Civil War greenbacks still circulate. Moreover, in 
the depth of the great depression in 1933 Congress authorized the president 
to issue inconvertible United States notes or greenbacks, not to exceed 
three billion dollars, for the purpose of paying part of the public debt. In- 
flationists were again in the saddle. 


REGULATION OF BANKING 
The First Bank of the United States 


The first Federal legislation concerning banking was a statute enacted in 
1791 incorporating, for twenty years, a Bank of the United States. This was 
a private institution with the United States owning one-fifth of the stock 
and appointing one-fifth of the directors. Its numerous branches distributed 
throughout the land were the authorized depositories and disbursers of 
Federal funds. Through its issues of bank notes it provided the country 
with a sound currency. Secretary of State Thomas Jefferson had considered 
the Bank unconstitutional on the ground that the Constitution delegated to 
Congress no power to grant charters and the power was not “necessary” 
to carry out any delegated power. Secretary of the Treasury Hamilton who 
had recommended the Bank satisfied Washington’s doubts about signing 
the Bank bill by arguing that the government possessed “resulting powers” 
derived from “the whole mass of powers of the government.” Ultimately 
the Supreme Court sustained Congress in its chartering the Bank. ® Not 
only did the Bank of the United States promptly redeem its own notes upon 
demand but it presented the notes of state banks to the issuing banks regu- 
larly enough to compel them to maintain an adequate specie reserve. This 
salutary check upon the inflationary tendencies of irresponsible state banks 
infuriated the agrarians who from the beginning had regarded the Bank 
of the United States as an unholy alliance of the Federal government with 

private business. At the expiration of the charter of the first Bank of the 

United States in 1811 its enemies in Congress prevented rechartering it. A 

second Bank of the United States on a larger scale was chartered in 1816 

but again the agrarians, through the veto of their champion, President Jack- 

son, crushed the “monster” thereby planting a permanent American tradi- 

tion against governmental alliance with private banking. 


Unregulated State Banks 


The dissolution of the second Bank of the United States left the state banks 
free to indulge in the most unrestrained issues of bank currency in Ameri- 
can history. A bank’s issues consist of its circulating promissory notes pay- 
able upon demand, presumably in legal tender money which, before the 
Civil War, consisted only of gold and silver coin. A well-managed bank of 
issue holds a sufficient reserve of legal tender money but such was the in- 
flationary urge in most communities then that public opinion made it prac- 


® McCulloch v. Maryland, 4 Wheaton 316 (1819). 
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tically impossible to compel compliance with this requirement. Paper 
money was even issued from banks located in inaccessible swamps so that 
it was practically impossible to present their notes for redemption. For 
once, a nominating speech gave expression to a sober historical fact when 
James A. Garfield, speaking of the pre-Civil War currency, said: “The 
money of the people consisted mainly of the wretched notes of two thou- 
sand uncontrolled and irresponsible state banking corporations which were 
filling the country with a circulation that poisoned rather than sustained 
the life of business.” 7 


National Banks and Their Notes 


The chaos of state bank currency was suddenly ended when the Civil War 
elevated to a dominant position in the government powerful creditor in- 
terests. The pressure of these interests for a stable national currency in- 
duced Congress in 1863 to enact the National Bank Act. This provided for 
the chartering, by the Federal government, of National Banks. As a pre- 
requisite for obtaining a charter each bank was required to deposit a speci- 
fied amount of Federal government bonds on the security of which the 
bank might receive bank notes for issue in its own name. Since these bonds 
constituted a guarantee of payment of these bank notes no holder of such 
notes has ever lost a dollar on them from the failure of a National Bank. A 
10 per cent tax levied on state bank notes in 1865 swept the country clean 
of them. 


Inadequacy of the National Bank Currency 


Sound as the currency provided by National Banks was, it proved disap- 
pointing because of its stubborn inelasticity and its tendency even to con- 
tract—that is become scarcer—in a financial crisis. Never was abundant 
currency or genuine cash more necessary than when a bank, in fear of a 
financial crisis, restricted its loans and converted what it could into liquid 
funds. At such a time National Banks used to sell their United States bonds 
for cash in order to accumulate a liquid reserve as security against runs on 
the banks. This sale of a bank’s government bonds reduced the basis of its 
currency and thus contracted by that amount the circulation of bank notes 
in the United States at precisely the moment when the financial crisis re- 
quired a rapid expansion of the circulating medium. The repercussions on 
foreign countries of recurring American financial crises led to the designa- 
tion of the United States as an international nuisance. Finally the Panic of 
1907 produced the pressure that soon brought about a remedy and gave the 
United States an elastic currency. 


The Federal Reserve System 


The Federal Reserve System of banking was established by Act of Congress 
in 1913 in order “to furnish an elastic currency, to afford means of redis- 


7James A. Garfield: Works. Edited by B. A. Hinsdale (2 vols. Boston, 1882), Vol. IT, 
pp. 778, 779. 
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counting commercial paper, to establish a more effective supervision of 
banking in the United States and for other purposes.” * When the Federal 
Reserve System was established, the financial interests of the nation would 
have preferred one central bank but Congress was then dominated by prac- 
tically the same set of forces that had destroyed the second Bank of the 
United States three-quarters of a century earlier and congressmen would 
tolerate only a decentralized system for controlling banks. The Federal Re- 
serve Act consequently divided the United States into twelve districts each 
of which contains a Federal Reserve Bank in which all the local affiliated 
or member banks throughout that district are stockholders. The twelve dis- 
trict Reserve Banks collectively are under the supervision of a board of 
seven governors appointed by the president with Senate confirmation and 
so selected as to give fair representation to financial, agricultural, indus- 
trial, and commercial interests, and to geographical sections of the country. 
To accomplish its purpose of providing an elastic currency the Board of 
Governors may change the requirements concerning reserves to be main- 
tained by member banks. The Board carries on open-market operations 
which consist of its purchase and sale of obligations of the United States 
such as government bonds and acceptances, certain other securities, bills of 
exchange, bankers’ acceptances, and other papers eligible for discount by 
Federal Reserve Banks. Experience has shown that this purchase of secur- 
ities at one time and their sale at another is one of the most effective 
methods of controlling the volume of credit. The Board is authorized to 
alter the discount rate of Federal Reserve Banks to produce an inflationary 
or a deflationary tendency. In 1941 it issued orders setting restrictions de- 
signed to limit installment buying of consumers’ goods. 


A Federal Reserve Bank 


A Federal Reserve Bank is quite correctly called a banker’s bank since it 
deals directly only with its member banks and not with individuals as such. 
The entire capital stock of each of the twelve Federal Reserve Banks is 
owned by the member banks of its district which consist of all the National 
Banks and such of the state banks as choose to join the Federal Reserve 
System. Federal Reserve Banks issue Federal Reserve Notes which consti- 
tute most of the money now in circulation. When a financial crisis seems 
imminent, or has arrived, or when a solvent member bank needs to convert 
its asset into cash, its Federal Reserve Bank may “rediscount” its notes, that 
is, its loans for which the notes were given, drafts, bills of exchange, and 
bankers’ acceptances of short maturities arising out of commercial, indus- 
trial, and agricultural transactions, and short-term paper secured by the 
obligations of the United States such as United States bonds or acceptances. 
This simply signifies that a Federal Reserve Bank may in effect make loans 
of cash to member banks on the security of the member bank’s loans to in- 
dividuals and corporations and on other assets. Reserve Banks have ade- 
quate funds for this purpose since member banks deposit their reserves in 


8 38 Stat. 251 (1913); 12 U.S.C. 221 (1913). 
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their own Federal Reserve Bank. Reserve Banks may also make advances 
to their member banks on the latter’s promissory notes for periods not ex- 
ceeding ninety days, upon the security of their holdings of direct obliga- 
tions of the United States or paper eligible for discount or purchase; ad- 
vances may be made on certain other securities for periods not exceeding 


fifteen days. 


The Reserve Function of Federal Reserve Banks 


The term “Reserve” in designating the Federal system of banking is ac- 
curately descriptive since these twelve banks serve to concentrate the re- 
serves of all the member banks of the twelve Federal Reserve districts. 
This constitutes a gigantic fund ready to be shifted as needed in time of 
financial crisis. The fund is presumed to be available to meet the immediate 
pressing needs for cash of member banks anywhere in the country and to 
this end the twelve Federal Reserve Banks may lend to each other. The 
entire system so functions that the central controlling board can manage it 
as a whole to serve the pressing needs of any region for liquid funds or cash. 
The twelve Federal Reserve Banks also serve as clearing houses for the 
banks of their districts, that is, for the balancing and transferring of funds 
arising from the exchange between banks as a consequence of the use of 
checks by individuals and corporations. Finally, like the branches of the 
first Bank of the United States the twelve Federal Reserve Banks serve as 
depositaries for the receipt and disbursement of monies of the United 
States government. 


Depression Bank Legislation 


The widespread failure of banks in the early 1930's and the consequent dis- 
tress of depositors induced Congress to enact legislation designed to protect 
the public against some of the disastrous effects of defective banking prac- 
tices. The system of inspection under the Federal comptroller of the cur- 
rency was changed so that National Banks are now visited at irregular 
intervals. Each member bank must now keep a specified proportion of its 
total deposits in the Federal Reserve Bank of its district. In order to reas- 
sure a panic-stricken public that, in the 1930’s, had grown timorous about 
entrusting their money to banks, a Federal Deposit Insurance Corporation 
was established by Congress. National Banks and state banks affiliated with 
the Federal Reserve System pay into this corporation a percentage of their 
total deposits and each one of their depositors is thus insured to the extent 
of $5000 against loss of deposits due to bank failure. 


Defects of the Federal Reserve System 


While the Federal Reserve System has unquestionably provided an elastic 
currency the high expectations of its founders that it might, through its 
operation, prevent violent fluctuations of business failed of fulfillment in 
the first twenty years under the system and proved utterly inadequate in 
the depression of the 1930’s. The system was based on the assumption that 
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continuous business stability might be maintained by providing facilities 
for converting one kind of money or monetary values into another kind of 
money or monetary values and especially by the convertibility of money 
directly or indirectly into gold or whatever had been chosen as standard 
money. The original Federal Reserve Act provided these facilities but they 
proved inadequate for the solution of the monetary problems of the mod- 
ern economic society of the United States, and the theory was in fact aban- 
doned by the depression legislation of the early 1930's. No matter what its 
statutory powers may be the Federal Reserve Board is subject to the in- 
fluences and pressures inevitably playing upon an administrative agency. 
Its quasi-judicial independence does not save it from becoming, in war- 
time, practically an adjunct of the Treasury Department. It has no choice 
then but to permit absorption of war bond issues by the banks and to main- 
tain low interest rates to facilitate bond sales despite the inflationary effects 
of this policy. That the United States now has no agency that is capable of 
keeping monetary expansion within the bounds of safety by regulating the 
value of money was demonstrated decisively by the unprecedented price 
inflation following World War II. Though the Board of Governors of the 
Federal Reserve System has enormous monetary power it has never been 
given the responsibility for monetary control. Efforts to check unhealthy 
economic developments by its published warnings have at times been 

counteracted by contrary statements of presidents and at other times by 

the pressures of powerful interests. “Monetary law in the United States,” 

declares a competent authority, “is ambiguous and chaotic, does not con- 

tain a suitable principle for the exercise of the monetary power held by the 

Federal Reserve System, and has caused confusion in the development of 

Federal Reserve policy.” * Evidently the Federal Reserve System has not 

yet attained full development but awaits further improvements in the light 

of experience. 


FEDERAL CREDIT AGENCIES 
Reconstruction Finance Corporation 


This government corporation was created by Act of Congress in January 
1932. As the Great Depression deepened and spread its demoralizing ef- 
fects on business Congress responded to the pressure to save those busi- 
nesses that were not hopelessly insolvent by providing temporary loans for 
them through this Corporation. The capital stock of the Reconstruction 
Finance Corporation was set at half a billion dollars, all of which was fully 
guaranteed by the United States. The Corporation was authorized to ex- 
tend financial assistance to agriculture, commerce, and industry through 
direct loans to banks, trust companies, building and loan associations, in- 
surance companies, mortgage loan companies, and various agricultural 
credit agencies. Loans were made to banks to aid in their reorganization or 

® Clark Warburton: “Monetary Control under the Federal Reserve Act.” Political 
Science Quarterly (1946), 61:505-534. 
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liquidation and to railroads or receivers of railroads to provide temporary 
financial relief. Among other things the Corporation made loans to drain- 
age levee, irrigation, and similar non-profit corporations and to political 
divisions of the United States. It provided loans made necessary by floods 
or other catastrophes; loans to finance the transportation and orderly mar- 
keting of agricultural commodities and live stock and, through the handling 
of foreign exchange and financing sales, to facilitate the exportation of agri- 
cultural products. 


Management of the Reconstruction Finance Corporation 


Congress vested control of the Reconstruction Finance Corporation in a 
board of directors appointed by the president with the consent of the Sen- 
ate. The chairman and two other directors constitute an executive commit- 
tee. When the Reconstruction Finance Corporation was functioning at its 
height, the control of it was a matter of greater concern to powerful busi- 
ness interests than was the control of almost any other governimental 
agency. Quite naturally these interests brought their influence to bear upon 
the Senate in confirming nominations to the Board of Directors of persons 
acceptable to them. President Franklin Roosevelt could not obtain the con- 
firmation of Henry Wallace as secretary of commerce before the interests 
concerned had induced Congress to separate the Reconstruction Finance 
Corporation from the Department of Commerce and give it an indepen- 
dent status. These influences are exerted particularly in determining who 
is appointed as Chairman of the Board of Directors of the Reconstruction 
Finance Corporation. 


Farm Credit 


Paralleling the twelve Federal Reserve Banks are twelve Federal Land 
Banks established under the Farm Loan Act of 1916. They make long-term 
4 per cent loans upon first mortgages on farm lands and issue farm loan 
bonds secured by these mortgages. 

The Farm Credit Administration, established in 1933, provides a co- 
ordinated system of credit for agriculture by making long-term and short- 
term credit available to farmers. It also provides credit facilities for 
farmers’ cooperative marketing, purchasing, and business service organiza- 
tions. A Federal Farm Mortgage Corporation makes direct loans to farmers. 

The Farm Security Administration has provided farmers who could 
not otherwise have afforded them five-year loans at 5 per cent interest with 
which to purchase machinery, equipment, live-stock, seed, feed, fertilizer, 
and other means for making a living. Among the beneficiaries of these loans 
were many veterans of World War II. Technical guidance is provided for 
them by Federal supervisors who are specialists in farm and home guid- 
ance. Loans are made to low-income farmers for group purchasing of ma- 
chinery and live-stock. The Farm Security Administration makes loans for 
medical, dental, and hospital care by establishing group health services in 
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cooperation with local physicians and dentists. Local farmers’ committees 
determine the eligibility of applicants for these loans. 

The Bankhead-Jones Farm Tenant Act of 1937 authorized the Farm 
Security Administration to make loans at 3 per cent for forty years to a lim- 
ited number of farm tenants, share croppers, and farm laborers to enable 
them to buy family-type farms. In 1944 this privilege was extended to vet- 
erans of World War II if they were qualified by experience or training for 
successful agricultural undertakings. The Farm Security Administration 
was also authorized by the Water Facilities Act to make loans and provide 
technical services for assisting farmers and ranchers in seventeen Western 
states in the construction and repair of water facilities such as ponds, wells, 
pumps, storage tanks, and irrigation ditches. 


The Rural Electrification Administration 


Through self-liquidating loans this agency provides for financing and con- 
structing electrical facilities to serve rural people who have no central elec- 
trical service. The Act of 1944 reduced the interest on such loans to 2 per 
cent and permitted amortization periods of as much as thirty-five years. 
Loans may be made for wiring farmsteads and for buying and installing 
electrical appliances and plumbing, including pressure water systems for 
home and farm. 


Federal Credit Unions 


These are cooperative associations organized under the Federal Credit 
Union Act, for promoting thrift among their members and creating a source 
of credit for provident or productive purposes. Credit unions are groups of 
wage earners, in schools, banks, factories, governmental offices or else- 
where who pool their savings and make loans to each other. The Federal 
government has met a large part of the cost of promoting these unions. 


Veterans Loans 


Under the Servicemens’ Readjustment Act of 1944 veterans of World 
War II are, subject to statutory limitations, entitled to certain Federal 
guarantees on loans for the purchase or construction of homes, farms, and 
business properties. The Federal government’s guaranty extends to not 
over 50 per cent of the loan and may not exceed $2,000 on non-real-estate 
loans, or $4,000 on real-estate loans. The loans may be made by any Fed- 
eral Land Bank or by private financial institutions subject to examination 


and supervision by Federal agencies. 
co 
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CHAPTER XXIX 


REGULATION OF COMMERCE AND 
COMMUNICATION 


cg 


The Constitution a Consequence of the Need for Regulation 
of Commerce 


© SINGLE interest contributed more to the demand for the Consti- 

tution than commerce. The American shipping that had once 

flourished under the fostering protection of Britain’s Navigation 
Acts was prostrated by the post-Revolutionary anarchy of state regulations. 
In the 1780’s American vessels lay idle in American harbors unable to meet 
the competition of foreign shipping that operated in those same harbors. 
Nor did the coastal and river traffic fare any better under the taxes, tariffs, 
and trade restrictions of thirteen independent and sovereign states. The 
Congress of the Confederation was powerless to resolve the commercial 
confusion since the states that had gone to war against the power of Parlia- 
ment to regulate colonial commerce permitted no such grant of power to 
Congress in the Articles of Confederation and refused to permit an amend- 
ment for that purpose. It was appropriate, then, that the first of the chain 
of three events that resulted in the framing of the Constitution—the Alex- 
andria meeting of Maryland and Virginia commissioners—should be con- 
cerned with the regulation of commerce, that of the Potomac River. The 
ultimate fulfillment of this initial impulse found expression in the clause 
of the Constitution of the United States giving Congress power “to regulate 
commerce with foreign nations, and among the several states, and with 


the Indian tribes.” 


Judicial Interpretation of Commerce 


In keeping with his historic role, Chief Justice John Marshall started the 
Court on the broad interpretation of the term “commerce.” Early in the 
1800’s the State of New York had granted to Robert R. Livingston and 
Robert Fulton a monopoly of steam navigation in the state’s waters, and 
one Gibbons had obtained a license from them. But when Ogden, who held 
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a Federal coasting license obtained under an Act of Congress based on its 
power to regulate commerce, invaded the waters of Gibbons’s license Gib- 
bons sought to restrain him by court action. When the case reached the 
Supreme Court of the United States Ogden’s attorneys tried to invalidate 
Gibbons’s license by confining the meaning of commerce to mere “traffic” 
that is “buying and selling, or the interchange of commodities.” In deciding 
the case Marshall rejected this restricted meaning with the statement: 
“Commerce is undoubtedly traffic, but it is something more; it is inter- 
course with foreign nations and among the several states” and “all America 
understands, and has uniformly understood, the word ‘commerce’ to com- 
prehend navigation.” 1 

Under subsequent Court interpretation the meaning of the word “com- 
merce,” in the Constitution, has kept step with the necessities of its appli- 
cation to an intensely dynamic economic society. In 1837 “goods” but not 
“persons” were held to be subjects of commerce? but by 1885 commerce 
included “the transportation of persons and property.”$ In 1877 it was de- 
cided that “a company doing an interstate telegraph business . . . is engaged 
in interstate commerce within the meaning of the Constitution.” In 1894 
an interstate bridge was held to be a vehicle of interstate commerce.’ In 
1903, “lottery tickets are subjects of traffic and therefore are subjects of 
commerce,”® and in the same year it was held that the driving of sheep 
from Utah across Wyoming to a point in Nebraska was interstate com- 
merce.? By 1910 a correspondence school in one state with students in 
another was declared to be engaged in interstate commerce. * In 1914 con- 
veying oil by pipes across a state line was held to be interstate commerce. ® 
Air travel and radio communication, too, have been brought within the 
meaning of the term “commerce” and thus will it continue to be given new 
meaning as needed. 

In the course of time Court interpretation has given the phrase “to 
regulate,” as used in relation to the commerce clause, the meaning: to fos- 
ter, to protect, to control, and to restrain, subject to the constitutional rights 
guaranteed to persons. It also includes the power to prohibit where such 
prohibition serves to protect the public as, for example, in the exclusion of 
lottery tickets from interstate commerce. 


The Regulation of Commerce with Foreign Nations 


The power to regulate foreign commerce was recognized from the begin- 
ning as a plenary power of Congress. In the second decade under the Con- 


1 Gibbons v. Ogden, 9 Wheaton 1 (1824). 
2 New York v. Miln, 11 Peters 102 (1837). 
3 Gloucester Ferry Company v. Pennsylvania, 114 U.S. 196, 203 (1885). 
, ia Telegraph Company v. Western Union Telegraph Company, 96 U.S. 
1877). 
5 Covington Bridge Company v. Kentucky, 154 U.S. 204 (1894). 
® Lottery Case, 188 U.S. 321 (1903). 
7 Kelly v. Rhodes, 188 U.S. 1 (1903). 
8 International Textbook Company v. Pigg, 217 U.S. 91 (1910). 
® The Pipe Line Cases, 234 U.S. 548 (1914). 
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stitution non-intercourse and embargo laws were enacted and enforced 
with extraordinary vigor. Congress has also exercised police power over 
foreign commerce by legislation excluding specific products; for example, 
by the eighty-year-old statute excluding drugs, medicines, and chemicals 
not equal in strength to prescribed standards. 


THE REGULATION OF RAILROADS 
State Regulation of Railroads 


When first introduced in the United States the railroads were welcomed 
with unrestrained enthusiasm by the communities they would serve. The 
seemingly miraculous access of inland regions to markets induced farmers 
to grant the right of way while cities raised generous bonuses to induce 
lines to pass through them. Meanwhile liberal grants of public lands 
were being made to encourage the construction of lines. However, it was 
an era of laissez faire and the generous gifts had little effect on railroad 
builders who felt that “what’s mine is mine, and I may manage it as 
I please.” All too common was the attitude expressed by one of the railroad 
barons in the crisp phrase, “the public be damned.” So absolute was their 
power through arbitrary control of rates, and through service and rebates 
to favored shippers that the owners could make or ruin an individual, a 
company, or a community by a shift in the rates on wheat, cattle, or some 
other product. By distributing free passes to state representatives, by pay- 
ing their campaign expenses, and by downright bribery, they prevented 
just taxation of their railroad property and evaded all regulation. By dis- 
criminating in freight charges between localities, articles, and individuals, 
they terrorized merchants, farmers, and communities “until matters 
reached such a pass, that no man dared engage in any business in which 
transportation largely entered without first . . . obtaining permission of a 
railroad manager.” 1° 
The outrages committed by the railroads eventually provoked an 

agrarian revolt and the state legislation known as the Granger laws which, 

among other things, introduced restraint of the railroads. The Supreme 
Court of the United States dumbfounded the devotees of laissez faire when 

Chief Justice Morrison R. Waite, in 1876, delivered the opinion of the 

Court that “property does become clothed with a public interest when 

used in a manner to make it of public consequence and affect the commu- 

nity at large. When therefore, one devotes his property to a use in which 

the public has an interest, he, in effect, grants to the public an interest in 

that use, and must submit to be controlled by the public for the common 

good, to the extent of the interest he has created. Common carriers exercise 

a sort of public office and have duties to perform in which the public is in- 

terested. .. . Their business is therefore affected with a public interest. 


quoted by Samuel 


10 Report of the U.S. Railway Commission (1887), Vol. 1, p. 141, Dente. New York, 


E. Morison and Henry S. Commager: The Growth of the Republic, 
1937. Vol. II, p. 115. 


Curaprer xxix: Regulation of Commerce and Communication 563 


Thus in the Granger cases, as they have come to be called, the Supreme 
Court in a single breath-taking stroke radically modified the scope of 
laissez faire and laid the foundation for governmental regulation of com- 
mon carriers. Moreover, the Court, in one of these Granger Cases held that 
when a railroad “is employed in state as well as interstate commerce, and 
until Congress acts, the state must be permitted to adopt such rules and 
regulations as may be necessary for the promotion of the general welfare 
of the people within its own jurisdiction, even though, in so doing, those 
without may be indirectly affected.” 1! This seemed to clear the way for 
state railway commissions to regulate, within their respective states, rates 
of carriers engaged in interstate transportation and this was done for al- 
most a decade after the Supreme Court had given its approval. However, 
state regulation of rates involving interstate commerce came to a sudden 
end in 1886 when the Supreme Court of the United States held “that it is 
not and never has been, the deliberate opinion of a majority of this Court 
that a statute of a state which attempts to regulate the fares and charges 
by railroad companies within its limits, for a transportation which consti- 
tutes a part of commerce among the states, is a valid law.” }2 Thus ended 
state regulation of the rates of interstate carriers. 


The Interstate Commerce Act of 1887 


The Wabash decision confronted Congress with a suddenly crystallizing 
public demand that the gap created by the decision in the Wabash case 
be filled with Federal legislation. The pressure for Federal regulation had 
been gathering strength chiefly as a shippers’ movement. The demand for ° 
national regulation of railroad rates and practices concentrated in the 
1870’s and early 1880's in the mid-west agrarian regions, as revealed by 
congressional votes on unsuccessful bills to that end. But as small business 
men of the East also felt the pinch of railroad discriminations they joined 
the farmers. Their chief grievance was the discriminations in favor of the 
big producers. The outcome was the Interstate Commerce Act of 1887. It 
required that the rates of railroads engaged in interstate and foreign trans- 
portation be reasonable, that there be no discrimination in rates or service 
between persons, corporations, or localities, and it forbade charging more 
for a short haul than for a long haul whose limits contained that short haul. 
It also forbade competing railroads to pool business and divide receipts. 
It required that the rates be reasonable, that they be published, and not 
advanced without ten-day notice. The Act created for the purpose of ad- 
ministering its provisions an Interstate Commerce Commission consisting 
of five members appointed by the president with Senate confirmation. 


Present Scope of Federal Regulation of Transportation 
The scope and powers of the Interstate Commerce Commission have been 
increased by the Hepburn Act of 1906, the Panama Canal Act of 1912, the 


11 Peik v. Chicago and Northwestern Railway Co., 94 U.S. 164 (1877). 
12 Wabash, St. Louis, and Pacific Railway Co. v. People of the State of Illinois 118 
U.S. 557-96 (1886). 
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Transportation Act of 1920, the Motor Carriers’ Act of 1935, and an 
amendment to the Interstate Commerce Act in 1942. As a consequence of 
this legislation enacted since 1887 the Commission’s jurisdiction now com- 
prises interstate and foreign transportation by express companies, pipe 
lines (excepting water and gas), sleeping cars, motor carriers, bridges, 
ferries, car floats and lighters, freight forwarders, and all terminal and 
transportation facilities used or necessary in the interstate transportation of 
persons or property. 


The Interstate Commerce Commission 


The Interstate Commerce Commission now consists of eleven members 
appointed by the president with Senate confirmation. The Commission 
selects one of its members as chairman and appoints its secretary, chief 
counsel, and the directors of its bureaus. It has been given considerable 
freedom in organizing for the performance of its duties. The Commission 
is empowered to regulate, in the public interest and within the United 
States, the transportation by common carriers mentioned above that are 
engaged in interstate and foreign commerce. The several modes of trans- 
portation are to be so regulated as to recognize the inherent advantages of 
each. Safe, adequate, economical, and efficient service is to be promoted. 
In addition to the provisions of the original Interstate Commerce Act, fair 
wages and equitable working conditions are to be maintained by the Com- 
mission. The over-all purpose of the Commission’s functions is the develop- 
ing, coordinating, and preserving of a national transportation system by 
water, highway, rail, and other means adequate to the commercial needs 
of the United States, to its postal service and to national defense. 


Rate Determination 


One of the most difficult functions of the Interstate Commerce Commission 
is calculating rates, fares, and charges of common carriers that are just, 
reasonable, and non-discriminatory. The Constitution vests in Congress 
the regulation of interstate and foreign commerce, and the courts will not 
permit it to re-delegate this power. However, Congress may exercise its 
regulative function by prescribing a principle of regulation and then dele- 
gating to an agency the administering of the regulation in accordance with 
the principle. Thus in the Transportation Act of 1920 Congress prescribed 
the rule of rate making by which the Commission was to establish such 
rates that the carriers as a whole or in each of such regions as the Commis- 
er efficient management, ear an aggregate 
fair return on the value of the property used 
in transportation. The Commission was to ascertain the value of the rail- 
ways and also to determine what would be a fair return. The fundamental 
purpose was so to protect the investor as to stabilize railroad credit and 
stimulate a flow of capital into that industry sufficient to ensure the Ameri- 


can people an adequate transportation system. 
Several factors have hampered the Commission in applying the for- 


sion designated would, und 
annual net income equal to a 
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mula for rate making. The least of these is the fact that the Interstate Com- 
merce Commission’s determinations of rates are not necessarily final but are 
subject to review by the courts which sometimes, though seldom, upset 
the careful calculations of the Commission by rejecting a specific applica- 
tion of the principles prescribed by the statutes. By and large, the courts 
have left undisturbed the peculiar function of the Commission and have 
confined their judgments to protecting the carriers against infringements 
upon their statutory and constitutional rights. Time and again the fluctua- 
tions of the business cycle have rendered obsolete an elaborate system of 
rates set up by the Commission, and the Great Depression put more than 
one railroad in the hands of receivers. World War II strained the freight 
and passenger service to the limit and seemed to initiate an era of railroad 
prosperity but this was dissipated by the burdens of sharply rising costs 
that created a postwar crisis for the railroads. Moreover, railroads have 
been baffled by the inceasing competition of trucks in the transportation of 
freight and of bus lines in the passenger field as well as by the enormous 
amount of travel by privately owned automobiles. 

Transportation costs are necessarily higher wherever a sparse popula- 
tion or low per capita incomes reduce railroad patronage. The recognition 
of this condition by the setting of higher ton-mile freight rates and higher 
passenger rates in such sections has brought down on the Commission the 
criticism of the West and the South. Indeed the Interstate Commerce Com- 
mission encounters the persistent pressures of regions and interests to 
reduce existing rates or prevent their being raised. This, of course, is in- 
evitable in an agency created and conducted for the purpose of protecting 
carriers and investors in railroad securities to the end that an essential pub- 
lic service may be maintained. 


Pressures on the Interstate Commerce Commission 


The functions of the Interstate Commerce Commission are not only quasi- 
legislative but also quasi-judicial, that is, it must base its judgments on tes- 
timony and other evidence. But the law it adjudicates, the rate formula it 
applies—a “fair return” to the carrier on the “value” of its property—in- 
volves two abstractions incapable of scientific determination. And its judg- 
ments can spell prosperity or bankruptcy to carriers on one hand or shippers 
on the other. Consequently, powerful interests bring pressure to bear on 
the Commission. President Hoover habitually replied to pleas for interces- 
sion by him with a form letter in which he pointed out that it would be as 
improper for him to intercede in a pending rate case as in one before the 
Supreme Court. Congressmen, however, cannot so easily brush aside such 
requests from influential constituents. Petitions and memorials from unions, 
business organizations, farm and live-stock associations, denouncing the 
Commission, are frequently printed in the Congressional Record and 
widely distributed. The Congressman may threaten the Commission with 
investigation or with legislation such as the transfer of authority over agri- 
cultural rates to the Farm Board, or the Hoch-Smith resolution which or- 
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dered the Commission to “consider the conditions prevailing in different 
industries in adjusting freight rates, specifically those of agriculture.” These 
threats were made in response to the demand of the farmers. When the 
president’s nomination of a new commissioner reaches the Senate it is the 
signal for a line-up of economic forces. Then the never-ending drive for 
representation of regions and interests on the Commission is particularly 
evident. For example, when two nominations were made representing the 
coal producers of Pennsylvania and the Southern Mine Operators, Senator 
Reed of Pennsylvania expressed his position with the frank declaration: “I 
claim, that one-eleventh of the population of the United States live in 
Pennsylvania and that we are entitled reasonably once in forty years to 
one-eleventh of the Interstate Commerce Commission.” 1% 


Federal Power to Regulate Intra-State Transportation 


It had long been assumed that the Federal power to regulate interstate 
commerce left the regulation of intra-state commerce outside of its juris- 
diction. But in the second decade of the present century circumstances 
came about that led to the regulation of some intra-state commerce by the 
Interstate Commerce Commission. The fundamental purpose of the con- 
gressional legislation regulating interstate commerce is that it should be 
fair and reasonable and prevent discrimination between persons and 
places. In 1912 the Interstate Commerce Commission found that carriers, 
under the authority of the Railroad Commission of Texas, were maintain- 
ing higher commodity rates from Shreveport, Louisiana, to points in Texas 
than were in force “from cities in Texas to such points under substantially 
similar circumstances and conditions” and were thus giving “an unlawful 
and undue preference and advantage” to the Texas cities. The Interstate 
Commerce Commission directed the Texas carriers to correct these dis- 
criminations against Shreveport which they did by raising the intra-state 
rates to the level of the interstate rates and then carrying the issue to the 
courts. In sustaining the Commission the Supreme Court of the United 
States said: “Whenever the interstate and intrastate transactions of carriers 
are so related that the government of one involves the control of the other 
it is Congress, and not the state, that is entitled to prescribe the final and 
dominant rule. . . . [and Congress] does possess the power to foster and 
protect interstate commerce, and to take all measures necessary Or ap- 
propriate to that end, although intrastate transactions of interstate carriers 
may thereby be controlled.” ** 

Acting under the Transportation Act of 1920, which authorized rates 
designed to ensure carriers of interstate commerce a fair return on the value 


of their property, the Interstate Commerce Commission directed an ad- 


vance of 20 per cent in rates on carriers in an area that included Wisconsin. 


13. P. Herring: “Special Interests and the Interstate Commerce Commission.” 
American Political Science Review 27:738-51, 899-917. 
14 Houston, East and West Texas Railway Company v. United States, 234 U.S. 342 


(1914). 
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Among other things this conflicted with the intra-state rate of two cents 
a mile for passengers as set by the Wisconsin legislature. The Supreme 
Court of the United States sustained the Interstate Commerce Commis- 
sion’s rates and thereby reaffirmed “the power of Congress in developing 
interstate agencies. . . . In such development it can impose any reasonable 
condition on a state’s use of interstate carriers for intra-state commerce it 
deems necessary or desirable. This is because of the supremacy of national 
power in this field.” 1° It can be said, then, that the power of Congress to 
regulate interstate commerce includes also power to regulate intra-state 
commerce to whatever extent it is necessary in order to make the regulation 
of interstate commerce effective. 


The Regulation of Water Transportation 


The commerce power of Congress includes the power to protect navigable 
streams from obstruction and to improve navigation by the construction 
of dams. Indeed, the term “navigable stream” is no longer narrowly con- 
strued as it once was; the Court holds it to include streams made navigable 
or capable of being made navigable by improvements. By an addition to 
the Interstate Commerce Act passed in 1940 the Commission is given 
extensive authority over transportation by water. 


The Regulation of Motor Transportation 

By 1985 the experience of the states in regulating intra-state motor trans- 
portation made it clear that Federal regulation of interstate motor trans- 
portation was required in the interest of both the carriers and the public. 
The Motor Carriers Act of 1935 charged the Interstate Commerce Com- 
mission with the regulation of interstate motor carriers. Accordingly, the 
Commission may establish requirements for continuous and adequate 
motor transportation of baggage and express, for uniform systems of ac- 
counts, records, and reports, for hours of service of employees, and for 
safety of operation and equipment. 


The Regulation of Air Transportation 

Regulation of air transportation is gradually taking shape over the same 
pattern as the regulation of rail and motor transportation. Legislation in 
1942 permits air carriers to establish reasonable through service and joint 
rates with other common carriers. In 1947 it was provided that, in case of 
through service by air carriers and common carriers subject to the Inter- 
state Commerce Act, the carriers must establish just and reasonable rates, 
fares, or charges and file them with the Civil Aeronautics Board or the 
Interstate Commerce Commission. 


When an Object of Transportation Becomes Subject to the Inter- 
state Commerce Power 
Before an article within a state but intended for transportation in inter- 
state commerce becomes subject to congressional power over interstate 


15 Railroad Commission of Wisconsin v. Chicago, Burlington, and Quincy Railroad 
Company, 257 U.S. 563 (1922). 
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commerce it is still subject to the state’s taxation and police power, that is, 
the power to regulate it for the public health, safety, good order, and 
morals. Consequently it is important in many cases to determine precisely 
the instant when state power over the article ends and Federal power 
begins. It has been judicially determined that the article has not passed 
from state to Federal control when the owner is moving it to the point 
from which it is to be shipped to another state or country. 1° Federal power 
begins at the instant the goods to be transported in interstate or foreign 
commerce are consigned and delivered to the common carrier. 


When an Object of Interstate or Foreign Commerce Becomes 
Subject to State Power 


As to foreign commerce it fell to Chief Justice Marshall to express the 
judgment of the Supreme Court concerning when an import ceased to be 
an import. It has not ceased to be an import “while remaining the property 
of the importer, in his warehouse, in the original form, or package in which 
it was imported.” 17 This is the famous “original package doctrine” used 
to determine when a state’s legislative power over imported goods begins. 
When the original package is broken and the contents commingled with 
other property within the state the Federal power ceases to apply. The 
“original package doctrine” was long applied to interstate commerce and 
an article of.interstate commerce was assumed to have ceased to be subject 
to the Federal power when the package was broken. At the turn of the 
century cartons of cigarettes (ten packages of twenty cigarettes each) 
brought into a state in this form in order to evade state taxation were 
held not to be “original packages.” For the purpose of determining state 
taxation the “original package doctrine” has been abandoned and for de- 
termining other state powers it has been seriously questioned. It does not 
limit the scope of Federal power with respect to interstate commerce. 


FEDERAL REGULATION OF COMMUNICATIONS 
Regulation of the Telegraph and Telephone 


The first Federal regulation of communication by wire was under the 
Mann-Elkins Act of 1910. It applied only to interstate communication and 
gave the Interstate Commerce Commission power to ensure that telegraph 
rates would be just and reasonable, and free from discrimination and 
unreasonable preferences. In the absence of pressures upon it the Com- 
mission did very little beyond requiring uniform systems of accounts for 
interstate telephone and telegraph communication. But this prepared the 
groundwork for effective regulation later.” 
The Federal Communications Commission 


In 1934 Congress passed an act creating the Federal Communications 
Commission composed of seven members to whom were transferred all 


16 Coe v. Errol, 116 U.S. 517 (1886). 
17 Brown v. Maryland, 12 Wheaton 441 (1827). 
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the duties, powers, and functions in the communication field formerly 
exercised by the Interstate Commerce Commission, the Postmaster Gen- 
eral, and the Federal Radio Commission. As subsequently amended the 
purpose of the Act is to regulate interstate and foreign communication 
by wire and by radio in such a manner as to ensure to the American 
people a rapid, efficient, nation-wide, and world-wide wire and radio 
communication service at reasonable charges. The Act specifically provides 
that persons engaged in radio broadcasting shall not be deemed common 
carriers. The means of communication that are considered carriers are 
required to publish and file with the Commission tariffs for all charges. 

The operation of radio transmitting apparatus can be legally carried 
on only by persons licensed by the Federal Communications Commission. 
This Commission has authority to classify radio stations, prescribe the 
nature of their service, assign frequencies, and make regulations to carry 
out the Act regulating radio communication. The standard guiding the 
Commission’s granting of licenses is the public interest, convenience, and 
necessity. Hearings may be held when necessary to determine whether 
an application meets these legal requirements. The Act specifically pro- 
vides that the Commission shall have no power of censorship over radio 
communication. Whenever a legally qualified candidate for public office 
is permitted use of a broadcasting station, equal opportunity cannot legally 
be denied any other candidate for that office. 


IMMIGRATION 


Early Immigration Policies 


There is an almost pathetic irony about the Statue of Liberty, erected in 
New York Harbor more than sixty years ago. On its base is engraved the 
inscription with its moving reference to the “huddled masses yearning 
to breathe free” and the injunction to “send these, the homeless tempest 
tossed to me.” This expressed the then traditional conception of the United 
States as a land of refuge and opportunity for the oppressed of the earth. 
The superabundance of natural resources in the New World and the scar- 
city of labor with which to exploit them had led quite naturally to a 
policy of encouraging immigration in the early days of the nation. Any 
doubts about the wisdom of unrestricted immigration were usually based 
upon political rather than economic fears. It is a curious fact that in every 
generation since the adoption of the Constitution one of the major political 
parties has been more hospitable than the other to immigrants. The Jeffer- 
sonians and later the Jacksonian Democrats welcomed the newcomers to 
their ranks while Federalists, Whigs, and Republicans in their turn have 
largely been shunned by the foreign-born citizens. For example, the 
notorious Alien Law enacted by the Federalists in 1798 required the 
registration of all aliens in the United States and those who might subse- 
quently arrive and sought to discourage immigration by raising from five 
to fourteen years the period of residence required before naturalization. 
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The Volume of Immigration 


The United States has admitted more immigrants than any other country, 
a total of almost 40,000,000 since the adoption of the Constitution. They 
have come in great tides reaching peaks during periods of prosperity and 
declining sharply during hard times. In the depth of the Great Depres- 
sion in 1932 there was the unusual phenomenon of a counter-migration 
when three times as many migrated out of as entered the United States 
and indeed for four successive years emigration exceeded immigration. 
Before 1895 most of our immigrants came from countries of Northern and 
Western Europe—Great Britain, Ireland, Germany, the Scandinavian 
countries, France, the Netherlands, and Switzerland; this has come to be 
known as the “old immigration.” But after 1905 a majority of the immi- 
grants have come from Southern and Eastern Europe—largely from Italy, 
what was once Austria-Hungary, and Russia; this has been called the “new 
immigration.” The striking cultural and economic contrasts between the 
old and the new immigration finally determined the present immigration 


policy. 
The Development of Restrictive Legislation 


Before 1875 immigration was practically unrestricted but in that year 
convicts and prostitutes were banned. There is no question as to the power 
of Congress to regulate immigration since the transportation of such per- 
sons is foreign commerce. In 1882 “Junatics,” mental defectives, and per- 
sons liable to become public charges were excluded. In the same year 
Congress excluded the Chinese and later expanded the ban to include all 
Orientals. In 1885 the pressure of labor, organized and unorganized, 
induced Congress to outlaw the entrance of contract laborers, that is, 
aliens imported under a contract by the terms of which the contractor 
had a lien on their wages to cover the costs of transportation. In 1892 
polygamy and certain diseases were added to the reasons for exclusion. 
In 1903 anarchists were banned. Immigration policy was developing in a 
random, hit-and-miss fashion which imposed upon each immigrant certain 
physical, mental, moral, and economic requirements. If an alien is found 
undesirable after admission, he may be deported. 


The Temporary Quota Act of 1921 


The arrival of approximately a million immigrants during each of the ten 
years prior to World War I and the threatened wholesale postwar inunda- 
tion by war-stricken Europeans induced a sudden American consensus on 
limiting immigration. There had developed deep concern that control in 
the United States might pass to alien cultural groups and that the Ameri- 
can tradition might be overwhelmed. Many Americans feared that the 
saturation point had been reached in the absorption of ethnic groups. 
The ensuing legislation, the first general restriction of immigration to the 
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United States, was the Temporary Quota Act of 1921. It reflected the 
prevailing pattern of American opinion that some European immigrants 
were more adaptable than others to American ways. The Act authorized 
the admission of a number of immigrants from each nation equal to 3 
per cent of the number of foreign-born persons of such nationality living 
in the United States as revealed by the Census of 1910. Since there were 
then more people in the United States from Northern and Western than 
from Southern and Eastern Europe, the legislation deliberately favored the 
“old immigration” countries. 


The Permanent Immigration Act 


The Temporary Quota Act of 1921 was replaced by the permanent Im- 
migration Act of 1924 which, with amendments, is the basic immigration 
law today. The Act provided that beginning in 1929 the national quotas 
should be computed on a percentage of a total of 150,000 immigrants a 
year. This number is apportioned among the eligible countries in propor- 
tion to their relative contributions to the population of the Unitéd States 
in 1920. To determine the quota for any one nationality it is necessary 
to ascertain what percentage that nationality contributed, by birth or 
descent, to the total population of the United States in 1920 and then 
multiply 150,000 by that percentage. Since the minimum for each eligible 
country is 100 immigrants the total will aggregate somewhat more than 
150,000. 


Criticism of Our Immigration Policy 


The Act of 1924 restricts the “new immigration” even more severely than 
did the Act of 1921 and, indeed, permits the entrance of only about 24,000 
Southern and Eastern Europeans as compared with 126,000 Northern and 
Western Europeans. Thus it restricts where the pressures for immigration 
are strongest. In practice the immigration legislation fails to achieve its 
purpose of feeding into the United States a stream of immigration of the 
same nationality composition as our population. The nations of Western 
and Northern Europe have a tendency to use only a small part of their 
quotas. Thus the quota system leaves a wide-open door for those who do 
not care to migrate hither and a narrow crack for those who are most 
eager to come to the United States. Moreover there is no restriction on 
immigation of native Africans or of Latin-Americans and Canadians. Our 
immigration policy has been criticized on the ground that its standards 
are negative. After we have excluded a whole category of undesirables 
from each nation the question remains whether what is left for the quota 
fits into any pattern of desirables. If we were looking for desirable addi- 
tions to our population we might, through modern techniques of testing, 
discover those possessing the skills and talents desirable as well as those 
with desirable physical qualifications instead of accepting those who did 
not have certain defects of health. It has been argued that such a system 
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would restrict migration from nations of the newer migration and do it 
without employing invidious ethnic discrimination. 1* 


18 Maurice R. Davie: A Constructive Immigration Policy New Haven, 1923. 
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CHAPTER XXX 


GOVERNMENT AND THE ECONOMY 
by ARTHUR M. ROSS 


& 


DEVELOPMENT OF A MIXED ECONOMY 


meaningful way is difficult indeed. With the possible exception of 

military preparedness, the most important functions of the Federal 
government are those which lie in the field of economic activity. One might 
make an inventory of several hundred bureaus, boards, commissions, divi- 
sions, administrations, authorities, and services which regulate, promote, 
and participate in economic life. One might catalogue an even greater 
number of statutes and administrative regulations in pursuance of which 
these agencies carry on their activities. One might list the number of their 
employees and add up the amount of money they spend. All of this would 
be an impressive demonstration, but would not convey any real under- 
standing of the extent to which governmental and business activity have 
become interwoven. Therefore, as we attempt to describe the role of the 
government in economic life, the reader will have to call upon his imagina- 
tion for assistance. He will have to visualize the biologist in the Depart- 
ment of Agriculture attempting to breed a hog that has less lard and 
more meat; the commercial attaché in the State Department investigat- 
ing warehouse facilities in Ecuador; the trial examiner of the National 
Labor Relations Board endeavoring to learn whether a worker was dis- 
charged for drunkenness or for labor-union activity; the engineer in the 
Reclamation Bureau deciding whether an irrigation canal should run to 
the right or the left of a village lying in its path; the official of the Federal 
Trade Commission making a judgment about whether the makers of the 
ABC Kold Kure are guilty of false advertising; the pilot at the wheel of a 
Mississippi River barge owned by the Inland Waterways Corporation, a 


V | No vericr the economic programs of the Federal government in any 
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public enterprise; and the economist in the Budget Bureau studying the 
relationship between national income and Federal tax revenues. 


Conception of a Mixed Economy 


One or two generations ago, the question of governmental participation 
in economic life was thought of in terms of Capitalism versus Socialism. 
Either the economy was in the hands of private individuals and corpora- 
tions, or else it would be in the hands of government. Our own economic 
system, of course, was one of private enterprise. It was felt that competi- 
tion and the profit motive would do as much governing and regulating as 
needed to be done. There were certain deviations, to be sure. A great 
deal had always been done to promote business enterprise, but somehow 
this was not regarded as anomolous. The Federal government did regulate 
railroad rates through the Interstate Commerce Commission and attempt 
to curtail “trusts and combinations” under the Sherman Act. State gov- 
ernments did limit the working hours of women. However, these were 
considered exceptions and were defended as such. Today, this kind of 
thinking is as obsolete as the horse and buggy. We do not have socialism 
in the United States. Farms, factories, mines, stores, and offices are for 
the most part still under private ownership. On the other hand, we do not 
have pure capitalism either. No longer do we depend almost entirely on 
competition and the profit motive to insure that the right decisions are 
made. Government has assumed the task of over-all economic manage- 
ment, and the responsibilities of government have become so comprehen- 
sive that we now describe our system as a “mixed economy.” The choice 
between a little more or a little less government in business is decreas- 
ingly a matter of principle. Although cries of “socialism” are still raised 
against rent control, public housing, or compulsory health insurance, they 
have lost much of their force in the political arena. 


Changes in the Economy 


To understand why this basic development in the role of government 
has taken place, it is first necessary to understand certain developments 
in the economy itself. Three characteristics of a modern industrial economy 
are of particular significance in this connection. 

(1) Economic activity has become increasingly interdependent. Not 
only is the self-sufficient family a thing of the past, but local and regional 
markets have been swept into the stream of the national market. The 
steel and automobile industries of Pittsburgh and Detroit will feel the 
effects of a drought in Oklahoma. A lay-off among clothing workers in 
New York and Philadelphia will have its impact on the demand for Oregon 
apples. The business cycle is no respecter of state lines (nor of inter- 
national boundaries, for that matter). 

(2) Our economy has become extremely sensitive and volatile. A 
wealthy society is productive, yielding high levels of income. A high rate 
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of saving is possible and a substantial proportion of resources can be used 
for capital formation—investment in new plants, machinery and other pro- 
ductive facilities. For the same reason, however, a wealthy society is in- 
herently unstable. Any change in consumer demand or profit expectations 
has an augmented effect on the “heavy industries” which are so important 
as sources of employment and output. The adequacy of “investment out- 
lets” becomes a crucial matter. 

(8) Finally, effective competition has disappeared throughout im- 
portant sectors of the economy, giving way to concentrations of industrial 
power with the ability to make large and comprehensive decisions. By 
1940 more than 75 per cent of the total output was being produced by four 
companies in the copper and farm machinery industries; by three in the 
automobile, can, and cigarette industries; by two in the plate glass and 
safety glass industries; and by one in the aluminum industry. Fifty per 
cent of all workers were employed by the largest 1 per cent of employers. 
Corporations having assets of $5,000,000 or more accounted for about 65 
per cent of total corporate assets in manufacturing and mining, and much 
higher percentages in finance, transportation, and public utilities. If there 
has been any change since 1940, it has been in the direction of further 
concentration. 


Changes in Ideas 


Ideological shifts came in the wake of these economic developments. ? As 
usually happens, ideas were adjusted only after a considerable lag. Long 
after competition had disappeared from major sectors of the economy, 
competitive theory was employed to support a policy of laissez faire on 
the part of the government. Profound business depressions in the nine- 
teenth century, such as those of 1873 and 1893, created considerable unrest 
but did not produce any real institutional changes. It was not until the 
1930’s and 1940's that the ideological basis of laissez faire was generally 
conceded to be bankrupt. The transformation came in several steps. The 
doctrines of John Maynard Keynes, focussed on the level of employment 
and emphasizing the central importance of monetary demand, brought 
about a virtual revolution in the thinking of economists. Under the Roose- 
velt Administration, the Federal government accepted, for the first time, 
a measure of responsibility for the level of employment. The total output 
of goods and services (gross national product) rose from $56,000,000,000 
in 1933 to $90,000,000,000 in 1937. Employment increased by about 9,000,- 
000 during the same period. World War II provided a striking demonstra- 
tion of the potentialities of our economic system when in full gear. The 
gross national product advanced steadily to a peak of $213,000,000,000 in 
1945, and unemployment was reduced to an all-time low. It is no wonder 
that the slogan of “full employment” was sounded more and more in 

sistently in every part of the world. 


1See Harold U. Faulkner: American Economic History (5th edition, New York, 
1943), chap. 21. 
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Influence of Organized Interests 


Another crucial influence on the economic policies of government is the 
pressure of organized interest groups. The great revolutionary philosopher 
of France, Georges Sorel, once observed that “the most decisive factor 
in politics is the cowardice of government.” This is merely another way 
of saying that a democratic state is responsive to the demands of its 
citizens, to the extent that they are backed by sufficient political power 
and voiced with sufficient clarity. It is a commonplace that the decisions 
of a democratic government represent a kind of mediation between organ- 
ized groups who have a legitimate interest in the matters at hand. The 
three major organized interest groups or “estates” in the United States 
are business, agriculture, and labor. 


Organized Business 


Organized business is represented by the National Association of Manu- 
facturers and the United States Chamber of Commerce. The former is 
dominated by large financial and manufacturing interests in the East and 
Middle West, while the latter, being more decentralized, is more widely 
representative of small, medium-sized, and large enterprises in different 
parts of the nation. In addition, all important industries have their own 
trade associations and their own representatives in Washington and the 
state capitals. The oil lobby, the real-estate lobby, the canners’ lobby, and 
so forth, are familiar landmarks on the legislative scene. The political 
power of business cannot be explained by the votes of business men them- 
selves. It rests more heavily on a number of other factors: financial re- 
sources, strategic economic position, cohesiveness, common patterns of 
thought, control over the media of mass communication, and influence on 
the thinking of white-collar and professional groups. 


Organized Agriculture 


The foremost agricultural organizations are the National Farm Bureau 
Federation (largest and probably most influential), the National Grange, 
and the Farmers’ Union. The Farm Bureau Federation and the Grange, 
although claiming to speak for agriculture in general, actually represent 
the more well-to-do commercial farmers, while the Farmers’ Union serves 
as the voice of sharecroppers and tenants. In agriculture as in business we 
find a network of specialized commodity associations, representing the 
interests of milk producers, cotton growers, livestock farmers, and the like. 
Although agriculture has declined in relative importance, its political 
power is still formidable. (The unexpected switch of many farm states into 
the Democratic column in 1948 served to remind us of this.) The voting 
strength of rural areas is magnified by the fact that such areas are over- 
represented, in terms of population, in the national Congress, the Electoral 


College, and virtually all state legislatures. 
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Organized Labor 


Large-scale organization of labor in the United States came into being 
for the first time during the 1980’s. Prior to that decade, railroad trainmen 
were the only large group of employees sufficiently organized to exert any 
effective political pressure. At the present time, some fifteen million wage 
and salary earners are enrolled in approximately 150 national unions. Most 
unions are affiliated with the American Federation of Labor or the Con- 
gress of Industrial Organizations. Among the unaffiliated or “independent” 
unions, the United Mine Workers, the International Association of Machin- 
ists, and the “Big Four” railway brotherhoods are the most important. 
These national unions and federations voice the legislative demands of 
labor, and participate in election campaigns through affiliated “political 
action” groups, such as the C.I.O.’s Political Action Committee and the 
A.F. of L.’s Labor’s Education and Political League. The fact that only 
about half of the rank-and-file wage and salary eamers in the United 
States have been organized up to now indicates that the political strength 
of labor may well be even greater in the future than at the present time. 
On the other hand, it must be kept in mind that workers are not so 
homogeneous and cohesive as business men and farmers are. * 


Weakness of Consumers 


These are the major organized groups which the government of a “pluralis- 
tic” society must reckon with in formulating its economic policies. It would 
be wrong to suppose that the economic policies of government are solely 
the result of organized pressures. Problems of unorganized groups may 
be so insistent that any functioning government must deal with them; 
humanitarian sentiments and political philosophy undoubtedly play a part. 
Nevertheless, the squeaking wheel gets the grease, or at any rate the 
most grease. It will be noted that no mention has been made of con- 
sumers. Labor unions do represent their members, as consumers, when 
they demand price ceilings and rent controls. Farmers “consume” transpor- 
tation and the agricultural organizations have exerted pressure on behalf 
of railroad rate regulation. The consumer as such is unorganized and 
inarticulate, however; and aside from this, his political position is inher- 
ently weak. On any specific issue (such as the tariff on sugar) his interest 
is only incidental, while on the other side there are producers who are 
vitally concerned with the outcome. 


Military Considerations 


There are additional reasons why government has been drawn into the 
economic life of the nation. Considerations of military preparedness have 
played a significant role. In the recent development of techniques of war, 
industrial strength has become the crucial determinant of victory or defeat. 
It is believed that so long as there is a threat of international conflict, 

2 See Harwood L. Childs: Labor and Capital in National Politics (Columbus, 1930). 
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we must remain in a condition of continuous industrial mobilization. 
Thus, shipping subsidies are paid in order to maintain a large merchant 
marine, which is regarded as one of our “first lines of defense.” The desire 
for adequate Western Hemisphere supplies of uranium has led to an inten- 
sive search for new deposits of uranium ores. The development of nuclear 
energy itself is, of course, a governmental project. Many tariffs have been 
defended on the ground that self-sufficiency is essential from a military 
standpoint. Public concern for the physical and educational condition of 
the American people has been sharpened by the realization that unhealthy 
and poorly educated men do not make good soldiers. Experience at induc- 
tion centers during World War II revealed shocking deficiencies in these 
respects and undoubtedly stimulated interest in such measures as universal 
health insurance and Federal aid to education. Finally, the general level 
of production and employment is not without its military implications. 
When a nation’s economy is sick, its foreign policy cannot be effective, 
and potential war production is seriously curtailed. 


Government Budgets 


Spending on the part of the government now accounts for a significant 
proportion of total spending in the economy. The annual Federal budget 
has been in the neighborhood of $40,000,000,000 since the end of World 
War II. (State and local budgets have added approximately $13,000,- 
000,000 each year. ) Federal expenditures are equal to about 16 per cent of 
the gross national product in the United States. Although this is relatively 
low compared with most European countries, it does mean that one out of 
every six workers is employed directly or indirectly on the account of the 
Federal government. Expenditures of this size are in themselves a sign of 
substantial participation in economic life. They create an opportunity 
to manipulate spending policies in pursuit of desired economic objectives. 
At the very least the government is forced to take into account the 
economic effects of its fiscal operations. 


A Recapitulation 


Thus, economic policies of government in the twentieth century are the 
result of a combination of pressures and motivations. Our economy has 
grown more interdependent and sensitive to internal.and external stimuli; 
and with the decline of competition, any basis for reliance on automatic 
market forces” has been removed. Powerful organizations representing 
business, agriculture, and labor are in a position to obtain action on their 
demands and to require that they be consulted whenever the welfare of 
their constituents is involved. The government's large budget places it 
in the midst of economic life, regardless of its desires, and military con- 
siderations furnish additional impetus. At the same time, there has de- 
veloped in the minds of citizens a much more positive conception of what 
they have a right to expect from their government in the way of eliminat- 
ing abuses and promoting welfare and security. 
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Classification of Economic Policies 


All of these influences can be seen in the background of the economic poli- 
cies which are analyzed in the remainder of this chapter. These policies 
will be classified under six headings: aid to business, business regulation, 
responsibility for employment and stability, public enterprise, union- 
management relations, and labor standards and social security. Such a 
classification is necessarily an arbitrary one. In the nature of the case, any 
new policy is defended as a contribution to social welfare, however un- 
likely such a defense may be. Many programs represent a mixture of mo- 
tives. The anti-trust program, for example, is a type of business regula- 
tion, but is also regarded as a means of combatting cyclical fluctuations. 
Two overriding objectives are woven into almost every program today. 
These are full employment at stable prices, and military preparedness. 
Students must recognize the interplay of motives and avoid the error of 
compartmentalized thinking. On the other hand, one cannot claim that 
the total economic activity of the government makes up a symmetrical 
and consistent pattern. It does have its gaps and its contradictions. The 
government may increase the flow of purchasing power by reducing taxes 
at the same time as installment buying is being restricted. Tariffs and 
patent laws may stimulate the same restraint of trade which anti-trust 
laws are designed to prevent. Thus, to suppose that all policies are imbued 
with a common design would be wrong; and to argue that logic and co- 
ordination are totally absent would be equally wrong. Somewhere be- 
twixt and between, the real truth is to be found. 


AID TO BUSINESS 


Introduction 


Aid to business is the oldest of the several strands which are now found 
in the economic program of the Federal government. Alexander Hamilton 
made the classic statement for such a policy during the first of Washing- 
ton’s presidential terms. Hamilton believed in a strong central government 
dedicated to the growth of business enterprise and drawing its main sup- 
port from the business classes. He believed that resulting prosperity would 
seep down to other groups in the population, so that in the end all would 
benefit. Accordingly Hamilton advocated that a protective tariff be en- 
acted, that subsidies be paid to new enterprises, that Continental and 
state debts be assumed by the Federal government, and that other meas- 
ures of assistance be adopted. Although opposed by Jefferson and Jack- 
son, the Hamiltonian conception became firmly rooted in American prac- 
tice. The philosophy of laissez faire, even in its heyday, did not prove to 
be a barricr. At times (such as during the Grant and Harding administra- 
tions) the dispensing of bounties and privileges to business became almost 
the sole preoccupation of the government. 
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Motives for Assistance 


There are several reasons why the policy of assistance has been so dur- 
able. The Hamiltonian argument does have a persuasive ring. Our econ- 
omy is predominantly one of private enterprise and we do depend on 
business for goods and services as well as for jobs. Stress has also been 
laid on the benefits which supposedly accrue to other groups in the econ- 
omy. Thus, it has been argued that tariffs aid the working-man; that ship- 
ping subsidies increase our foreign trade; and that land grants to the rail- 
roads help develop the regions through which they pass. Finally, business 
men have often been in a position to exert effective influence on the poli- 
cies of government. 


Protective Tariffs 


Five measures of assistance seem worthy of special mention at the present 
time. These are protective tariffs, business subsidies, lending programs, 
patents and copyrights, and research activities. The protective tariff is 
probably the most important case of special-interest legislation in our his- 
tory. From 1789 to 1934, the trend of tariff rates was almost consistently 
upward. More and more products were added to the list, and in 1930 
the principal of protectionism was extended to agriculture in the Smoot- 
Hawley Tariff Act. In addition, pre-existing rates were increased to the 
highest level in history, contributing in considerable measure to the inter- 
national financial crisis of 1931 and 1932. This is no place to examine all 
of the arguments which have been offered in favor of import duties and 
in opposition. Suffice it to say that most impartial students believe the 
net effect of tariffs is to reduce foreign trade and depress standards of 
living both here and abroad. Once the economy has become adjusted to 
a tariff system, however, removal of barriers becomes extremely difficult. 


Reciprocal Trade Agreements 


Under the Trade Agreements Act of 1934, a beginning at tariff reduction 
was made. The Democratic party has traditionally been on the low-tariff 
side, and Secretary of State Cordell Hull was a confirmed free-trader. It 
had long been clear that Congress, subject as it was to sectional pres- 
sures, was not the appropriate body to write tariff schedules. It was also 
clear that substantial reductions would not be politically feasible unless 
t industries and others who would benefit from an expansion of 
uld be brought into the picture to counterbalance the pres- 
ff advocates. The Act empowered the president to nego- 
tiate reciprocal agreements, reducing specific tariffs by as much as 50 per 
cent if corresponding concessions could be secured from other countries. 
Any tariff reduction is made applicable to other countries participating 
in the program. (This is called the “most favored nation clause.”) More 
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than thirty reciprocal agreements have been negotiated, a large propor- 
tion with other Western Hemisphere countries. A wide range of com- 
modities is covered, and reductions have been very sizeable in some 
cases. However, most of the commodities involved do not compete seri- 
ously with American products. In the really controversial tariff areas, such 
as iron and steel and wool, American producers still operate in a shel- 
tered domestic market. The reciprocal trade agreement program has 
stopped the cumulative cycle of retaliatory increases of the pre-1934 
period, and has fostered more congenial relations with Central and South 
America. But it can hardly be said that the United States has dropped its 
protectionist policy. * 


Subsidies 


Historically the railroad industry was the largest recipient of business 
subsidies. Approximately 183,000,000 acres of land were donated by Fed- 
eral and state governments; and according to an estimate by the Federal 
Coordinator of Transportation in 1940, the total value of public aid re- 
ceived by the railroads was in excess of $1,250,000,000. Once the railroad 
network was built, however, the operating policy of the carriers aroused 
a great deal of resentment, and the emphasis changed from promotion to 
regulation. Of greater importance today are the shipping and airmail sub- 
sidies. The shipping and shipbuilding interests have been wards of the 
government since the early days of the Republic. At the very first session 
of Congress in 1789, it was decided that only American-owned and Ameri- 
can-built ships could register under the American flag. Discriminatory 
taxes were imposed in favor of American shipping. Through the years 
various other techniques were used, including mail subsidies and con- 
struction subsidies. Wartime programs for the construction and opera- 
tion of merchant ships by the government and for their later disposition 
to private companies gave rise to a certain amount of scandal, particu- 
larly during and after World War I. Under the Merchant Marine Act of 
1936, two types of subsidies are provided, one for construction and one 
for operation. The size of subsidies is determined by the difference be- 
tween foreign and domestic costs of building and operating ships. Air- 
mail subsidies have been paid since 1926, when the Post-Office Depart- 
ment retired from flying activities and began to award mail contracts to 
private carriers through competitive bidding. 


Lending Agencies 


The Federal government is our largest banker. Operating through a vast 
network of lending agencies, it makes credit available which otherwise 
would not be forthcoming; it holds down rates of interest to desirable 


3 John D. Larkin: Trade Agreements; A Study in Democratic Methods (New York, 
1940), pp. 89-108. 


582 A GRAMMAR OF AMERICAN POLITICS 


levels; and it often insures private bankers against losses on their loans. 
The major Federal lending agencies are in the fields of business, agri- 
culture, housing, and foreign trade. The Reconstruction Finance Cor- 
poration, for example, makes loans to business enterprises and financial 
institutions, and purchases the securities of Federal, state, and municipal 
governments. Farmers acquire credit for the purchase of land, farm ma- 
chinery, livestock, seeds, and so on, from the Federal Land Banks, the 
Federal Intermediate Credit Banks, the Commodity Credit Corporation, 
and similar agencies. Agricultural cooperatives and electrical districts are 
financed by the Bank for Cooperatives and the Rural Electrification Ad- 
ministration. Mortgage loans issued by private banks are insured by the 
Federal Housing Administration. Transactions in foreign trade are 
financed by the Export-Import Bank. These and other Federal lending 
agencies have loaned almost $50,000,000,000 since their inception; and 
although they are by and large self-supporting, they have been of in- 


estimable value to the economic community. 


Patents and Copyrights 


Another type of promotional activity is specifically authorized in the 
Constitution. Article I, Section 8, of that document empowers the govern- 
ment “to promote the progress of science and useful arts, by securing, for 
limited times, to authors and inventors, the exclusive right to their respec- 
tive writings and discoveries.” The copyright system has not given rise 
to any vital economic problems and requires no extended comment. A few 
words should be said concerning the patent system, however. Inaugurated 
by Congress in 1790, it offered seventeen-year patent monopolies to all 
who could qualify as true inventors. A wide range of innovations are 
patentable, including industrial processes, ornamental designs, and bo- 
tanical plants, as well as new articles and machines. Complete specifica- 
tions must be supplied, so that the public will have the full benefit of the 
invention after the patent has expired. Patent-office examiners must 
certify that the invention is sufficiently useful and important. 


Weaknesses of the Patent System 


Certainly the patent system has contributed to the prodigious techno- 
logical advances which have been made in the past 160 years. But in 
recent years misgivings concerning certain features of the system have 
been voiced more and more insistently. The central question is whether 
the wholesale assignment of patents to large corporations does not pro- 
mote industrial monopoly and serve as a brake on progress. An investiga- 
tion made in 1940 revealed that 55,000 patents (15 per cent of all out- 
standing patents) were held by a few corporations each owning more 
than 1,000. One corporation held more than 8,000 patents. It is frequently 
claimed that whole fields of industry are fenced off from competition by 


CHAPTER xxx: Government and the Economy 583 


an accumulation of patents; that patents representing improvements in 
technique are brought up and suppressed in order to protect existing 
capital investments; and that cross-licensing and patent pooling are used 
to fortify industrial monopoly. Among the reforms under consideration 
are proposals for limiting or prohibiting assignment (the inventor could 
form his own enterprise or sell licenses on a non-discriminatory basis), 
and for compulsory licensing under royalty arrangements. 


Research Activities 


The extent of research conducted by the government for the benefit of 
business men, farmers, and other groups is little realized. New materials, 
new uses for existing materials, production techniques and processes, test- 
ing devices, quality improvements, and methods of preserving and pack- 
aging are only a few of the subjects of governmental research. Much of 
this activity is carried on in the Commerce Department, through co- 
operative arrangements with trade associations and engineering socie- 
ties, and in the huge Agriculture Department organization. Military re- 
search financed by the Army, Navy, and Air Forces is often of indirect 
use in the production of peacetime goods and services. The research work 
of the Atomic Energy Commission (described later in this chapter) has 
vast industrial potentialities. In addition to the conduct of original re- 
search, the collection and dissemination of information by governmental 
agencies should be noted. Practically every agency has a program for dis- 
tributing information to farmers, manufacturers, middlemen, workers, 
or consumers. A recent book entitled Government Statistics for Business 
Use, which merely lists the kinds of information available, runs to more 
than three hundred pages. The presumption is that when private economic 
decisions are made more intelligently, the economy as a whole shares in 
the benefits. 


BUSINESS REGULATION 


Roots of the Regulatory Movement 


The three great themes of governmental intervention in the American 
economy have been promotion, regulation, and positive participation. 
Policies for facilitating economic development and encouraging the 
growth of business enterprise, which were dominant throughout the 
earlier period, have been described in the foregoing paragraphs. During 
the 1870's (a decade of depression and disillusionment), the cry for regu- 
lation began to be heard, first in the state capitols and later in Washing- 
ton; and by 1890 it had become dominant. More positive forms of par- 
ticipation, going beyond the elimination of abuses, were not adopted to 
any notable extent until about 1933, but they have been growing more 
significant as a component of the total economic program. At this point we 
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are concerned with the second of these three great themes—the regula- 
tion of business abuses. The growth of regulation does not represent the 
unfolding of any general philosophy of governmental control, but rather 
has come about as a result of the attempts of particular groups to deal 
with specific evils as they arose. Thus, railroad regulation had its origin 
in the dissatisfaction of farmers and industrial users of transportation. 
Banking and security regulation came in answer to the anguished cries 
of savers and investors. Pressure from farmers and small business men 
led to the anti-trust laws. 


Types of Regulation 


In the welter of regulatory activities three general types can be distin- 
guished—the public-utility type, the anti-trust type and the “N.R.A. 
type.” The public-utility type of regulation is applied to businesses such 
as railroads, electric power companies, and banks, which are either “natu- 
ral monopolies” or are peculiarly “affected with the public interest.” Gen- 
erally some kind of franchise or charter is issued. Prices and service are 
controlled. An attempt is made to guarantee a reasonable rate of profit on 
invested capital. Consideration is often given to public ownership as an 
alternative to regulation. The anti-trust type is based on the theory that 
competition will regulate price and quality if competition can be main- 
tained. Therefore it is designed to prevent the development of business 
combinations and the use of “unfair trade practices” which stifle compe- 
tition. The “N.R.A. type” of regulation is equivalent to business self- 
government, and is almost precisely the opposite of the anti-trust type. 
It tends to emerge when an industry, or industry in general, is afflicted 
with excess capacity, over-production, and low prices. Business men are 
permitted or encouraged to come together for the purpose of controlling 
output, setting minimum prices, and dividing up the market. In the public- 
utility type of regulation, the chief protagonist has been the consumer 
(agricultural, industrial, or household); in the anti-trust type, it has been 
the disadvantaged competitor; and in the “N.R.A. type,” the business man 
himself along with his colleagues in the industry. 


The Administrative Commission 


The characteristic device for business regulation is an administrative 
commission located outside of the regular cabinet departments of gov- 
ernment. The commission has a number of advantages which account 
for its emergence and survival. The regulatory job is turned over to ex- 
perts who are thoroughly familiar with the practices and problems of the 
industry. The members and staff of the commission are able to exercise 
continuous surveillance over these practices and problems. Long terms in 
office, staggered in time, provide for continuity in policy. Location out- 
side of the regular cabinet departments permits a certain degree of po- 
d regulations can be more flexible and up- 


litical independence. Rules an 
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combination of legislative, executive, and judicial functions within a 
single agency has raised a number of difficult problems. How is “due 
process of law” to be construed? Under what circumstances can deci- 
sions be overruled by the courts? Can the president remove a commission 
member before his term has expired? How can Congress maintain a check 
over the activities of administrative commissions? * 


Utility Regulation by the States 


In the remainder of this section we shall deal with regulation of public 
utilities, security exchanges, business combinations, and competitive prac- 
tices. ® Electric power, fuel gas, and telephone service are produced under 
conditions of “natural monopoly”: that is, price is lower and service more 
convenient when all customers are supplied by one company. The right 
of eminent domain (the right to compel an individual to sell out his prop- 
erty when in the public interest) is frequently exercised. In return for 
these privileges, public-utility companies are required to serve all custom- 
ers without discrimination. In addition, rates and quality of service are 
controlled by public-utility commissions in the various states. All com- 
missions follow a uniform standard of rate setting—“a fair return on a fair 
value.” This criterion, established by the United States Supreme Court in 
the celebrated Smyth v. Ives decision of 1898, is not so simple as might 
appear. What is a “fair return”? There has been much controversy over 
the proper rate of profit to be allowed; and to say the least, utility com- 
missions and courts have not been ungenerous. © Profit rates have generally 
been higher than on other investments of comparable risk. What is the 
“fair value” of utility properties—original cost of the properties, present 
reproduction cost, or some other standard? Even when a standard of valu- 
ation has been agreed upon, the task of applying it has been unbelievably 
complex. How can future operating costs be estimated accurately? How 
should rates be varied between large and small consumers, industrial and 
household consumers, and so forth? It is no wonder that commission rate 
making has so frequently become bogged down in legalistic tangles. A 
further difficulty lies in the limited geographical jurisdiction of state utility 
commissions. They have found it difficult to cope with interstate electrical 
holding companies and with the American Telephone and Telegraph 
(“Bell”) system, which supplies all long-distance service, controls about 
95 per cent of telephone service through operating subsidiaries, and owns 
the Western Electric Company (source of virtually all telephone equip- 
ment. ) 
Pa Robert E. Cushman: The Independent Regulatory Commissions (New York, 
5 jae instances of regulation are treated in other sections of this chapter or else- 
where in this volume, and therefore will not be described here. These include railroad 
regulation by the Interstate Commerce Commission, banking regulation by the Federal 
Reserve Board and the Federal Deposit Insurance Corporation, and_ business  self- 


government through the N.R.A. 
© Smyth v. Ames, 169 U.S. 466. 
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Federal Regulation of Utilities 


For these reasons, there has been increasing intervention by the F\ ederal 
government in the public-utility field. Three Federal agencies are active 
in this field—the Federal Power Commission, the Securities and Exchange 
Commission, and the Federal Communications Commission. 

The Federal Power Commission was established in 1920 with author- 
ity to control waterpower development on public lands and navigable 
waters, which of course are under Federal jurisdiction. In 1935 it was 
given new authority over companies selling electric power across state 
lines. It passes upon the transfer of assets by such companies. It regulates 
the price of electrical energy sold at wholesale in interstate commerce, 
and can require that adequate service be furnished. It also aids state 
utility commissions in various ways and is charged with promoting a co- 
ordinated and inter-connected power system throughout the country. 

Under the Public Utility Holding Company Act of 1935, the Securi- 
ties and Exchange Commission was given broad power to simplify the 
structure of holding companies and regulate their financial operations. 
New securities cannot be issued by holding companies or their subsidiaries 
unless the Commission approves. The Commission can require that com- 
plicated corporate and capital structures be simplified. If a holding com- 
pany is found to be performing no economic function (other than milk- 
ing the operating companies), it can be forced to dissolve. 

The Federal Communications Commission, established in 1934, is a 
seven-man body with jurisdiction over interstate telephone and telegraph 
service and over radio broadcasting. The chief problem in the telegraph 
industry has been the decline of business and lack of profits; for this rea- 
son, Postal Telegraph and Western Union were encouraged to effect a 
merger. In the telephone field, the Commission’s task is to regulate the 
$8,000,000,000 Bell System. A comprehensive investigation was submitted 
to Congress in 1939. Although Congress took no action on the recommen- 
dations, the Commission’s report was responsible for voluntary rate re- 
ductions lowering the nation’s long-distance bill by about $30,000,000 
per year. Another end-product of the Commission’s work is the anti-trust 
suit which the Attorney General initiated against the Bell System in Janu- 
ary of 1949. The purpose of this suit is to force the Bell System to relin- 
quish control of Western Electric Company and to split Western Electric 
into three parts. The Commission’s most difficult task has undoubtedly 
been the regulation of radio and television. Here the problems are nu- 
merous indeed. How should the available wave lengths be allocated 
among geographical regions? Should a publisher who owns both news- 
papers in a city also own the largest radio station? Should atheists be al- 
lowed to reply to ministers who broadcast over the radio? What is the 
place of education in the program structure? Can anything be done about 
tadio commercials? Central to these problems is the question whether 
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radio broadcasting should be regarded as an ordinary commercial enter- 
prise or as a public utility peculiarly affected with public interest. 


Regulation of Security Exchanges 


A riot of unbridled security speculation in the late 1920’s ended in the 
violent stock-market crash of 1929. Later investigation revealed that the 
issuance and exchange of securities had been conducted with almost total 
disregard for the investing public. The record of stock watering, price 
manipulation, profiteering by insiders, and other abuses became the basis 
for drastic regulation under laws passed in 19383 and 1934. Companies 
wishing to float new securities must issue a detailed prospectus explain- 
ing the nature of their operations and the uses to which the money will 
be put. If the securities are traded on organized exchanges (such as the 
New York Stock Exchange) or through the mails, financial information 
must be reported periodically to the Securities and Exchange Commis- 
sion and is made available to the public. Security trading by company 
officers and directors, and the use of bank credit to finance speculation are 
regulated. To prevent price rigging and artificial price fluctuations, the 
Commission has prohibited a large number of manipulative practices 
which were once in vogue. In the nature of the case, it has been impos- 
sible to remove all elements of risk, but the issuance and exchange of 
securities has been placed on a much higher ethical level, and the small 
investor is now afforded virtually all the protection he can legitimately 
demand. 


Forms of Business Consolidation 


We turn now to the anti-trust type of regulation, which has the purpose 
of preventing monopoly and restraint of trade, and thereby preserving 
competition. Ever since the Civil War there has been a persistent move- 
ment toward consolidation of economic power. The purposes have been 
diverse but the end results have generally been higher prices, lower out- 
put, reduced employment, and restricted business opportunities. The con- 
solidation movement has taken many forms. In the older period loose 
combinations were popular. Prices were maintained and markets divided 
up through informal “gentlemen’s agreements,” Stockholders in various 
corporations surrendered their shares to “voting trusts,” in return for “trust 
certificates.” Industry-wide sales agencies, or “pools,” similar in form to 
the European cartels, were organized. The same results were also secured 
by trade-association programs. These loose combinations were quite vulner- 
able to prosecution after the passage of the Sherman Act (discussed be- 
low). More highly integrated and closely knit forms of consolidation be- 
came prominent about the turn of the century. Holding companies such as 
the U. S. Steel Corporation were established by financial groups to acquire 
voting control over a large number of operating subsidiaries. Corporations 
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such as General Motors, Diamond Match, American Can, and American 
Sugar Refining grew to great size by the formal amalgamation of numerous 
smaller companies. Unified control (using the devices of the holding com- 
pany and the merger) has spread out in two ways: “horizontally,” as in 
the case of General Mills, with component companies producing many 
different food specialties; and “vertically,” as in the case of the major 
motion picture firms, with ownership of studios, distribution firms, and 
movie theatres. In most manufacturing industries, the bulk of the total 
output is produced by a small number of firms. In this situation (which 
economists call “oligopoly”) price competition is not likely to be vigorous. 


Sherman Act of 1890 


There has always been an underlying current of Jeffersonian suspicion of 
“bigness” in the United States. As the combination movement quickened 
in the decades following the Civil War, protests mounted. 7 The most vocal 
of the protesting groups were the small business men, who were being 
squeezed out of industry after industry, and the farmers, who believed 
they were being gouged by industrial monopolies. In response to the 
clamor against the “giant octopus” of monopoly, the Sherman Anti-Trust 
Act was passed in 1890. Section 1 stated that “every contract, combina- 
tion in the form of a trust or otherwise, in restraint of commerce among 
the several states, or with foreign nations, is hereby declared to be illegal.” 
Section 2 stated that “every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other person or persons, to 
monopolize any part of the trade or commerce among the several states, 
shall be deemed guilty of a misdemeanor.” The sweeping character of the 
prohibitions contained in the Sherman Act were its chief weakness. Ob- 
viously they were too vague and undefined to serve as a guide for enforce- 
ment, After the first two decades, during which the act was virtually a 
dead letter, a pattern of interpretation by the courts began to emerge. 

Voting trusts, pools, and collusive trade-association activities were dealt 

with harshly. Railroad mergers were frowned upon (apparently because 

railroads were generally in bad standing.) However, more integrated 

consolidations, such as mergers, were allowed to stand unless “intent to 

(This was the “rule of reason” enunciated 

by the Supreme Court in the American Tobacco and Standard Oil deci- 

sions of 1911.) Emphasis was thus shifted from the question of monopo- 

listic size and position to the purposes and methods employed. 


monopolize” could be proved. 


Clayton Act and Federal Trade Commission Act of 1914 


The Clayton Act was intended to clarify the uncertainty of interpretation 
under the Sherman Act. Certain frequently encountered practices were 

7 William E. Mosher and Finla G. Crawford: Public Utility Regulation (New York, 
1933), pp. 14-53. 
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specifically enumerated as illegal. These were (1) discrimination in prices 
charged to different buyers; (2) “tying contracts,” obliging the buyer 
of one commodity to buy others in combination; (3) acquisition of stock 
in a competing corporation; and (4) “inter-locking directorates” in com- 
peting corporations with more than $1,000,000 in assets. However, all of 
these prohibitions were hedged in with the qualifying phrase, “where the 
effect will be substantially to lessen competition or tend to create a mo- 
nopoly.” Therefore, the Clayton Act effected very little change. The Fed- 
eral Trade Commission Act was also passed in 1914. The regulatory 
approach in this statute is somewhat different from that in the Sherman 
and Clayton Acts. It is aimed at unfair and injurious methods of com- 
petition, rather than restraints of trade. The Federal Trade Commis- 
sion issues “cease and desist” orders against false advertising, bribery of 
a competitor's employees, copying of a competitor’s trade name or style 
or packaging, and similar unethical practices. The purpose is to estab- 
lish “rules of the game” in accordance with which the competitive 
struggle should proceed. Meanwhile, the Justice Department continues 
to bear the responsibility for prosecuting violations of the Sherman and 
Clayton Acts. Since 1938 it has attacked the problem with greater vigor 
than ever before, and has had considerable success in breaking up col- 
lusive trade-association programs and dissolving “vertical” integrations. 
For example, the Pullman Company was forced to discontinue the opera- 
tion of trains, and motion picture companies are being required to relin- 
quish their theatre outlets. Many industries are still controlled by a few 
large corporations, however; and although the most flagrant abuses of 
nineteenth century “trusts and combinations” have disappeared, it can- 
not be said that there is any substantial likelihood of attaining a truly 
competitive economic order. 


Government-Sponsored Restraints of Competition 


Side by side with anti-trust legislation are to be found laws which legalize 
and encourage price-fixing in industry. Nothing so well illustrates the 
essentially opportunistic origins of government regulation and the absence 
of total consistency in the program. The Webb-Pomerene Act amends 
the anti-trust laws to permit price-fixing and allocation of markets in the 
field of foreign trade. “Fair trade laws” in more than forty states permit 
manufacturers to control the retail prices of their commodities. The Mil- 
ler-Tydings Amendment to the Sherman Act legalizes resale price main- 
tenance on commodities passing into interstate trade. Both of these statutes 
are opposed by the Justice Department and the Federal Trade Commis- 
sion. The most recent example of the “N.R.A. type” of legislation is the 
Reed-Bullwinkle Act, passed over President Truman’s veto in 1948. This 
law, enacted to head off an anti-trust suit, has the effect of permitting the 
Association of American Railroads to fix railroad tariffs. 
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RESPONSIBILITY FOR EMPLOYMENT AND STABILITY 


Introduction 


There was a time when we measured the economic health of the nation 
by reference to the Dow-Jones index of security prices. Today we measure 
it by the level of employment and the stability or instability of prices. 
Though we still live in a private-ownership economy, it is now clear that 
employment and stability have become basic concerns of government. 
The gradual assumption of responsibility over the past two decades pro- 
vides a striking example of how ideas adjust themselves to circumstances 
in political life. Let us ask what were the accepted ideas concerning proper 
depression policy in 1929. It was generally held that a depression was the 
result of maladjustments in the cost-price structure which must be allowed 
to work themselves out over the course of time. Governmental interfer- 
ence, no matter how well intentioned or humanitarian in purpose, would 
only make matters worse. (Many even refused to recognize that unem- 
ployment was a disease of the system as a whole and preferred to regard 
it as the result of indolence and lack of thrift.) It was assumed that any 
necessary relief assistance would be supplied through private charitable 
organizations. Each local community and religious group would “care for 
its own.” It was felt that government could make its greatest contribution 
toward recovery by reducing expenditures, finding new sources of reve- 
nue, and thus balancing the budget. This would set a good example for 
households and private businesses and maintain confidence in the sound- 
ness of the dollar. 


The Great Depression 


Such was our intellectual equipment at the outset of the Great Depression. 
Whether this was the worst depression in human history cannot be said 
for certain, because records of earlier depressions are so incomplete. At 
any rate it was a bad one. Unemployment, which stood at 1,500,000 in 
1929, rose to almost 13,000,000 in 1933 and never declined below 7,000,000 
until 1941. The burden fell with disproportionate severity upon certain 
special groups: men and women over 45, young persons recently out of 
school, minority groups, and unskilled workers; and upon heavily indus- 
trialized communities such as Pittsburgh and Detroit. The physical volume 
of production fell 47 per cent between 1929 and 1932. More than 20,000 
business firms failed in each year between 1929 and 1933. 


Policies of the Hoover Administration 


At the beginning President Hoover maintained an unflinching outward 
cheerfulness. Soon after the stock-market crash he stated, “The funda- 
mental business of the country, that is, production and distribution, is on 
a sound and prosperous basis.” A report from Federal Reserve officials 
holding that “it will take perhaps months before readjustment is accom- 
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plished” was regarded as unduly pessimistic. Estimates of unemployment 
were always on the low side. Social workers, who knew better, complained 
of a “conspiracy of optimism.” As the depression deepened, however, 
Hoover began to take action—halting and insufficient, to be sure, but the 
beginnings of Federal assumption of responsibility. Industrialists were 
called together and exhorted to keep workers on the payroll and main- 
tain their rates of wages. Campaigns of “Mobilizing for Human Need” 
were conducted to fill the local community chests. The President initi- 
ated a “Give a Job” campaign in 1931, addressed to the private citizen. 
The householder was urged to have his yard cleaned, or his cellar white- 
washed, so that someone might have a few hours’ work. Despite the piti- 
ful inadequacy of these programs, and despite the fact that private charity 
and local public assistance were breaking down under the strain, Hoover 
steadfastly refused to sanction Federal relief or public works. “It is gen- 
erally agreed,” he argued in 1932, “that the balancing of the federal 
budget and unimpaired national credit is indispensable to the restoration 
of confidence. .. . A public works program creates at once an enormous 
further deficit.” Relief bills were vetoed and several thousand war vet- 
erans petitioning for bonus payments were angrily driven from Wash- 
ington. 


Reconstruction Finance Corporation 


An exception was made, however, in the case of distressed corporations. 
The Reconstruction Finance Corporation was established in January of 
1932 “to make temporary advances upon proper securities to established 
industries, railways, and financial institutions which cannot otherwise se- 
cure credit, and where such advances will protect the credit structure and 
stimulate employment.” During its first year the R.F.C. loaned out almost 
$2,000,000,000 and undoubtedly saved many banks, insurance companies, 
and railroads from going under. “This was done,” President Hoover said, 
“not to save a few stockholders, but to save 25,000,000 of American fami- 
lies, every one of whose very savings and employment might have been 
wiped out and whose future would have been blighted had those institu- 
tions gone down.” The “trickle-down” or “percolation” theory of pros- 
perity has never been better illustrated. To save the railroads and finan- 
cial institutions was clearly desirable; but since the money was used to 
repay debts and maintain credit standing, rather than create employment, 
sole reliance on the R.F.C. was a hopelessly one-sided conception. 


The Roosevelt Administration 


At the time of his election to the presidency, Franklin D. Roosevelt was 
also a believer in budget-balancing. During the campaign, in fact, he had 
indicted the Hoover administration for extravagance. But his ideas under- 
went a radical change during the four months between November and 
March, as he met with his advisers and prepared to assume the duties of 
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office. His inaugural message was a call for prompt and vigorous action. 
During the first two terms of the Roosevelt Administration, numerous 
expedients were tried—monetary manipulation, “business self-govern- 
ment,” farm production controls, work relief, public works, and various 
other measures for increasing purchasing power and inducing recovery. 
Throughout this period the approach was frankly experimental, the 
theoretical basis of policy was changed more than once, and recovery was 
far from complete when the war took over and finished the job. Neverthe- 
less, the episode is highly significant for our present purpose, which is to 
trace the growth of Federal responsibility. 


National Recovery Administration 


One of the early experiments was the National Recovery Administration. 
“Codes of fair competition” were drawn up by trade-association officials, 
and after being approved by the president, became binding upon all 
members of the industry. Code-making in practice became a process of 
bargaining for reciprocal advantage between organized business and 
organized labor. Minimum wages and maximum hours were conceded to 
labor, and the right to organize was nominally protected under Section 
7 (a) of the National Industrial Recovery Act. Industry representatives 
were chiefly interested in market control. In order to “prevent unfair 
competition and disastrous overproduction,” minimum prices were set, 
production quotas were allotted, and sales territories were divided up. 
With only the mildest governmental supervision, industries were left free 
to cartelize themselves. However, complaints on the part of farmers, con- 
sumers, and small business men began to multiply. As the N.R.A. authori- 
ties began to turn against market controls, trade associations lost interest 
in the Act. A condition of hopeless administrative confusion developed. 
An official board of inquiry appointed by the president and headed by 
Clarence Darrow declared that N.R.A. was “not a planned economy but 
a regimented organization for exploitation.” Finally, in May of 1935, the 
Supreme Court mercifully declared the Act to be unconstitutional. En- 
thusiasm for “business self-government” has never been widespread since 
the demise of N.R.A., and official policy now calls for vigorous anti-trust 
enforcement rather than government-sponsored cartelization. However, 
as we have already noted, the N.R.A. principle has lived on in other 
forms such as state and Federal “fair trade” laws. 


Work Relief and Public Works 


From the outset the New Deal administration adopted a “pump-priming” 
theory. Government spending would put money back in motion and revive 
the private sector of the economy. The doctrine of compensating fiscal 
policy gradually took more definite form: the government should deliber- 
ately incur a deficit during a period of depression and retire its debt 
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during the ensuing prosperity. * In this way purchasing power could be 
added to the stream of spending or withdrawn from it as the need might 
dictate. An elaborate body of economic theory analyzing the effects of gov- 
ernmental spending, borrowing, and taxing policies was developed. Many 
will remember the decade of the ’thirties chiefly by the contioversies over 
F.E.R.A., C.W.A., W.P.A., P.W.A., C.C.C., N.Y.A., and other “alphabetical 
agencies.” To analyze these controversies and describe the programs of 
these agencies is a task which cannot be attempted here. It should be 
mentioned, however, that three types of spending were resorted to: (1) 
Direct relief in cash and in kind was distributed to needy individuals 
and families. After 1935, direct relief was relinquished entirely to states 
and municipalities. (2) Needy and unemployed workers were hired di- 
rectly by the government on work relief projects. W.P.A., the largest of 
the work-relief agencies, spent over $11,000,000,000 in its six years of 
existence. (3) Public-works spending on highways, bridges, schools, pub- 
lic housing, dams, and similar projects was accelerated as rapidly as 
possible. Public works are not a form of relief, and the odor of charity is 
missing. Private contractors are engaged and workers need not be chosen 
from among the needy and unemployment. Nevertheless, their economic 
effects are roughly similar to those of work relief projects; and since their 
efficiency is greater, they are likely to be preferred in any future depression. 


Wartime Anti-Inflation Controls 


European orders for war materials, the American defense program, lend- 
lease, and actual involvement in hostilities brought a rapid reversal in the 
situation. Between 1939 and 1943, the physical volume of production 
almost doubled. Unemployment virtually disappeared. The problem was 
no longer insufficient, but excessive, purchasing power. The need for anti- 
inflation controls, like the need for depression spending, was recognized 
only belatedly. It was originally hoped, for example, that prices could 
be held down by exhortation and patriotic appeal—so-called “jawbone 
control.” Real controls could not long be avoided, however. By the time 
that total war mobilization had been achieved, raw materials were being 
allocated by the War Production Board. Manpower and materials were 
diverted away from non-essential industries. Prices and rents were frozen, 
subject to adjustment by the Office of Price Administration. Wages were 
controlled by the War Labor Board. Scarce consumer goods were rationed. 
Personal and corporate income taxes were raised to unprecedented levels. 
An excess-profit tax was imposed. High-pressure campaigns were con- 
ducted to sell war bonds. Petty annoyances aside, the war mobilization 
program was unexpectedly efficient and successful. It provided a striking 
demonstration of the potentialities of economic planning, although it re- 
quired a degree of regimentation we should not like to live with in 
peacetime. 


8 John Maynard Keynes: The General Theory of Employment, Interest, and Money. 
(New York, 1936). 
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Postwar Inflation 


Inflationary pressures were intensified after hostilities ended, but business 
men, farmers, and unions were in no mood to tolerate further restric- 
tions. Congress was determined to return to a free-market economy without 
delay. By the middle of 1946, wage, price, rationing and allocation con- 
trols had been dismantled. Only rent control was maintained with any 
semblance of effectiveness. As prices continued to rise throughout 1946— 
48, the Administration made desultory efforts to stem the tide. No im- 
portant controls were reimposed, however, and the inflation was per- 
mitted to run its course without substantial interference. 


Employment Act of 1946 


Although a peacetime anti-inflation program, which would have curtailed 
prices, wages, and profits, was not acceptable, the nation seems to be 
strongly committed to the use of anti-depression measures in the event of 
another period of deficient demand. One sign of the commitment is the 
Employment Act of 1946. Although disappointing to the advocates of the 
original “Full Employment Bill,” who wanted a stronger guarantee of gov- 
ernment spending, the Act is of real significance nonetheless. It declares 
that government has a responsibility “to coordinate and utilize all its plans, 
functions and resources for the purpose of creating and maintaining condi- 
tions under which there will be afforded useful employment opportuni- 
ties... . and to promote maximum production, employment, and purchas- 
ing power.” A Council of Economic Advisers serves as a kind of economic 
General Staff, continuously surveying the condition of the economy and 
making appropriate policy recommendations. The president now makes an 
annual economic report to Congress, along with his report on the state of 
the nation and his budget message. Present-day thinking is not centered in 

any single panacea for depression but calls for a well-rounded program 

with emphasis on public works, public housing, power and irrigation proj- 

ects, foreign-trade expansion, farm price supports, maintenance of wage 

levels, tax reductions, and social security. ° 


PUBLIC ENTERPRISE 


Motives for Public Enterprise 


e” refers to the production or sale of goods and 


The term “public enterpris 
services by the government itself. The government may decide to engage 


in such production for a variety of reasons. (1) Private enterprise may have 
become unprofitable. Street-railway systems have been taken over by many 
muncipalities for this reason. (This is sometimes described as “ash-can so- 
cialism.”) (2) The government may acquire ownership of natural monop- 


® See Seymour E. Harris: The New Economics: Keynes’ Influence on Theory and 
Public Policy (New York, 1947). 
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olies, as an alternative to the method of regulation. Various proposals for 
nationalization of railroads in the United States have been based on this 
argument. (3) It may wish to introduce the salutary effects of competition 
in some industry, and to have a “yardstick” for testing the efficiency of 
private companies. (4) There may be a financial motive. Salt and tobacco 
monopolies produce a considerable amount of revenue in European coun- 
tries. Several states in this country exercise a monopoly over the sale of 
liquor, not only for the revenue involved but also to regulate consumption 
of the commodity. (5) Some public enterprises, such as the construction 
of the Panama Canal and the development of nuclear energy, are of out- 
standing military significance. (6) Others, such as the Tennessee Valley 
Authority, provide an integrated attack upon a number of related prob- 
lems. The purposes of T.V.A. include power development, improvement of 
navigation, flood control, better land use, reforestation, and experimental 
production of fertilizer. Sufficient coordination of all these activities could 
hardly be expected to emerge from the operations of private businesses. 
Additional motives for public enterprise include (7) the rendering of aid to 
business (for example, through Federal lending agencies) and (8) the 
supplying of goods and services to the government itself (for example, 
through the Government Printing Office in Washington ). The question 
whether a given activity should be conducted privately or publicly in the 
United States has rarely been settled on ground of principle. Instead, im- 
mediate practical considerations, such as those noted above, have been 
governing. Although socialism as a formal philosophy has never gained any 
large number of adherents, the amount of social ownership is by no means 
negligible. Many activities regarded as “naturally public,” such as the op- 
eration of the postal system, the furnishing of military protection, and the 
building of roads and bridges, have been carried on by private entrepre- 
neurs at other times and places. When an activity does pass into public 
ownership, there is something irreversible about the process. Even during 
the conservative 1920's, the Federal government could not be persuaded 
to part with the Muscle Shoals power project. It is difficult to conceive 
that any of the industries which have been nationalized by the Labour gov- 
ernment in Britain would be returned to private ownership even if the Con- 
servative party should come into power again. For these reasons, one can 
predict with assurance that the public sector of the economy will continue 
to enlarge in the future as it has in the past. 


Extent of Public Enterprise 


When all has been said, however, the fact remains that the extent of public 
enterprise in the United States is quite small compared with that in other 
countries. Nowhere else are the railroads wholly under private ownership. 
Telephone and telegraph services are frequently operated by governments 
in conjunction with the post-office. Over most of the world, radio broad- 
casting is a governmental monopoly, frequently operated through semi- 
autonomous public corporations such as the British Broadcasting Corpora- 
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tion. Social Democratic or Labour governments in Britain, Sweden, 
Norway, and other nations have set out to “capture the commanding 
heights of the economy” by nationalizing the coal mines, the steel works, 
the banks, and certain other basic industries. In this case the primary mo- 
tive has been to ensure that these industries are conducted in accordance 
with the central economic plans of the governments. It goes without saying 
that socialization of industry has been even more drastic and far-reaching 
in the Communist nations of Eastern Europe. 


The Public Corporation 


Once government ownership has been decided upon, the question of 
proper administrative organization has to be faced. This question presents 
itself most insistently when the enterprise is essentially a commercial oper- 
ation, selling goods or services to the consuming public at a price which is 
intended to cover the cost of production. Organizational forms and admin- 
istrative practices which are traditional in govermental service are poorly 
suited to the management of business establishments, regardless of the 
nature of control. This fact is apparent even after exaggerated charges of 
bureaucratic bungling, “boondoggling,” red tape, and confusion have been 
fully discounted. Executive functions of government ordinarily are carried 
on within departments, headed by cabinet officers who report to the chief 
executive. Decisions are subject to elaborate review, to ensure conformity 
with general policy, and cannot be made quickly. Top officials are replaced 
with every change of administration. Civil Service examinations govern 
the selection of personnel; seniority counts heavily in the making of pro- 
motions; and compensation is governed by inflexible classification sched- 
ules. The system of accounting is designed to make corruption difficult and 
to guarantee that every expenditure is authorized by legislative enactment. 
With no distinction being made between capital expenditures and current- 
account expenditures, it is impossible to make any meaningful comparison 
of costs and revenues. Obviously imagination and boldness will not flourish 
under such circumstances. For these reasons, throughout the world there 
can be observed a trend in the direction of new and more autonomous ad- 
ministrative forms. The most popular solution is the establishment of public 
corporations. Ultimately responsible to the legislative body and the chief 
executive, such corporations are independent of day-to-day political con- 
trol. They enjoy the advantages of internal flexibility, and are usually 
exempt from civil service requirements. They are permitted to adopt ac- 
counting systems appropriate to the nature of their operations. Among the 
many government corporations in the United States are the Tennessee Val- 
ley Authority (T.V.A.), the United States Housing Authority, and the 
Reconstruction Finance Corporation. ae 


the Executive Branch of the Government: 


10 The Commission on Organization of Go 
1949); The Hoover Commission Report 


Federal Business Enterprises ( Washington, 
(New York, 1949), pp. 375-425. 
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Public Power 


The most bitterly contested borderline area between private and public 
enterprise in this country has been the field of electric power. The debate 
has been both endless and fruitless. Defenders of private ownership praise 
the efficiency and alertness of “business-managed” power companies. They 
call attention to the record of rate reductions over the years and point to 
the dangers of centralized control. Their opponents argue that the regula- 
tory method has been clumsy, costly, and ineffective. They further contend 
that public plants can adopt a low-price, high-output policy and thus take 
advantage of the elasticity of demand so as to increase the use of power. 
They point out that the government can borrow capital at a rate of interest 
lower than the “fair returns” which are guaranteed to private utilities. Al- 
though many cities have acquired generating facilities, most of these are 
small; virtually all the big plants are private. In 1940 the municipal plants 
showed a rated capacity of less than 3,000,000 kilowatts, compared with 
more than 33,000,000 for the private plants. However, the Federal govern- 
ment’s public power program is much more substantial. Grand Coulee, 
T.V.A., Boulder Dam, Bonneville, Fort Peck, Central Valley, and other 
Federal projects will have a rated capacity of over 13,000,000 kilowatts 
when planned construction has been completed. 


The Tennessee Valley Authority 


Of these Federal projects, T.V.A. has aroused the greatest amount of in- 
terest. 11 Authorized within two months after Roosevelt’s inauguration in 
1933, T.V.A. became the vastest engineering and construction job in Amer- 
ican history. Its central purpose is to raise industrial and living standards 
throughout a whole region, including all of Tennessee and parts of North 
Carolina, Georgia, Alabama, and Mississippi. T.V.A. is more than a power 
project; the power phase is part of a master regional plan. Roosevelt stated 
in April, 1933, that the Authority should enter “the wide fields of flood 
control, soil erosion, afforestation, elimination from agricultural use of 
marginal lands, and diversification of industry. In short,” he concluded, 
“the power development . . . leads logically to national planning for a com- 
plete river watershed involving many states and the future lives and wel- 
fare of millions.” 


Appraisal of T.V.A. 
T.V.A.. has had its troubles, particularly during the first decade. Congres- 
sional appropriations for the necessary construction work were difficult to 
secure. There was continuous conflict with the private utilities, who were 
anxious to salvage as much as possible of the electrical generation, trans- 
mission, and distribution in the Valley. A quarrel developed among the 
original three directors which necessitated the removal of the chairman. 
11 See C. H. Pritchett: The Tennessee Valley Authority (Chapel Hill, 1943). 


598 A GRAMMAR OF AMERICAN POLITICS 


Nevertheless, the experiment as a whole has been a solid success, and his- 
tory will record it as among the most substantial accomplishments of the 
New Deal administration. Although there has been much controversy over 
the low rates charged by T.V.A. (computing the exact cost of producing 
electricity within a multi-purpose project is an impossible task), the fact 
remains that the rate and service policy has revealed undreamed-of poten- 
tialities for increasing domestic, agricultural, and industrial use of power. 
Private utilities in the region have been able to reduce their rates without 
being driven to the wall. T.V.A. power stood in good stead during World 
War IL, and the whole social and economic level of the region has un- 
doubtedly been raised. As a result, not only has new vigor come into the 
public power movement, but widespread interest has developed in the 
possibility of additional valley-development schemes, such as the proposed 
Missouri and Columbia Valley Authorities. 


The Atomic Energy Act of 1946 


A public enterprise of even greater long-run significance emerged in 1946. 
The liberation and utilization of atomic energy created a set of problems 
without precedent. Military security required the further development of 
atomic weapons. Essential secrecy had to be maintained. The possibilty of 
nuclear fuels for aircraft propulsion and industrial consumption had to be 
investigated. New sources of uranium ore had to be discovered and con- 
trolled. Further basic research in nuclear physics had to be encouraged and 
financed. The general public had to be enlightened concerning the impli- 
cations of atomic energy. Obviously some kind of over-all control was 
necessary, and obviously this control could not be entrusted to private in- 
dustry or to the military authorities. Faced with these imperative necessi- 
ties, Congress passed the Atomic Energy Act of August 1, 1946. The Act 
stated: “It is hereby declared to be the policy of the people of the United 
States that, subject at all times to the paramount objective of assuring the 
common defense and security, the development and utilization of atomic 
energy shall, so far as practicable, be directed toward improving the public 
welfare, increasing the standard of living, strengthening free competition 
in private enterprise, and promoting world peace.” 


The Atomic Energy Commission 


To accomplish these objectives, all atomic facilities were transferred to the 
Atomic Energy Commission, a public corporation. Questions of policy are 
handled by the five eminent civilians who make up the Commission. Op- 
erations directed by a general manager and five division directors in charge 
of Production, Research, Engineering, Military Application, and Organiza- 
nd Personnel. Production of fissionable materials and atomic weapons 
ch are owned by the Commission. 
these installations. Research 


tion a 
is carried on at various installations whi 
Private companies serve as contractors in 
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projects have been farmed out to a large number of universities. Radio- 
active and stable isotopes produced at Oak Ridge out of various elements 
have been made available to more than three hundred laboratories and 
hospitals for research in medical therapy, animal and plant physiology, 
bacteriology, chemistry, physics, and metallurgy. 


Some Problems of the Commission 


The Commission has already had to face a number of unusual problems. 
It has had to establish municipal administrations in Oak Ridge, Richland, 
and Los Alamos, with populations of 36,000, 30,000 and 8,000 respectively. 
The employees of two of its private contractors took affirmative strike votes 
during 1948, which raised the question whether special machinery should 
be established to adjudicate atomic labor disputes. (Fortunately the strikes 
were headed off.) The Commission has had to face the problem of “security 
risks” in extreme form. Obviously atomic secrets must be guarded care- 
fully; but vindictive and unintelligent standards of loyalty, such as those 
employed in the past by the House Un-American Affairs Committee, would 
deprive the Commission of the services of more than one valuable and 
patriotic citizen. 


Summary 


Thus, although the extent of public enterprise in the United States is rela- 
tively slight, it has already appeared in a surprising variety of forms and 
circumstances. It includes the Inland Waterways Corporation, which op- 
erates a fleet of river barges on the Mississippi and Warrior Rivers; the Re- 
construction Finance Corporation, which has loaned out more than 
$16,000,000,000 of government money; the T.V.A., which is reorganizing 
the economic life of an entire region; and the Atomic Energy Commission, 
whose eventual scope can only be guessed at. In all probability, further 
extensions of public enterprise will not wait upon a definitive answer to the 
controversy over socialism versus capitalism. Instead, they will take place 
if and when it becomes clear that a certain job has to be done and that only 
the government can do it. 


UNION-MANAGEMENT RELATIONS 


Context of Industrial Relations 


Private collective bargaining is the cornerstone of the American system of 
industrial relations. Representatives of labor and management negotiate a 
written agreement or contract setting forth the wages, hours, and other 
conditions under which workers are employed. The contract not only em- 
bodies an economic settlement governing relations between employer and 
employee but also a power settlement governing relations between union 
and management. It defines the institutional rights of the union (for ex- 
ample, the right to a guaranteed membership under a union-shop provi- 
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sion) and the residual “prerogatives” of management (for example, 
authority to hire and fire and establish production schedules.) Thus, it 
partakes of the nature of a treaty of peace as well as a trading agreement. 
Collective bargaining can therefore be thought of as a mechanism for split- 
ting the pie between “labor and capital” and for defining the balance of 
power and sovereignty between unions and companies. It is essential that 
this dual character of the bargaining process be kept in mind. !” 


Union-Management Conflict 


There is strong preference in the United States for handling these questions 
by private negotiation rather than by legislative or administrative deter- 
mination. And yet it is plain that the government is continually being called 
upon to intervene in the sphere of industrial relations. Few problems com- 
mand more of the attention of executive, legislative, and judicial branches 
of government. How is this contradiction to be explained? The underlying 
reason is that collective bargaining is carried on in a setting of conflict and 
controversy. Industrial conflict had a long history prior to the widespread 
acceptance of collective bargaining. Throughout most of American history, 
the issue at stake has been the right of workers to organize and the right 
of unions to exist. The achievement of these rights has not brought to an 
end the power conflict. Unions are constantly seeking to extend, and em- 
ployers to defend, their share of decision-making authority. Since em- 
ployers had complete autonomy in the first instance, and since the trend 
has been in the direction of diluting their power, they have generally been 
on the defensive. Under favorable conditions, however, as in 1947, they 
have attempted to regain some of their former hegemony. Even when a 
power settlement has been made, and bargaining is centered on bread-and- 
butter issues, the threat of conflict is always in the background. Both parties 
have the option of resorting to a test of economic strength if a stalemate 

should develop. Although at least ninety-five out of a hundred collective 

agreements are negotiated peacefully, nevertheless a large number of 

strikes do occur as a result of failure to agree. In some years the incidence 

of industrial disputes is large indeed. During 1946 there were 4,985 strikes 

in the United States, involving 4,600,000 workers and resulting in 


116,000,000 man-days of idleness. 


Pressures for Intervention 


Union-management conflict draws the government into the field of indus- 
trial relations. To be sure, it might be argued that the government also has 
in such matters as the level of negotiated wage rates, 


s inside unions, and the effect of collective bargaining 
uct themselves 


a legitimate interest 
civil rights of worker 
upon employment. However, so long as the parties cond 

12 See Dale Yoder: Personnel Management and Industrial Relations (New York, 
1944). 
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agreeably and peaceably, they are substantially free to go their own way. 
It is when peace is superseded by conflict that pressures for intervention 
develop. (1) Both parties wish the government to throw its weight on their 
side. To the extent that they are able to influence public policies, they will 
seek to secure favorable intervention—always in the name of the public 
interest, of course. Throughout most of the American history, the employer 
has had the advantage in the struggle for the preferment of the govern- 
ment; since 1932, however, there have been substantial changes in this 
respect. (2) Any hardship or inconvenience to the consuming public gives 
rise to the most indignant complaints. Newspapers print editorials, minis- 
ters preach sermons, and politicians make speeches, all to the effect that 
something must be done about strikes. (3) Industrial conflict has to be 
policed. Rules of war have to be established and enforced. How many 
pickets are allowable? Can the employer use tear gas against the strikes? 
Can the union request other labor organizations to boycott the product in 
the channels of commerce? What happens when cars are overturned and 
windows are broken? 


First Phase of Federal Policy: Repression 


To trace the course of Federal policy since the early years of the Republic 
is instructive. 13 As pointed out above, governmental influence favored the 
employer during most of our history. There are several reasons why this 
was so. Doctrines of individualism and freedom of contract were strongly 
held. Judges and other officials tended to share the social philosophy of 
employers. Prevalent economic theory deprecated the benefits of unionism. 
Workers in the United States, being better paid and having greater oppor- 
tunities than those in Europe, were not class-conscious. The forces of tra- 
dition and inertia were arrayed against the unions, who were attempting 
to disturb the status quo. Workers had little political power. For several 
decades unions were dealt with under the old English common-law doc- 
trine of criminal conspiracy. Although they were never declared to be 
illegal in themselves, any concerted action to raise wages, secure the closed 
shop, or regulate the employment of apprentices was likely to be prose- 
cuted as a conspiracy. This phase came to an end in 1842, in a famous de- 
cision by Justice Shaw in the case of Commonwealth vs. Hunt, who ruled 
that even a strike for the closed shop was legal if conducted peacefully. 


Second Phase of Federal Policy: Toleration 


During the latter half of the nineteenth century and the first three decades 

of the twentieth, the attitude of the government toward labor organizations 

was one of grudging toleration. Unions were legal. Pursuit of legitimate ob- 

jectives by lawful means was permitted. However, the right to organize 

and bargain collectively was afforded no protection by the government. 
13 See Edwin E. Witte: The Government in Labor Disputes (New York, 1932). 
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The employer was free to oppose unionism as vigorously as he wished, and 
the law did not scrutinize his methods too carefully. Among the battery of 
anti-union devices were the “yellow dog” contract (a pledge to abstain 
from joining any union, required of the worker as a condition of employ- 
ment); the black-listing of “agitators and troublemakers”; the use of labor 
spies and company police; the adoption of various welfare policies to 
mitigate the unrest of workers; and, as a measure of last resort, the estab- 
lishment of company-dominated unions for the purpose of heading off gen- 
uine labor organization. 


Injunctions and Damage Suits 


Although the government was theoretically neutral during the course of 
these years, the employer’s hand was strengthened by a great many court 
decisions. These decisions were issued in two types of cases, injunction 
suits and damage suits. Federal courts could intervene in conflicts involv- 
ing Federal issues, such as interference with the mails or violation of the 
anti-trust laws, and also in cases involving citizens of more than one state. 
Failing these circumstances, state courts could be appealed to. An injunc- 
tion is a court order prohibiting a defendant from committing specified 
acts. It is issued to prevent irreparable damage to the plaintiff. Violation of 
an injunction is punished summarily as contempt of court. During the 
period under consideration, thousands of injunctions were issued against 
unions by state and federal courts. On the theory that the employer’s “right 
to do business” was a property right deserving the protection of law, unions 
were even enjoined from calling strikes, publicizing the causes of strikes, 
and peaceful picketing. In one well-known case, pickets who maintained 
a stony silence in the presence of strikers were declared to be guilty of in- 
timidation. Union organizers attempting to communicate with workers 
who had signed “yellow dog” agreements were enjoined from “inducing 
breach of contract.” During the Pullman strike of 1894, mail cars were at- 
tached to every train; refusal to handle Pullman cars was then enjoined as 
interference with the mails. After the passage of the Sherman Anti-Trust 
Act, the boycotting of “unfair” merchandise was enjoined as a combination 
in restraint of trade. Triple damages were also assessed against union 
members for participating in such combinations. 


The Clayton Act 


It is not difficult to understand why labor leaders protested bitterly against 
“government by injunction.” Certain sections of the Clayton Act of 1914 
were designed to limit the application of the Sherman Act against unions 
and to restrict the use of injunctions. Section 6 declared that “the labor of a 
human being is not a commodity or article of commerce. Nothing contained 
in the anti-trust laws shall be construed to forbid the existence and opera- 
tion of labor .. . organizations . . . or to forbid or restrain members of such 
organizations from lawfully carrying out the legitimate objects thereof. 
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Section 20 forbade Federal injunctions in labor disputes “unless necessary 
to prevent irreparable injury to property, or a property right, of the party 
making the application for which injury there is no adequate remedy at 
law.” These provisions were hailed as an “industrial Magna Carta” for the 
working people, but such enthusiasm was unwarranted. The courts soon 
held that the Clayton Act was merely declaratory of the existing state of the 
law, and that nothing new had been added. Labor injunctions continued to 
issue in large volume. Almost half were issued solely in the employer's com- 
plaint, the workers having no opportunity to answer. “Blanket” clauses ex- 
tending broad and ill-defined prohibitions “to all persons whomsoever” be- 
came popular. As Felix Frankfurter and Nathan Greene stated, injunctions 
“placed the power of the state upon one side of a complicated social 
struggle in advance of, and frequently altogether without, that careful as- 
certainment of fact which is the traditional protection of the innocent.” 


Third Phase of Federal Policy: Promotion 


When the bottom of the Great Depression was reached in 1932, the Ameri- 
can labor movement was weak and demoralized. Trade-union membership 
had shrunk to about 3,000,000, as compared with more than 5,000,000 in 
1920. With few exceptions, collective bargaining was restricted to the 
skilled trades, such as printing, construction, and railroading. (Rights of 
organization and collective bargaining on the railroads were protected by 
the Railway Labor Act of 1926.) Between 1932 and 1935, the attitude of the 
Federal government toward industrial relations was completely revolution- 
ized. Rather than being suppressed or merely tolerated, unionism and col- 
lective bargaining were actively and effectively encouraged. The new 
orientation was expressed in a series of significant enactments—the Norris- 
La Guardia Act of 1932, the National Industrial Recovery Act of 1933, and 
the National Labor Relations Act of 1935. Before these laws are described, 
certain underlying reasons accounting for the change in Federal policy 
should be noted. “Welfare capitalism,” which had kept the workers reason- 
ably happy without unions so long as prosperity continued, had collapsed 
during the depression. The prestige of the business community had sunk 
to an all-time low. Public opinion had turned to the left; there was consid- 
erable public sympathy for the workers, who were suffering the hardships 
of unemployment and low wages. The new spirit in the land was reflected 
in the election of a Democratic House of Representatives in 1930, and of 
the New Deal Administration in 1932. Roosevelt and his associates not 
only held liberal convictions but recognized their indebtedness to the 
labor vote. 


The Norris-La Guardia Act 


The first of the new statutes was written into law during the final year of 
Hoover’s administration. The issuance of injunctions was surrounded by 
many procedural safeguards. For example, defendants were given the right 
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to present testimony and cross-examine witnesses in open hearing before 
any action could be taken by the court. Complainants seeking injunctions 
would have to prove they had made every effort to settle their disputes by 
negotiation and arbitration; that specific unlawful acts had been threat- 
ened; and that officers of the law had failed to furnish adequate protection. 
Moreover, no one could be restrained from joining a union, assembling 
peacefully, striking, paying strike benefits, urging others to strike, or en- 
gaging in other normal union activities. If these provisions seem rigorous, 
they were intended that way. The effect of the Norris-La Guardia Act was 
to put the Federal courts out of the business of issuing injunctions, for all 
practical purposes. Although the Act did not apply to state courts, they 
were strongly influenced by the new Federal policy; and similar laws were 
passed in many states. 


Section 7 (a) of the National Industrial Recovery Act 


While the Norris-La Guardia Act placed the government in a neutral posi- 
tion and eliminated unwarranted judicial interference, it offered no protec- 
tion against anti-union activities on the part of the employer. The next step 
was taken in Section 7 (a) of the National Industrial Recovery Act. This 
section required that every code of fair competition should contain the fol- 
lowing language: “Employees shall have the right to organize and bargain 
collectively through representatives of their own choosing, and shall be 
free from interference, coercion, or restraint of employers . . .” and further, 
“No employee and no one seeking employment shall be required as a con- 
dition of employment to join a company union or to refrain from joining, 
organizing or assisting a labor organization of its own choosing.” A Na- 
tional Labor Board was set up to mediate industrial disputes and to hold 
elections, so that workers could decide whether they wished to be repre- 
sented by unions. The Board soon began to run into difficulties as a number 
of powerful corporations refused to comply with its regulations. Resistance 
was particularly strong in the heavy mass-production industries, such as 
steel and automobiles, which unions had never been able to penetrate. 

Despite the language of Section 7 (a), company-dominated unions or “em- 

ployee representation plans” were widely introduced, and at one time cov- 

ered more than 2,000,000 workers. When, in 1935, the Supreme Court 

declared the N.LRB.A. to be unconstitutional, Section 7 (a) had already be- 

come virtually a dead letter. Ferment was spreading throughout the ranks 

of industrial workers; employers were determined to maintain the “open 

shop” and to ward off the intrusions of “outside agitators.” Whereas there 

had been 637 strikes in 1930, there were 1,856 in 1934 and 2,014 in 1935. 

The issue of union organization was being fought out in the picket line. 


National Labor Relations Act 


Two months after N.I.R.A. was invalidated, the National Labor Relations 
Act (commonly called the Wagner Act) was adopted. This was no hastily 
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contrived emergency legislation, but a carefully worded statute designed 
to become a permanent fixture in the law. It set the tone of Federal labor 
policy for the next twelve years, and helped to revolutionize the character 
of industrial relations in the United States. The preamble of the Act made 
a declaration of public policy that workers should have the right to organize 
and bargain collectively. It found that industrial strife and unrest resulting 
from denial of collective bargaining was a burden on interstate commerce. 
(To establish a valid connection with interstate commerce was necessary 
to insure the constitutionality of the Act.) It declared that unequal bargain- 
ing power between workers and employers “tends to aggravate business 
depressions, by depressing wage rates and the purchasing power of wage- 
earners in industry and by preventing the stabilization of competitive wage 
rates and working conditions.” Thus, the practice of collective bargaining 
was held to be in the public interest as well as in the workers’ interest. 

For such a basic piece of legislation, the Wagner Act was remarkably 
simple. It had only two specific objectives: to prevent anti-union practices 
on the part of employers, and to provide machinery for determining 
whether a union should be certified as “exclusive bargaining representa- 
tive” for a group of workers. Five general categories of “unfair labor prac- 
tices” were defined. These were (1) restraining, coercing, or interfering 
with employees in the exercise of self-organization and collective bargain- 
ing; (2) discriminating in any way for the purpose of encouraging or dis- 
couraging union membership (except in connection with a closed-shop 
agreement); (3) dominating or interfering with a union, or contributing 
support to it; (4) victimizing a worker for filing charges under the Act; and 
(5) refusing to bargain with authorized union representatives. As inter- 
preted by the National Labor Relations Board (a body of three members 
established to administer the Act) these provisions effectively clipped the 
wings of the “open shop” employer. He could no longer make anti-union 
statements, hire labor spies, or show preference to non-unionists. He could 
not play favorites between rival organizations. He could not “brush off” 
the demands of the union. While not compelled to reach an agreement, he 
was forced to negotiate in good faith and to sign a written contract if agree- 
ment should result. The procedure for certifying bargaining representa- 
tives was also important. When a union desired to be certified, it would file 
a petition with the Board. A secret election would then be held. If a ma- 
jority of the votes were affirmative, the union would receive a certification. 
It was then equipped with legal bargaining rights. Alternatively, the em- 
ployer could recognize the union on his own initiative, if he wished. Elec- 
tions were also held so that workers might choose between rival unions 
competing for the same jurisdiction. 


Experience Under N.L.R.A. 


The Act did not immediately become effective. Many large corporations 
ignored it, continuing to oppose unions as vigorously as they could. A com- 
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mittee of distinguished attorneys appointed by the American Liberty 
League solemnly declared the Act to be unconstitutional. With organizing 
campaigns reaching a peak of intensity, unions were not inclined to wait 
until the slow-moving processes of law could be mobilized. The number of 
strikes continued to rise, reaching 2,172 in 1986 and 4,740 in 1937. Among 
these were the controversial “sit-down” strikes for union recognition in the 
auto and rubber industries. In March of 1937, however, U.S. Steel Corpora- 
tion accorded voluntary recognition to the Steel Workers Organizing Com- 
mittee. One month later, the United States Supreme Court upheld the 
constitutionality of the Act. These two events broke the back of the re- 
sistance movement, and as time went on the Board was able to achieve 
better and better control of the situation. While complaining against al- 
leged inequities, industry generally complied with the orders of the Board. 
The only large strike for recognition since 1937 has been that against Ford 
Motor Company in 1941. It should be noted that the N.L.R.A. does not deal 
with ordinary collective bargaining disputes over wages, hours, and other 
conditions of employment, and that the Board has no jurisdiction over such 
disputes. 


Developments in Industrial Relations, 1935-47 


During the twelve years following the passage of the N.L.R.A., great 
changes occurred in the American labor market. The number of union 
members rose from about 4,000,000 in 1935 to almost 15,000,000 in 1947. 
In the manufacturing, mining, and transportation industries, the great ma- 
jority of workers signed up. Most employers came to regard unionism and 
collective bargaining as inevitable, and a large number as desirable. The 
scope of collective bargaining agreements was greatly broadened; begin- 
ning as simple memoranda granting recognition and wage increases, they 
grew into comprehensive documents regulating almost every aspect of the 
employment relationship. Elaborate procedures for negotiating grievances 
were established. All of these developments were accelerated by the poli- 
cies of the National War Labor Board during World War II. 


Background of the Taft-Hartley Act 


Complaints against the provisions of the Act and the policies of the 
N.L.R.B. gradually accumulated, however. Employers protested that the 
Act was one-sided, since union practices were not regulated; that their 
own rights of free speech had been curtailed; that officers of the Board had 
shown bias and prejudice; and that the Board itself was acting as prosecu- 
tor, judge and jury at the same time. The A.F. of L. believed that favoritism 
was being shown toward the C.I.O. Some changes were made in the per- 
sonnel and administrative policies of the Board prior to World War I, but 
the Act itself was not changed. After the war, a wave of anti-union senti- 
ment among the general public was added to the force of the long-standing 
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objections which were listed above. This anti-union sentiment was gener- 
ated primarily by strikes—both wartime strikes (the effects of which had 
been considerably exaggerated) and the great industry-wide strikes after 
the war in the steel, oil, coal, maritime, telephone, meat-packing, glass, 
copper, and other industries. There were additional reasons as well. Juris- 
dictional strikes and unjustified secondary boycotts had long festered in 
the public consciousness. The arrogance of John L. Lewis and James C. 
Petrillo was resented. Labor was no longer considered deserving of the sym- 
pathy which is customarily accorded to the under-dog. There was growing 
concern over Communism in the labor movement. The business commun- 
ity had regained much of its prestige. When the Eightieth Congress was 
elected in 1946, labor’s political position could hardly have been weaker. 


The Taft-Hartley Act 


Unfortunately, the Labor-Management Act of 1947 (Taft-Hartley Act) 
does not represent the views of the moderate and conciliatory elements in 
the business community. Instead, it reflects the wishes of the “unrecon- 
structed” group led by the National Association of Manufacturers. Al- 
though several needed reforms are incorporated and although the Act 
is not a “slave labor law” by any stretch of the imagination, nevertheless 
it goes much too far. It seems to be based on the premise that a wedge 
should be driven between leaders and members, and that the only way to 
make unions more responsible is to make them weaker and less secure. 
“Organizing the unorganized” becomes more difficult. Anti-union em- 
ployers are given a “hunting license” which will prove highly useful if 
the Act continues in force and a depression occurs. This judgment of 
the Act must be taken largely on faith, since some of its most sig- 
nificant provisions are highly technical and little noticed by the general 
public. A few of the better-known provisions can be mentioned, however. 
Prohibitions against coercion, intimidation, and so forth, on the part of 
employers are continued; corresponding prohibitions are directed against 
unions. Jurisdictional strikes, secondary boycotts, and certain related 
practices are outlawed. Closed-shop agreements are made illegal, and 
union-shop agreements are restricted. Strike-breakers are given voting 
rights in representation elections at the expense of strikers. Union leaders 
seeking to use the services of the Board are required to sign Anti- 
Communist affidavits. Political expenditures on the part of unions are 
prohibited. A new procedure is adopted for delaying threatened strikes 
which may endanger the national health safety. Employers and unions 
are permitted to sue each other in Federal court for breach of contract. 
The use of the labor injunction is renewed on a limited scale. Changes 
are made in the composition and procedures of the National Labor Rela- 
tions Board. Although it is always hazardous to interpret the “mandate of 
the people” in a Federal election, it seems clear that worker opposition to 
the Taft-Hartley Act was an important factor in the election results of 1948. 
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LABOR STANDARDS AND SOCIAL SECURITY 


Labor Standards 


The first instances of protective legislation were the English Factory Acts, 
which represented a reaction against the inhuman treatment of workers in 
the early days of unregulated capitalism. As early as 1802, the “Health and 
Morals of Apprentices Act” declared that pauper children should not be 
“bound out” to cotton manufacturers before the age of nine, and that those 
over nine should not be worked more than twelve hours per day. This was 
the primitive beginning of what has since become an important function of 
governments throughout the world. Every industrial nation now has a code 
of protective labor legislation setting minimum conditions under which 
workers can be employed. Ordinarily this code regulates the use of female 
and child labor, establishes safety regulations, sets minimum wages, and 
controls hours of labor or at least requires penalty rates of pay (such as 
time and one-half ) for overtime work. A great many less important matters, 
such as the garnishment of wages and the sale of prison-made goods, are 
also covered. The impetus for the regulation of labor standards has come 
from several sources. A good deal of credit must be given to the humani- 
tarian efforts of church people, journalists, sociologists, and other “re- 
formers” who rallied public sentiment against undeniable evils. Decent 
employers were glad to be protected against cutthroat competition from 
rival producers who could undersell them in the market by virtue of 
“sweated” labor. Similarly, relatively well-situated workers such as adult 
males did not wish to be undercut by disadvantaged groups such as women 
and children. Sectional rivalries have sometimes played a part; for example, 
Northern manufacturers in the United States supported the Federal Fair 
Labor Standards Act in 1938 as a means of reducing the competitive pres- 
sure of low-wage Southern firms. In recent years trade unions have exerted 
pressure for protective labor legislation, although the movement did not 


originate with them. 


Constitutional Barriers in the United States 


The imposition of a systematic code of labor standards came relatively late 
in the United States. The greatest barriers were those provisions of the 
Constitution limiting the powers of the state and Federal governments. 
Until the regulation of interstate commerce was broadened during the 
1930’s to include the great bulk of economic activities, the Federal govern- 
to regulate labor conditions. For many years 
certain types of state laws were stricken down by the courts on the ground 
that workers and employers were being deprived of “freedom of contract, 

which was a property right, and were therefore being deprived of property 
without due process of law. Even when state laws were regarded as legiti- 
mate under the police power (the power to protect the health, safety, and 


ment was clearly ineligible 
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morals of the people), fear of competition from other states often served 
as a deterrent. We cannot here enter into a discussion of these constitutional 
issues, except to point out that as a result of changing interpretations the 
barriers to legislative action have now been substantially removed. The 
larger part of protective labor legislation has been enacted by the states, 
and will not be discussed here. The most important state laws deal with 
safety and health and with conditions under which women and children 
may be employed; a great many minor problems are also covered. The 
basic Federal statute in this field is the Fair Labor Standards Act, which 
will be described below after certain background developments have been 
noted. 


Early Federal Legislation 


There were four fields of employment in which Federal jurisdiction over 
labor standards was recognized prior to the New Deal period—the Federal 
establishment itself, public contracts, the railroads, and the merchant ma- 
rine. In 1840 the ten-hour day was established in governmental navy yards. 
The eight-hour day was adopted for governmental employees and workers 
on public contracts in 1869, although this requirement was not seriously 
enforced until 1912. The Adamson Act of 1916, passed under the threat of 
a nation-wide railroad strike, provided a basic eight-hour day for workers 
in that industry. Working hours of seamen have been regulated since 1918. 
The principle that wages of mechanics and laborers in Federal employment 
should conform with those in private industry has long been recognized; 
and in 1931 this principle was extended to private contractors on public 
works. The Walsh-Healey Act of 1936 goes one step further, and covers all 
employers supplying the government with goods or services. Under the 
Walsh-Healey Act the secretary of labor periodically certifies minimum 
rates of pay and other standards in each industry and locality. These cer- 
tifications then become binding upon all suppliers. 


Fair Labor Standards Act 


Codes of fair competition under the National Industrial Recovery Act es- 
tablished a structure of minimum wages and maximum hours and restricted 
the use of child labor. This was the first attempt of the Federal government 
to set labor standards for private industry in general (with the exception 
of two child-labor laws, which failed to survive in the courts). Three years 
after N.I.R.A. was invalidated, the Fair Labor Standards Act was passed. 
The Act covers all persons employed in interstate commerce or in the pro- 
duction of goods for interstate commerce. A standard work-week of 40 
hours is established, with time and one-half for any hours in excess of 40. 
(Contrary to the belief of many, longer hours are not prohibited.) Young 
persons under 16 cannot be employed in manufacturing or mining; those 
between 16 and 18 are barred from certain hazardous occupations. The 
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minimum wage is 40 cents per hour. This was reached in three jumps—25 
cents in 1938, 30 cents in 1939, and 40 cents in 1945. Meanwhile the general 
level of prices and wages increased to such an extent that the 40 cent mini- 
mum lost all significance. For this reason, early in 1949, Congress began to 
consider a proposal for raising the minimum to 75 cents. 


Insecurity 


Although the problem of economic insecurity is not new, in recent years 
there have been increasingly insistent demands for protection: against in- 
terruption of income. The risk of dependency in old age has become more 
and more serious: families are smaller and more dispersed; the proportion 
of older persons in the population has increased; interest rates on savings 
have fallen; and urban patterns of living have replaced rural patterns. As 
our economy has become more highly capitalized and productive, it has 
also become more explosive. The risk of involuntary unemployment is 
never far from the forefront of workers’ minds. Industrial accidents and 
diseases take a sizeable toll of lives each year and leave many other workers 
partially or totally disabled. One of the chief risks is that of ordinary illness, 
non-industrial in origin, which not only interrupts the flow of income but 
also frequently requires heavy expenditures for medical care and hospital- 
ization. The problem of dependency among widows, fatherless children, 
and physically handicapped persons must be added to the list. * 


Genesis of the Federal Social Security Program 


The central idea in a program of social security is that these economic risks 
should be assumed by society at large rather than by each separate in- 
dividual. We do not expect a householder to go out and purchase a fire en- 
gine when his house catches on fire. By the same token we have erected a 
structure of financial protection to assist the worker and his family in meet- 
ing the burden of living costs when income is cut off through no fault of 
their own. We in the United States were relatively late in deciding that 
such a structure of protection should be established. Throughout the 1920's 
we believed that our system of free enterprise provided well-being for all 
who deserved to enjoy it. During the early 1930's provision for dependency 
was on an emergency relief basis. (One exception should be noted: indus- 
trial accidents and diseases were covered by compensation laws in most of 
the states.) Movements such as the Townsend Plan and “Thirty Dollars 
Every Thursday” began to flourish; demagogues such as Huey Long and 
Father Coughlin, capitalizing on insecurity and discontent, attracted a 
large following. Gradually the conviction grew that the prevalent hit-or- 
miss expedients should be replaced with a systematic, articulated program. 
Out of this conviction a number of major decisions crystallized in 1935. 
Responsibility for work relief was assumed by the Federal government; 
14 Lewis Merriam: Relief and Social Security (Washington, 1946). 
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direct relief of “unemployables” was turned back to the states; and a long- 
range program of social insurance and public assistance was established in 
the Social Security Act. ™ 


Old Age Insurance and Assistance 


The distinction between social insurance and public assistance lies in the 
method of financing. Social insurance benefits are financed out of premiums 
or “contributions”; as in the case of private life insurance, the size and dura- 
tion of benefits are related more or less directly to the amount of contribu- 
tions previously paid in. Public assistance is financed out of general govern- 
ment revenues and ordinarily is proffered on the basis of need. The Social 
Security Act provides for both types of benefits for elderly persons. Em- 
ployers and employees each pay a monthly tax of one per cent on monthly 
payrolls. The Act specified that this tax would gradually increase to 3 per 
cent; however, up to 1949 it has been frozen at the lower level. Earnings in 
excess of $3,000 per year are not taxed. Monthly benefits are paid when 
the worker retires after reaching the age of sixty-five. Benefits are also paid 
to the retired worker’s wife, if she has reached retirement age, and to de- 
pendent children under eighteen years of age who are still in school. 
Widows and children of deceased workers receive survivor’s insurance 
benefits. Monthly payments are computed according to a rather compli- 
cated formula. They cannot exceed $85.00 and have been averaging about 
$40.00 in recent years. The Federal government also subsidizes state plans 
of public assistance for elderly persons who are not eligible for insurance 
benefits. One dollar of Federal money is contributed for every dollar of 
state money expended. The Federal contribution is limited to $15.00 per 
month, however. 


Unemployment Compensation 


The purpose of unemployment compensation is to aid workers in tiding 
themselves over a period of short-time unemployment. Even during pros- 
perity several million workers must make this adjustment every year, to 
say nothing of those who remain out of work for longer periods. Prior to 
the passage of the Social Security Act, there had been much debate about 
whether unemployment compensation should be placed on a state or Fed- 
eral basis. Eventually a system of Federal-state cooperation was decided 
upon. The Federal government set minimum standards and encouraged 
the adoption of state plans. This was done by levying a 3 per cent payroll 
tax against employers, most of which could be “offset” against correspond- 
ing state taxes. As a result, appropriate legislation was passed in all forty- 
eight states and in Hawaii and Alaska, and Congress established a plan for 
the District of Columbia. Aside from the requirement that minimum 


18 William Withers: Financing Economic Security in the United States (New York, 
1939), pp. 21-85. 
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standards be observed, the states were left free to adopt their own measures 
and to administer them in their own way. When a worker becomes unem- 
ployed, he applies at the public employment service office. After a short 
waiting period, he begins to receive weekly checks, the size of which is 
related to the amount of contributions previously paid in on his account. 
The maximum permitted in any state is $25.00 per week for a period of 26 
weeks. The worker must hold himself available for any “suitable employ- 
ment” which may develop. Workers on strike, those who have quit their 
jobs, those who have been discharged for misconduct, and those who re- 
fuse to accept “suitable employment” are not eligible to receive unemploy- 
ment compensation. 


Other Forms of Public Assistance 


Under the Social Security Act, the Federal government also makes grants- 
in-aid to the states in connection with other state-administered programs 
of public assistance. These include aid to blind persons and needy depen- 
dent children, rehabilitation of the physically handicapped, and public- 
health services. 


Weaknesses of Social Security 


Although we have made considerable progress in the field of social security, 
a number of glaring weaknesses have become evident. Large groups are 
excluded from protection under old age insurance and unemployment 
compensation. Agricultural workers, domestic servants, farmers, merch- 
ants, and other self-employed individuals, seamen, and casual workers are 
beyond the pale. Benefit payments are entirely too low, being based 
upon prewar price levels. This holds true of all forms of social insurance 
and public assistance. In many instances, the payments are so small as 
to be almost insignificant. The lack of a compulsory health insurance 
program means that no social provision is being made for one of the great- 
est of economic risks—the risk of heavy medical expenses at the same time 
that income is cut off. Other weaknesses might be mentioned, but these are 
perhaps the most notable. In the early months of 1949 it seemed quite prob- 
able that Congress would take steps to remedy some of the deficiencies. 48 


CONCLUSION 


Our survey of governmental activities affecting the economic system has 
revealed an apparently unbounded profusion of forms and methods. And 
yet it has not been exhaustive, by any means. Space has not permitted us 
to deal, for example, with programs for training and placing workers and 
quate supply of housing. Many other functions 
e seen that this elaborate structure of 
bout through the unfolding 


providing a more ade 
have not been mentioned. We hav 
governmental intervention has not come a 


16 See George W. Bachman and Lewis Merriam: The Issue of Compulsory Health 
Insurance (Washington, 1948). 
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of any master blueprint or the influence of any formal ideology. On the 
contrary, it just grew. It represents a response to pressures and needs 
as they have arisen. The present program cannot be described by any 
single concept (unless a loose and ill-defined term like “general welfare” 
be employed) but comprises a mixture of themes and purposes—promo- 
tion of enterprise, restriction and regulation, social services, and various 
forms of positive participation. One fact is clear, however. Pressures 
for intervention are accelerating rather than diminishing. Old responsi- 
bilities continue and new responsibilities are being assumed with increas- 
ing rapidity. Whether or not we have additional depressions or wars, one 
can assert with confidence the role of government in the economic sys- 
tem will become continually more important as time goes on. 


a 
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CHAPTER XXXI 


AGRICULTURE AND CONSERVATION 


by WALTER W. WILCOX 


& 


EARLY GOVERNMENTAL ACTIVITIES 


Government Serves Agriculture in Four F ields 


may be grouped under four general headings: (1) research and 

education, (2) regulation, (3) service, and (4) economic. aids. 
The United States Department of Agriculture has over 50,000 full-time 
employees and in the early postwar years had an annual budget of almost 
one billion dollars with which to carry on these activities. This great de- 
velopment of governmental activity in the interests of farmers began in the 
first years of our national life. Governmental activities in relation to agri- 
culture have continued to expand primarily because of our national in- 
terest in the social and economic welfare of farm people. Society also 
has been concerned with the conservation of our soil and forestry re- 
sources, and a number of governmental activities, beginning as early as 
1891, are directed primarily toward these ends. It was primarily our interest 
in the welfare of consumers, however, which led to pure-food laws and 
much of the other regulatory work in the field of marketing. 


V | Nu activities of the national government in the field of agriculture 


Continental Congress Concerned with Agriculture 


The importance of the development of agriculture to the welfare of this 
hew nation, the United States of America, was recognized by the members 
of the Continental Congress. Congressional action dealing with agriculture 
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dates back to 1776 when John Adams introduced resolutions (which did not 
pass) to have the Continental Congress encourage agriculture. 


Education and Service Functions Begun in 1839 


Twenty years later George Washington, in his last annual message to 
Congress, asked that a national board of agriculture be created. New 
varieties of seeds and plants were distributed to enterprising farmers by the 
Commission of Patents on its own initiative as early as 1836. Not until 1839, 
however, did the national government actually undertake responsibility for 
any of the functions it now performs in this field. At this time Congress 
passed its first appropriation for agriculture, $1,000 to be used “to dis- 
tribute seeds, conduct agricultural investigations and collect agricultural 
statistics.” Thus, over 110 years ago our Federal government began two 
of its present functions relative to agriculture, education and service. The 
collection and distribution of improved seed stocks undertaken in 1839 as 
a service to agriculture, to improve crop production and thus the welfare 
of farm people, was continued for some eighty years. By this time state 
agricultural experiment stations with the cooperation of the Federal gov- 
ernment had reached a high level of efficiency in breeding new strains of 
plants adapted to the farms in their states. The early investigations author- 
ized by this appropriation were the beginning of a great development in 
research and education relating to agriculture. The research and educa- 
tional program of our national and state governments is now equalled by 
few nations in the world and exceeded by none. 

The third activity authorized by this initial appropriation, the collec- 
tion of statistics, has continued to grow until today we have the finest and 
most complete set of agricultural statistics of any country in the world. 
From these small beginnings we now gather and use data on so many 
subjects and in such detail that each year the Department of Agriculture 
publishes a book of agricultural statistics. By 1947 this book had grown to 
688 pages including 792 tables. In addition thousands of printed and mimeo- 
graphed reports are released each year containing statistical information on 
specific agricultural subjects including many detailed data for each state 
in the Union. 

Following the small but significant beginnings in 1839, governmental 
activities in these fields were carried on by the Patent Office for some thirty 
years. During the Civil War, responding to the demand for an improved 
status for rural people, the need for more food, and the popular demand 
for a free land policy, Congress in 1862 passed a number of acts of profound 
importance to agriculture. Within the space of a few short months legis- 
lation was enacted (1) creating a Department of Agriculture (although it 
was 1889 before the Department had cabinet status), (2) making land 
grants to states for the establishment and support of colleges of agriculture 
and mechanic arts, and (3) making 160 acres of government-owned land 
available to families who settled on the land and met specified develop- 


ment requirements. 
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Land Grant Colleges and Experiment Stations 


Few activities of the Federal government have had as great an effect on the 
development of agriculture as the provision for land-grant colleges made 
in 1862, This initial grant of government lands was followed by additional 
legislation and grants of funds which resulted in the establishment of an 
agricultural and engineering college and a state agricultural experiment 
station in each state. In some states these colleges of agriculture and 
mechanic arts were made a part of the state university; in others they were 
established as separate institutions. Several states had established such 
institutions before this legislation was passed, and the grant of funds made 
expansion possible. These colleges of agriculture and mechanic arts grew 
out of the popular demand of the people for education in the occupational 
fields of the bulk of the nation’s citizens. Soon after they started functioning 
it became apparent that there was little up-to-date subject matter to teach. 
Teachers and the general public soon came to recognize the need for 
organized research and experimentation in agriculture. 

In 1887 a national charter was granted for Federal-state agricultural 
experiment stations to be operated as a part of the colleges of agriculture 
and mechanic arts. This gave farmers a research organization comparable 
to that developed for industry by the large manufacturing corporations. 
Workers at the experiment stations analyzed the value of mineral fertil- 
izers, measured the productivity of various crop rotations, developed im- 
proved strains of seeds, studied the functions of proteins and minerals in 
live-stock rations, perfected methods of determining the butter-fat con- 
tent in milk, and conducted other researches and experiments too numerous 
to mention. Major credit is usually given to this research and educational 
program for the rapid technological progress by American farmers in the 
past fifty years. In the early years research and resident instruction at the 
land-grant colleges were supplemented by off-campus educational pro- 
grams for farmers. Requests for an expansion of this adult-education pro- 
gram and the desire for increased food production during World War I 
led to the establishment in 1914 of what is now known as the Federal- 
state agricultural extension service. This is now a vast educational pro- 
gram cooperatively financed by local, state, and national funds employing 
one or more county agricultural extension agents and home demonstration 
agents in most counties in the United States. A state agricultural extension 
service is now a major part of each agricultural college. 

Three years after setting up the Federal-state agricultural extension 
service, Congress rounded out its support for education in agriculture and 
home economics by providing grants of funds to high schools for vocational 
training in these subjects. 


The Family Farm and the Homestead Act of 1862 


The family farm is today considered one of the great stabilizing institutions 
in rural life. To a large extent it is a heritage of the aspirations of the 
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families who settled along the northern Atlantic seaboard in early colonial 
days. But the family farm from time to time has been strengthened by gov- 
ernmental policies. One of the most important of these was the Homestead 
Act passed in 1862. Under other conditions government-owned land might 
all have been sold in large units to wealthy individuals. But the tradition 
of family farm ownership and operation led to strong popular support for 
donating enough government land for a farm to each family that requested 
it. Accordingly in 1862 a law was passed granting 160 acres of public land 
to each family that met minimum development requirements. Although this 
Act came after most of the better farming areas had been settled, both 
satisfied a widespread popular demand and started a tradition in favor of 
governmental policies to strengthen the family farm. 


Early Regulatory Activities 
Governmental regulation in the field of agriculture began in 1884. The 
dramatic situation out of which this new area of governmental activity 
was born has been described as follows: “Another infection [of pleuro- 
pneumonia] broke out in 1859 in Massachusetts; it had been brought there 
by four cows from the Netherlands. Port inspectors saw that the animals 
were sick, but the infection escaped, and within four years it had appeared 
in 20 towns in Massachusetts. Soon it developed in Connecticut, Delaware, 
Pennsylvania, Virginia, and the District of Columbia. Alarmed cattlemen 
demanded joint action by the states, but the states could not get together. 
It was necessary to invoke federal action. Congress had to pass laws to 


provide funds and to create an administrative organization, for it was a 
new type of emergency.” ? 

From this small beginning regulatory activities were soon extended to 
include prevention of interstate movement of insect pests of plants, inspec- 
tion of articles of food and drugs to prevent adulteration and misbranding, 
inspection of meat, inspection of dairy products for export. These and other 
regulatory activities have been designed to control the spread of animal 
diseases and insect pests, and to prevent the sale to farmers of adulterated 
or misbranded seeds, insecticides, feeds, fertilizers, and other supplies used 
in farm production. They also have been designed to prevent the sale of 
diseased or spoiled meats, dairy products, and other sub-standard farm 
products which may adversely affect the market for all producers. While 
much of the present regulatory work of the government was begun be- 
fore World War I, substantial extensions of regulatory activities have been 
made in recent years. A general picture of the regulatory activities of the 
government as they existed following World War II will be presented 


later. 
Early Conservation Efforts 
We turn now to another early activity of the government, conservation of 
forest resources. As early as 1876 Congress became concerned about our 
1 Arthur P. Chew: The Response of Government to Agriculture (Washington, D.C., 
1939), p. 31. 
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dwindling forest resources and authorized a study of methods of encourag- 
ing timber growing and forest protection. * A forestry research and educa- 
tional unit was formed in the Department of Agriculture several years later. 
Government sponsorship of forestry research and education was followed 
by congressional action in 1891 setting aside forestry reserves from the 
public domain, thus starting our present national forests. In 1911 Congress 
took another great step and authorized the purchase and retirement from 
private ownership of lands requiring permanent forest cover to stabilize 
the flow of navigable streams. Thus as early as 1911 our government had 
completely reversed its early forest land policy. Instead of getting lands 
into private ownership as rapidly as possible, Congress recognized its mis- 
take and developed a comprehensive program for repurchasing strategically 
located forest lands. By 1929 the Forest Service was supervising 160,000,000 
acres of national forest. Additional purchases each year brought the total 
up to 180,000,000 acres by 1946. 

Governmental methods of encouraging forestry conservation, de- 
veloped in these early years, have changed but little. Research and edu- 
cation, the first approach, is still an important part of the program. And 
reservation or purchase for permanent public ownership continues to be 
the key to conservation on a steadily increasing acreage. In 1911 a third 
activity was undertaken, a Federal-state fire protection program to reduce 
forest fire loss on both public and privately owned forests. A similar pro- 
gram of forest tree nurseries to supply seedlings for reforestation at nominal 
cost has resulted in considerable reforestation in recent years. At the present 
time this is the extent of government activity to conserve our forest re- 
sources. The National Forest Service has for several years recommended 
that Congress adopt legislation establishing standards and public controls 
over timber cutting on private lands in the interests of conservation, but 
thus far the proposal has not obtained public support. 


Reclamation Work of the Government 


As early as 1877 Congress passed the Desert Land Act granting title to 640 
acres of arid land at $1.25 an acre if the settler met certain requirements 
regarding irrigating and developing it. Less than nine million acres were 
settled under this Act and in 1894 and subsequent years grants of arid 
lands were made by the Federal government to the Western states on con- 
dition that they provide for the development of irrigation on them. # 
Throughout this period there was substantial irrigation development by 
individuals, by partnerships, and by cooperative associations. Usually these 
irrigation developments were relatively small. By 1902 the demand for 
direct Federal help in constructing the larger and more expensive irrigation 
works was irresistable. At this time the first Reclamation Act was passed 
providing for governmental construction of irrigation works with the costs 


2 Thid., p. 43. 
*R. R. Renne: Land Economics (New York, 1947), p. 358. 
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charged to the users of the water. The first Act provided for repayment of 
construction costs over a ten-year period. This proved to be too short a 
period, in part because some of the projects were ill-advised, and Con- 
gress from time to time has passed legislation extending payment periods 
and writing off a part of the debts of the reclamation projects. A Water 
Facilities Act in 1937 extended Federal assistance to farmers in the arid 
and semi-arid areas. This Act was designed to aid farmers in developing 
water facilities such as small reservoirs, dams, and wells where large 
irrigation works are not feasible. 

The Federal government had completed irrigation works for four 
million acres of land by 1949 and had plans for developing irrigation for 
ten million additional acres as rapidly as Congress appropriated the neces- 
sary funds. In addition these plans provided supplemental water for eleven 
million acres. These accomplishments and plans should be related to the 
total land now irrigated in the Western states—around seventeen million 
acres. 

Two points should be noted in connection with the reclamation work 
of the Federal government. First, the Reclamation Bureau itself made the 
surveys, did the engineering and built the dams and waterways. It did 
not lend the money to private development and construction companies. 
Second, it limited to a family-farm unit the amount of government-irrigated 
land any individual could purchase or hold. This was to prevent specula- 
tive profits and to strengthen the family farm. Powerful interest groups 
in California and elsewhere were attempting to get this last provision 
eliminated in the postwar reclamation legislation. 


THE BEGINNING OF ECONOMIC ASSISTANCE 
Farm Leaders Dissatisfied with Rate of Progress 


Throughout the early period just discussed American agriculture was shift- 
ing from a self-sufficing family occupation to a commercial family-farming 
enterprise. Machinery was introduced rapidly after the Civil War and in 
spite of the financial panics at irregular intervals farmers gradually came 
to depend more and more on markets and market prices in buying supplies 
and selling farm products. This was also a period of rapid industrial de- 
velopment: the steel industry passed through adolescence; the railroads 
Farm leaders were dissatisfied with the lack 
of progress made in rural areas relative to the rapid development in the 
cities. President Roosevelt appointed a “Country Life Commission” in 1908 
to study means of improving rural life. While much of the Commission's 
report dealt with ways and means of developing rural institutions such as 
churches and schools, it also reached the conclusion that farmers did not 
have credit facilities equal to those available to industry. On the recommen- 
dation of the Commission a group was sent to Europe to study agricultural 
credit, especially the cooperative land mortgage credit banks in Germany. 


were built from coast to coast. 
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On their return, the members of this group recommended that the gov- 
ernment sponsor a national farm-credit cooperative. 


Federal Land Banks Established in 1916 


Several years later, in 1916, the Federal Farm Loan Act was passed setting 
up twelve regional land banks with government capital. Borrowing farmers 
were required to buy stock in the land banks and thus eventually replace 
the government capital. Credit was to be extended by these banks on long- 
time amortized farm mortgages. Funds were to be obtained by the sale of 
mortgage-secured bonds in the private bond market. Government assistance 
was limited to providing the original capital and a skeleton supervisory 
staff. This Federal Farm Loan Act, designed to correct the inequalities in 
availability and cost of credit for farmers as compared with industry, 
marked the beginning of direct economic aids to farmers. At this time the 
government entered a field of activity which was destined to expand, and 
the end is not yet in sight. 

As a result of the tightening of credit associated with the fall of prices 
after World War I live-stock producers asked for governmental inter- 
mediate-credit banks. Although the land banks made loans for long pe- 
riods on real estate security farmers no longer could obtain private credit 
for an intermediate period of a few years on their live-stock breeding 
herds. Legislation creating banks to fill this need was readily passed 
in 1923. 


Government Develops Grades and Standards 


Commercialization of the family farm both increased the volume of prod- 
ucts going to market and increased the farmers’ vulnerability to deception 
and fraud practiced in the markets. This situation led to a great develop- 
ment in governmental grades and standards for farm products and the 
regulation of trading practices. As early as 1916 three such acts were 
passed. A Grain Standards Act provided for uniformity in the grading 
of grain through the establishment of governmental standards of quality 
and condition. A Cotton Futures Act required the use of certain types of 
contracts for future trading in cotton. A Federal Warehouse Act required 
all warehouses storing farm products for shipment in interstate commerce 
to obtain licenses from the secretary of agriculture. Five years later, in 
1921, market regulation was extended to the public stockyards under the 
Packers and Stockyards Act. At short intervals throughout the 1920’s addi- 
tional market regulatory acts were passed until governmental regulations 
and standards were extended to all dealings in grain and to most perish- 
able products moving in interstate commerce. Governmental grades and 
standards and marketing regulations of this period had a common pur- 
pose—to provide a more equitable framework for the functioning of free 
competition. This is in sharp contrast to the market regulations adopted 
following 1932 to be described later. 
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Federal Charter for Cooperatives 


The sharp fall in prices after World War I led to many conferences to 
analyze the underlying economic causes and possible remedies. One of the 
proposed remedies was an expansion of farmer-controlled cooperative 
marketing associations. Cooperative associations on a fairly large scale 
date back as far as the 1870's. As early as 1865 Michigan passed a statute 
dealing specifically with cooperative associations. Following this, from 
time to time states passed “cooperative laws” dealing more or less ade- 
quately with the special problems of cooperative associations. As late as 
1921, however, courts had held that cooperative associations were in 
violation of our anti-trust legislation. Privately owned firms objected to 
the competition of cooperatives and utilized all available legal weapons 
to prevent their development. Congress took action to strengthen the co- 
operative movement and to reduce the crippling legal actions of opposing 
business firms. The Capper-Volstead Act in 1922 defining a cooperative 
association, expressed Congress’s support of cooperatives and exempted 
their usual business activities from provisions of the anti-trust legislation. 
Since that time other Federal legislation has included special features 
for cooperatives but most of the legislation in this field is now state legis- 
lation. The Federal government continues to support cooperatives at 
the present time by appropriations for research and education in this 


field. 
The Government Enters the Marketing Field 


Until 1929 governmental activities in the field of agriculture were limited 
to functions which would help farmers themselves to do a better job of 
producing farm products and selling them at the highest possible competi- 
tive prices. But the prices paid in the “freely competitive” market during 
the 1920's did not satisfy farm leaders. They quoted statistics to show 
after the war that farm prices had fallen much further than industrial 
prices. Farmers were in a disadvantageous economic position. Leaders 
placed most of the blame for the farmers’ situation on the fact that unlike 
industry they could not benefit from protective tariffs. A part of each of 
the important farm products was exported. Farm prices were set in world, 
not domestic, markets. : 
On the basis of this analysis there was widespread demand for legis- 
lation “to make the tariff effective for agriculture.” This culminated in the 
so-called McNary-Haugen bills which proposed a governmental board to 
maintain a fair exchange value on the domestic market for each principal 
crop. The board would “protect this fair exchange value from world 
price by a tariff fluctuating with it and with world price. [It would] ae 
ize under Federal legislative charter a private corporation to maintain t ‘ 
value by buying carry-over from any such crop from farmers . . . at a 
value. Such corporation may sell for export exportable surplus at the worl 
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price, even if less than the domestic price . . . Purchases and losses by rea- 
son of sales to export or of downward fluctuations in such fair exchange 
value to be financed, viz: From the worst experienced years of price, pro- 
duction, and surplus, determine an empirical formula, which when ap- 
plied to any year will compute a percentage of price per bushel or per 
pound, large enough to absorb any probable loss . . . By authority of a 
Federal statute, collect this percentage as an. . . assessment on each pound 
or bushel when and as sold by the farmer. ... Wheat, cotton, corn and oats 
are tentatively proposed for the operation of this plan.” * Both in 1927 and 
1928 such a measure passed Congress only to be vetoed by the president 
each time. The farm bloc was unable to pass the measures over the presi- 
dent’s veto. By this time agricultural forces were mobilized. While they 
could not pass a measure over the president’s veto they did force the 
political parties to include measures “to give equality to agriculture” in 
their 1928 campaign platforms. 


Federal Farm Board Created in 1929 


Hoover and his associates proposed to help farmers by setting up a Federal 
Farm Board which would perform two functions: assist in the organiza- 
tion of producers of each commodity into large national cooperatives, and 
stabilize market prices through loans or direct purchases, utilizing a 
$500,000,000 revolving fund for such purposes. Soon after his election 
Congress passed and President Hoover signed such a measure. The passage 
of the Agricultural Marketing Act establishing the Federal Farm Board 
Act in 1929 in a real sense marked a new departure in government relative 
to agriculture. In earlier credit and cooperative marketing legislation the 
government merely set up machinery whereby farmers could organize and 
solve their own problems. The government, in the case of the credit 
measures, furnished the original capital but the lending agencies were to 
be cooperatively owned or, in the case of intermediate credit, were to be 
existing credit agencies already dealing directly with farmers. The dif- 
ference may be one of degree rather than kind but in 1929 for the first 
time a Federal governmental agency was given funds and a mandate to 
“operate in the market” to stabilize farm prices. 


Federal Farm Board Failed 


Our present price support legislation is an outgrowth of experience with 
this and directly related subsequent legislation. The experience of the 
Federal Farm Board was most disappointing. At the time of its creation 
$500,000,000 appeared to be a large fund for stabilization purposes but the 
Great Depression of the 1930’s proved more than a match for the revolv- 
ing fund. It was all obligated in the first months of the Board’s operation 


*Chester C. Davis: “The Development of Agricultural Policy Since the End of the 
World War,” in Yearbook of Agriculture (Washington, D. C., 1940), pp. 302-3. 
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without effectively stopping the decline in farm prices. Farm Board mem- 
bers became convinced that acreage reductions must accompany govern- 
ment price stabilization measures if they were to be successful in periods 
of declining demand. The Farm Board and its methods were discredited 
in the public mind but the groundwork was laid for even more govern- 
mental participation in the farm economy. Under the economic pressures 
of the depression farmers asked for and obtained even more direct gov- 
ernmental aid in spite of the failure of the first attempt. 


GROWTH OF GOVERNMENTAL ACTIVITIES SINCE 1932 


Governmental Action to Obtain Production Adjustments 


The cataclysmic economic events of the Great Depression removed all 
effective opposition to farm relief proposals. During the presidential 
campaign of 1932 the Democratic party promised a farm program which 
would permit farmers to control their acreages and the marketing of farm 
products and allow local communities to maintain a maximum of local 
control over governmental policies. After the election the question was 
not whether there was to be new farm relief legislation, it was what to 
include in the new legislation. A bill was passed that included authority 
to adjust production, regulate marketing through voluntary agreements, 
subsidize exports, and engage in a number of other activities. An Agri- 
cultural Adjustment Administration was set up under this new legislation. 
Largely as a result of the unfortunate experience of the F ederal Farm 
Board the new Agricultural Adjustment Administration decided to enter 
into contracts with individual farmers to reduce production of the major 
farm products—corn and hogs, wheat, cotton, tobacco, and rice. Process- 
ing taxes were levied on each commodity to accumulate funds to pay 
farmers for reducing their crop acreages and their hog production. 

It is important to note that this new governmental activity at first only 
involved the voluntary cooperation of farmers. Payments were set high 
enough to make it profitable for farmers to comply with the acreage reduc- 
tion goals. Primarily because of these attractive payments but also because 
of strong local support for the program most producers cooperated on this 


voluntary basis. 


Compulsory Controls Tried for Cotton and Tobacco 


Enthusiasm for governmental action to adjust production to declining de- 
mands reached such heights among cotton and tobacco growers, however, 
that they sponsored compulsory control legislation. Under new legislation 
passed by Congress in 1934 each farmer could market only as much 
cotton or tobacco as could be grown on his allotted acreage at average 
Cotton or tobacco offered for sale in excess of this amount was 


yields. 
is effectively forced full compliance with the 


subject to a special tax. Th 
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allotments and restricted the efforts to increase yields on the allotted 
acreage. 


Adverse Supreme Court Ruling, 1936 


Objections to this new agricultural legislation, as might be expected, came 
from the payers of the processing taxes, not the farmers. By 1936 such a 
case reached the Supreme Court. “What was involved? A processor ob- 
jected to the payment of the tax on the ground that it was unconstitutional. 
In rendering the opinion of the Court, Justice Roberts said that the tax 
was a mere incident in the regulation of agricultural production... . 

“The Court found that the tax here and the appropriation of the funds 
and the directions for their disbursement are but parts of the plan to regu- 
late and control agricultural production which is a purely local purpose, 
and therefore, unless expressly granted to the Federal government by the 
Constitution, is a power retained by the states, under the Tenth Amend- 
ment. At best it is a scheme for purchasing with Federal funds submission 
to Federal regulation of a subject reserved to the states. Hence the Act was 
held unconstitutional.” ® 


Agricultural Controls, 1936-38 


Farm and public sentiment was overwhelmingly in favor of continuing 
the farm program in spite of the Supreme Court decision. The question 
was how to draft legislation which was constitutional. Within a few months 
the Administration hit upon the idea of expanding a recent Soil Conser- 
vation Act to authorize payments to farmers for shifting from the soil- 
depleting cotton, tobacco, and grain crops, to soil-conserving legumes and 
grasses. Funds for such payments were authorized from general Treasury 
appropriations to replace the funds raised by processing taxes. Annual 
appropriations of around $500,000,000 were made in the early years. The 
government no longer contracted with individual farmers. Instead it of- 
fered them specified payments if they held their listed soil depleting 
crops within certain limits—usually 15 to 20 per cent below recent acre- 
ages—and shifted this land to soil-conserving crops. 





Production Controls Under the Interstate Commerce Clause 


Excellent crops in 1937 convinced the administration that more effective 
production controls were needed. By this time lawyers in the Department 
of Agriculture developed a new legal basis for action. According to 
George W. Rightmire, “this new art in statute writing to place jurisdiction 
within the sweep of the ‘Commerce’ clause, remained unused until the 
New Deal era had passed through its early legislative experiments. . . . 

“In formulating an amended A.A.A. in 1937 and a new act in 1938, the 


5 George W. Rightmire: Federal Aid and Regulation of Agriculture and Private In- 
dustrial Enterprise in the United States (Columbus, Ohio, 1943), pp. 22-3. 
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law-makers emphasize the need of reform in conditions which are creating 
burdens, obstructions and injurious effects upon interstate commerce. The 
A.A.A. II (1938 Act) completely illustrates the new art of statute writing 
where interstate commerce is to be involved... 

“The general policy is declared to be ‘to regulate interstate and foreign 
commerce in cotton, wheat, corn, tobacco and rice to the extent necessary 
to provide an orderly, adequate and balanced flow of such commodities 
in interstate and foreign commerce, through storage of reserves, loans, 
marketing quotas, assisting farmers to obtain, in so far as practicable, parity 
prices for such commodities, and parity of income, and assisting consumers 
to obtain an adequate and steady supply . . . at fair prices.’ 

“Meticulous definitions of terms employed are set out and when 
‘marketing quotas’ are reached we see the peak of the new art of statute 
writing, which aims at fully advising the courts. In the case of each com- 
modity for which a marketing quota is prescribed, the initial section opens 
with the statement of the subject: ‘Legislative finding of effect upon inter- 
state and foreign commerce and necessity for regulation.’” ° 

This new 1938 Act, relying on authority under the commerce clause, 
went far toward re-establishing compulsory production and marketing 
controls. Under the marketing quota provisions whenever reserve supply 
levels of the important crops reached certain levels producers by a two- 
thirds majority vote could impose marketing quota restrictions on them- 
selves. These marketing quotas effectively restricted production by plac- 
ing a high tax on produce offered for sale when grown outside the allotted 
acreages. The efforts of Congress to make the legislation constitutional 
were entirely successful, for the cotton, tobacco, wheat, and peanut pro- 
ducers have all voted marketing quotas for themselves at one time or an- 
other without the constitutionality of the Act being successfully challenged. 
Thus we find the government today, under specific conditions spelled out 
in detail in legislation, permitting farmers to vote compulsory production 
and marketing controls on themselves while utilizing the governments 
taxing power as a means of enforcement. 


Government Farm Price Supports 


Agricultural price supports were the focal point of much public discus- 
sion following World War II. By that time they had come to play a 
dominant role in governmental activities relative to agriculture. As pointed 
out earlier the Federal Farm Board first attempted to stabilize prices with 
loans and purchases. In spite of the Farm Board’s disastrous 
n-recourse commodity loans were made a part of the New 
'armers who cooperated in the crop acreage 
adjustment programs were eligible to borrow money on their stored 
crops, often at rates above existing market levels. If the market price 
did not rise to the loan level by the end of the loan period, the govern- 


8 Tbid., pp. 24-7. 
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ment accepted delivery of crops in full repayment of the loan. Hence 
the title “non-recourse” loans—the government had no recourse to other 
assets owned by the farmer in case the crop was not worth the face 
value of the note at maturity date. Early experience of the new Commodity 
Credit Corporation with these loans was as satisfactory as the Farm 
Board experience had been unsatisfactory. A combination of factors— 
rising general price level from the bottom of the depression, two serious 
droughts in 1934 and 1936 causing temporary shortages, the acreage 
adjustment programs, and finally, the demands of World War IJ—all 
combined to give the Commodity Credit Corporation a substantial profit 
on its lending operations through the war period. These non-recourse 
commodity loans were highly popular with farmers. They represented 
minimum prices or price floors for their products. 

With this background of recent favorable experience and a govern- 
mental agency at hand to do the job, it was only natural that the Adminis- 
tration should turn to a wider use of government-announced price sup- 
ports in war food-expansion programs. In the early months of the war 
Congress enacted legislation requiring the secretary of agriculture to sup- 
port the price at 90 per cent of parity for the basic farm products and 
those for which the secretary had requested an increase in production.’ 
These price supports were to be continued for two years beyond the first 
January after the end of the war. Only twenty commodities were covered 
by the definitions in this legislation but legislation also directed the secre- 
tary to support the price of other farm products to the extent of available 
funds and needs and as a matter of operating policy price supports were 
extended to more and more commodities until in 1945 the Department of 
Agriculture announced specific price supports for 166 different commodi- 
ties. § Again the wartime experience was satisfactory; lend-lease and mili- 
tary demands made it relatively easy to carry out any price-supporting 
operations required. Government guarantees of minimum prices increased 
in popularity with farmers, and opposition to the government assuming 
this function declined. 

The wartime price supports at 90 per cent of parity for the twenty 
commodities ended December 31, 1948. In anticipation of this, new legis- 
lation was passed in 1948 which redefined the parity formula and set 
peacetime loan levels for the basic crops in relation to supplies on hand. 
It also authorized the secretary of agriculture to support prices of other 
farm products within a range of 60 to 90 per cent of parity by means of 
loans, purchases, or direct payments, making up the difference between 
the market prices and announced support levels. The debate during and 
following the enactment of this legislation was concerned only with the 


7 Parity was defined as a level which gave a commodity the same purchasing power 
in terms of products bought by the farm family as it had in 1910-14. 

8 Walter W. Wilcox: The Farmer in the Second World War (Ames, Iowa, 1947), 
p. 246. 
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level of governmental price supports and the extent to which compulsory 
controls would be used to back them up. The question of whether price 
guarantees to farmers was an appropriate governmental function had 
ceased to be an issue. 


Marketing Agreement Programs 


Marketing agreement programs combine voluntary and regulatory control 
of the marketing of agricultural commodities for the purpose of increasing 
returns to producers. Authority to undertake marketing agreement pro- 
grams was included in the 1933 Agricultural Adjustment Act. These agree- 
ments have proved helpful in marketing two types of commodities—dairy 
products in city fluid-milk markets, and specialty crops, particularly fruits, 
tree nuts, and vegetables. 

Under the 1933 legislation the secretary of agriculture was authorized 
to issue licenses to processors, associations of producers, and others en- 
gaged in the handling of farm commodities in interstate or foreign com- 
merce. As later amended, when two-thirds of the growers of a commodity 
agreed on a marketing program they would petition the secretary to issue 
an order which would then require recalcitrant minorities to abide by the 
terms of the agreement. 

In the city fluid-milk markets Federal marketing orders prevented 
excessive competitive price cutting during the period of low prices in the 
prewar years. In the specialty product field, marketing agreements often 
took the form of diverting inferior quality fruit from the fresh to the 
processed market thereby strengthening fresh fruit prices and increasing 
total returns to growers. Marketing agreements for potatoes have pre- 
vented producers from marketing small-size and low-quality potatoes. 

Here again Federal authority to control marketing is based on the 
interstate commerce clause. Court decisions have authorized Federal mar- 
keting controls on products processed and consumed within the state where 
they are grown if they come in competition with similar products moving 
in interstate commerce. This extends the Federal power of control to all 
important marketing situations. Marketing agreements have been popular. 
As a result of the satisfactory experience with them, a definite upward 
trend in the use of these marketing controls was in evidence in the post- 


war years. 
Expansion of Government-Sponsored Credit Facilities 


Developments in the field of farm credit during the 1930's were fully as 
revolutionary as in government-sponsored marketing controls, production 
adjustments, and price guarantees. Soon after taking office President Roose- 
velt recommended new farm credit legislation which greatly enlarged the 
cooperative credit system and supplemented it with direct government 
financing. This legislation set up parallel to the land banks a system of 
banks for cooperatives, and regional production credit banks. The original 
capital was supplied by the government but the plans called for eventual 
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cooperative ownership. It also made funds available to be loaned on 
second mortgages over and above the loans that could be made by the 
land banks under their earlier legislative charter. 

The year 1933 was a serious one for indebted farm owners. Unable 
to make their interest and installment payments as they came due in 1931 
and 1932, by 1983 many farm owners were about to lose their farms 
through foreclosure proceedings. Soon after the new farm credit act was 
passed, President Roosevelt in a radio address invited anyone about to 
lose his farm through foreclosure proceedings to wire him. Farmers wired 
him by the hundreds and applied to the local land bank representatives 
by the thousands. With these extra second mortgage funds to supplement 
the regular land bank loans, the Federal land banks in effect “bailed out” 
the private lenders. Farmers refinanced with the land banks by the hun- 
dreds of thousands and this governmental action kept many a farm family 
from losing their farm during those depression years. In a similar but less 
dramatic manner loans extended by the new production credit banks 
and the banks for cooperatives financed current production operations 
which had been suspended when commercial bank credit dried up. Gen- 
eral agricultural recovery and the high prices during the war years made 
possible the retirement of most of this government capital by 1948. By 
usual business standards the depression operations were highly success- 
ful and farmers now have a much more comprehensive cooperative farm 
credit system. 

Another governmental credit development is fully as significant. When 
in 1933 the Federal government took over from the states responsibility for 
relief it acquired large relief rolls among rural people as well as in the 
cities. After a few years of granting relief and operating public-works 
projects for rural people the Administration decided to make rehabilita- 
tion loans to these needy families, repayable over a five-year period. A 
Resettlement Administration succeeded by the Farm Security Adminis- 
tration was set up in 1935 by executive order to administer these loans 
and to carry on related activities. One of the unique features of this credit 
was the provision of farm and home management supervisors to assist the 
families in their rehabilitation plans. Only families unable to get credit 
from regular commercial credit institutions were eligible for such loans, 
which usually were for less than $1,000 and often had to be extended 
beyond the five-year period. Each family was visited several times a 
year by the local farm and home management supervisor employed by 
the government. Loan funds could be spent only on the authority of this 
supervisor. Destitute families unable to qualify for such loans because 
of inadequate farming resources continued to receive direct relief grants. 
In the first five years of operation this agency gave 850,000 farm families 
a new start.® 

Popular concern over the increasing trend of farm tenancy led Con- 


® Report of the Administrator of the Farm Security Administration, 1940, (Washing- 
ton, D.C., 1940) p. 7. 
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gress in 1987 to pass legislation permitting direct farm purchase loans 
for a few outstanding tenants each year. These loans could equal the full 
appraised value of the farm purchased (commercial credit institutions 
seldom loan over 66 per cent), and were repayable over a forty-year 
period. Farm supervisors of the Farm Security Administration were desig- 
nated to supervise these loans. Amounts to be loaned in this manner are 
specified each year in the annual appropriation for the Department of 
Agriculture. 

Although the need for this kind of credit dropped sharply during the 
war period, direct government loans to needy families were given a “per- 
manent” legislative basis in 1946. At that time the Farmers Home Admin- 
istration was created with authority to carry on these and related activities 
under specific congressional regulations. 1 


Soil Conservation a Challenge to Government 


From the earliest times individuals in our society have been concerned 
about conserving our natural resources. As noted earlier, we began to re- 
serve publicly owned forest lands as early as 1891. There was another 
strong conservation movement during Theodore Roosevelt’s presidency 
and at that time we increased our forestry conservation efforts. It was 1933, 
however, before the government undertook specific programs to conserve 
our agricultural lands. 

Before 1983 soil conservation was discussed as a part of the general 
problem of getting high crop yields. Soil conservation was an important 
part of good farm management but was not singled out for special em- 
phasis. A few soil erosion experiment stations were set up in the late 
1920's. It was the need for large public works projects in the depression 
years which first gave erosion control specialists a chance to organize a 
large government program in this field. Thousands of Civilian Conserva- 
tion Corps boys ?! were directed by these trained men in erosion control 
practices. 

The new erosion control agency set up under the National Industrial 
Recovery Act of 1933 publicized both our soil losses and the activities of 
its C.C.C. boys. This work immediately commanded widespread popular 
support. In 1935 Congress enacted a special soil conservation statute set- 
ting up a separate agency to assist farmers in solving their soil conserva- 
tion problems. The agency generally known as the Soil Conservation 
Service or the S.C.S. grew rapidly and by 1940 had a permanent staff of 
8,000 workers. These workers would on request make a detailed map of 
the soil on a farm and work out a complete plan of soil and water con- 
ears the Federal government has appropriated money as needed for 
ken families. These have been limited to amounts necessary to 
k until the next crop is made. The loans usually are due 


and have been called feed and seed loans. The new 
administration of these loans in addition 


10 For many y 
drought and flood stric 
seed a crop or carry live-stoc 
when the first crop is harvested 
Farmers Home Administration took over the 
to other responsibilities. 


11 Public employment and training programs for boys from families on public relief. 
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servation for the farmer. Often these conservation plans required planting 
the crops on the contour, sodding waterways, and constructing terraces. 
On request S.C.S. personnel do the technical “lay out” work free of charge 
for farmers who are willing to undertake these conservation measures. 
S.C.S. personnel working with Extension Service specialists and others 
encouraged and assisted farmers in adopting conservation measures dur- 
ing the war, thus minimizing the additional soil losses associated with the 
great expansion in crop production. In 1947 S.C.S. had a budget of around 
$45,000,000 which was almost equal to the total Federal-state budgets 
for all Extension Service educational work. 


Other Agencies Concerned with Soil Conservation 


In the early postwar years one of the most perplexing administrative prob- 
lems was how to integrate and coordinate the government's agricultural 
conservation activities. The change from a strictly acreage adjustment 
program to one of shifting from soil-depleting to soil-conserving crops has 
already been mentioned. While it was the adverse decision of the Supreme 
Court in 1936 which forced this change, popular support for soil conserva- 
tion work caused Congress to authorize funds for soil conservation prac- 
tice or soil-building payments. These payments were based on the prac- 
tices performed and covered a large part of the cost of such practices as 
applying agricultural limestone, the use of phosphate fertilizers on leg- 
umes, and terrace construction. During the war years Congress appro- 
priated as much as $300,000,000 annually for such practices. These annual 
appropriations were sharply reduced in the immediate postwar years and 
there was much discussion regarding the need for such payments when 
farm prices were high. Agreement was general that these practices would 
be profitable for farmers even though no governmental payments were 
forthcoming. On the other hand many farmers, without the aid of some 
payments as an incentive, would neglect needed soil conservation prac- 
tices. Much public confusion arose out of the fact that this program was 
administered by the old Agricultural Adjustment Agency staff in the De- 
partment of Agriculture quite independently of the technical service pro- 
gram administered by the S.C.S. These agencies maintained separate 
offices in the states and counties. To add to the confusion the conservation- 
practice payments were called “The Agricultural Conservation Program” 


by that agency. 


Conservation Education a Separate Program 


Educational work on soil conservation is performed by still a different 
agency, the Federal-state Extension Service. While educational work in 
this field has expanded in recent years most of the additional govern- 
mental resources have gone into the practice-payment and the technical- 
service program. A fourth governmental approach to conservation of 
soils on privately owned lands is the flood control legislation, particularly 
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the 1936 and subsequent legislation. Whereas in the 1920’s flood control 
was almost wholly a matter of building levees and flood control dams in 
major waterways, beginning in the late 1930's, upstream soil management 
practices were recognized as a key factor in retarding water run-off. Thus 
watershed flood control programs now emphasize soil conservation prac- 
tices as one of their primary control measures. 


Conservation Efforts Limited to Education and Aid 


Soon after the Federal Soil Erosion Act was passed in 1935, a model state 
conservation statute was prepared with suggestions that it be used as a 
guide in developing state legislation. Almost all states passed legislation 
on this model. This state legislation provides for the organization of soil 
conservation districts by local people in order that they may jointly at- 
tack their soil conservation problems. After the district is organized in 
conformity with the state law (usually on a county basis), the S.C.S. fur- 
nishes a staff to work with the farmers in the local districts. By 1949 around 
2,000 soil conservation districts had been organized covering a large part 
of the total farm land. Several of the states authorized the local districts 
to utilize the police power in setting up and enforcing land-use regulations 
to conserve the soil. Thus far, however, only a few districts in the wind 
erosion areas of the Great Plains have invoked land-use regulation and 
by 1948 these had been discontinued. Such regulations obviously would 
be very difficult to enforce unless strongly backed by farmer opinion. The 
police power being reserved to the states, the Federal government has 
no authority for setting up minimum land-use regulations or tenure stand- 
ards on privately owned land. To date it is doubtful that it would have 
utilized such powers had it possessed them. In any event states have made 
but little use of the police power for these purposes and no other controls 
have been used. The great majority of conservation activities are financed 
by the Federal government and thus far they consist of conservation edu- 
cation, free technical services or aids, and payments to cover a part of the 
cost of conservation practices. 


INTERGOVERNMENTAL RELATIONS AND AGRICULTURE 


Thus far we have centered our attention on the growth and development 
of the various activities now carried on for agriculture by the Federal 
government. In this section we shall take an over-all view of these activi- 
ties as they are carried on today in cooperation with other units of govern- 
ment and with local groups of farmers. We shall also review briefly the 
relation of government to the conservation of other natural resources. 


Governmental Relations in Education and Research 


The Federal government now carries on a large research program for agri- 
culture at its Beltsville, Maryland, farms, at regional laboratories in dif- 
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ferent parts of the United States, and in laboratories located in the nation’s 
capital. In addition Congress each year appropriates funds which are allo- 
cated to the state agricultural experiment stations to supplement their 
state appropriations. Many of these Federal funds must be used for stated 
lines of research such as the marketing of agricultural products or the dis- 
covery of new uses for farm products. Others may be used for research in 
any field. Research workers in the state agricultural experiment stations 
and in the United States Department of Agriculture’s laboratories co- 
operate on many of their research projects. 

In the field of education Congress appropriates over 25 million dollars 
annually for the cooperative Extension Service work with the states. The 
states in turn cooperate with the counties. As a result, the county agri- 
cultural extension offices are usually financed by funds from the three 
sources—the Federal government, the state government, and the county 
unit (not always the county government). The United States Department 
of Agriculture has a small staff of Extension Service workers who work 
with the states but for the most part the leadership and direction of the 
educational work rests with the state Extension Service directors and their 
staffs in the forty-eight states. Vocational educational work in agriculture 
is supervised by the Office of Education in the Federal Security Agency 
rather than by the Extension Service. Federal funds are distributed di- 
rectly to high schools on the basis of national regulations. Within the states 
the work in this field is usually administered by a state vocational educa- 
tion board. 


Government Relations in Farm Credit 


Although most of the government’s capital in the cooperative farm credit 
system has been repaid by the banks, existing legislation provides for con- 
tinuing close supervision by government employees. The majority of the 
directors of each of the banks are elected by the borrowers, and local asso- 
ciations of borrowers are entirely controlled by their own elected officers. 
Direct governmental loans made by the Farmers Home Administration 
are administered by the national, state, and local staff of that agency. 
Usually a local committee of farmers is appointed to act in an advisory 
capacity with the local government representative. 


Governmental Relations in Regulatory Activities 


Regulatory activities can be grouped into two general categories. One 
group consists of regulations to prevent the movement of diseased animals 
and insect pests and the misbranding or adulteration of feeds, fertilizers, 
and similar supplies utilized in farm production. Here again Federal regu- 
lation is limited to the movement of interstate commerce. Most states have 
a body of state legislation in this field, and state departments of agricul- 
ture to administer it. Cooperative enforcement procedures are adopted 
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where Federal and state regulations cover the same product. Cases of 
county regulation are rare. However, some counties acting under state au- 
thorization zone their rural lands, preventing unauthorized farming on 
marginal agricultural lands and restricting other undesirable uses. Coun- 
ties in northern Wisconsin and Georgia and in a few other states have 
adopted such regulations. Weed control legislation is another instance 
where county or even township governments exercise regulatory activities. 

The second category of regulatory activities is concerned with the 
marketing of farm products. Most firms engaged in marketing and process- 
ing farm products deal in interstate trade and are directly subject to Fed- 
eral regulations. The Federal government maintains its inspectors in all 
the important markets and inspects processing plants to enforce the Fed- 
eral regulations. In general, state regulations in this field are designed to 
supplement the Federal regulations by covering situations where the 
products do not move in interstate trade. 


Government Relations in Production and Marketing Controls 


Production and marketing controls developed in the 1930's bring the Fed- 
eral government into direct contact with most farmers in their production 
and marketing operations. Administrators recognized from the beginning 
that these programs must have a high degree of local acceptance and sup- 
port. For this and other reasons they staffed the Agricultural Adjustment 
Administration very largely with farmers and individuals with direct farm 
connections. The national administering agency operates through an ap- 
pointed state committee and farmer-elected county committees, both en- 


tirely financed by Federal funds. 
Governmental Relations in Conservation 


The Federal government cannot exercise regulatory controls over pri- 
vately owned natural resources such as agricultural land, forests, oil wells 
and mines. Regulation of the use of private property in the interests of 
conservation must be exercised by the states. The first conservation activi- 
ties in most states were concerned with wild-life management. 12 Regula- 
tory acts in this field date back to colonial times. By 1870 most of the New 
England states had state-wide administrative agencies and other states 
adopted similar controls at an early date. The Federal government sup- 
plements state activities with a Fish and Wild Life Service which regulates 
the hunting of migratory birds, and exercises other wild-life controls not 
within the province of a single state. The Federal Fish and Wild Life 
Service also carried on research, education, and service activities connected 
with fish and wild-life conservation. 

Forest conservation and management ranks second to wild life in 
state conservation developments. The colonies had legislation encour- 


12 Many of the facts in this section were taken from Clifford J. Hynning: State Con- 
servation of Resources ( Washington, D.C., 1939). 
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aging tree planting, restricting tree cutting, prohibiting fires, and estab- 
lishing preserves. As early as 1885 New York established a commission on 
forestry and today most states have forestry conservation activities. Most 
of them, however, date from 1911 when the Federal aid in this field, men- 
tioned earlier, was made available. Public ownership by the states and 
counties as well as by the Federal government is playing an increasing 
part in forestry conservation. Other conservation measures include fire 
control, low cost or free nursery stocks for forestry plantings, disease con- 
trol, and technical services to growers in selecting and marketing their 
mature trees. 

Conservation of range lands through the establishment of grazing 
districts began in the late 1920’s and the 1930’s under state and Federal 
legislation. In these districts, created under Federal or state law, grazing 
rights are assigned to live-stock producers in accordance with the carry- 
ing capacity of the grazing area. The Federal grazing districts are estab- 
lished on the public domain and grazing on them is limited to the holders 
of permits. State grazing districts usually cover privately owned lands 
in the hands of absentee owners and are in effect cooperative associations 
of live-stock operators leasing these lands. 

The first American policy with reference to mineral deposits on pub- 
lic lands was one of reservation and governmental leasing. This policy 
was abandoned in 1845 and no mineral conservation measures were un- 
dertaken until after 1900. Three states—Texas, Michigan, and Minnesota 
—maintained the policy of mineral reservation on their state lands, and 
the Federal government and many of the states adopted this policy again 
after 1900. State control of mineral development on privately owned land 
has been extremely limited: “. . . even today the most elementary regu- 
lations for the conservation of coal are lacking in most states. Greater state 
control is exercised over oil and gas, starting with crude measures for the 
prevention of physical waste in the decade 1890-1900 and gradually ex- 
panding into ‘economic waste’ and production control in the principal oil 
states. The most effective examples of conservational planning of oil (unit 
operation of pools) are still confined to oil fields on the public lands.” 

The metallic minerals are substantially unaffected by any mineral 
conservation program of state governments. Between 1900 and 1912 most 
of the remaining publicly owned lands known or thought to have valu- 
able oil and mineral deposits were withdrawn from sale (although most 
of the oil and mineral lands had been sold or given away before then). 
After much agitation, legislation was passed in 1920 authorizing the leas- 
ing of tracts containing coal, phosphate, oil shale, oil, gas, and sodium 
for private development. This and subsequent legislation sets forth the 
regulations under which a prospector may now develop his discovery. 
Royalties are shared between the Federal and state governments. 

Conservation of agricultural lands by the Federal and state govern- 

12 Ibid., p. 35. 
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ments which includes water conservation from the standpoint of reducing 
run-off has already been reviewed. Another aspect of water conservation 
should be mentioned briefly. Early in the nineteenth century states en- 
gaged in inland waterway development on a large scale. When the panic 
of 1837 came, eighteen states were in debt for canal construction. By 1880 
canal construction by states was largely discredited and the initiative 
shifted to the Federal government which began the development of navi- 
gable streams and flood control activities on the larger rivers. 

With the development of industry in the United States, water pollu- 
tion became an increasing problem. Dams across rivers stopped the nor- 
mal movement of fish. States early took action to require the building of 
fishways through or around the dams and to control the pollution of the 
water. After 1871 the Federal government supplemented state activities 
in this field. This is still a growing field of regulation in states where in- 
dustrial expansion continues. Until the Federal government undertook 
flood control work in the latter part of the nineteenth century, problems 
of floods and drainage were matters primarily of local concern. States have 
never engaged in either flood control or drainage activities on any sig- 
nificant scale. Western states have developed a large body of regulations 
governing the use of water from streams for irrigation and related pur- 
poses. These grow out of the shortage of irrigation water relative to the 
demand for it in these states. 

Probably the most significant development in the conservation field 
in the twentieth century is the undertaking of regional development 
projects by the Federal government. The two outstanding projects of this 
type are the Tennessee Valley Authority and the Columbia Basin project. 
These regional development projects are designed to develop and use in 
a coordinated manner the water and other natural resources of the area. 
They represent a new level of achievement in the conservation and use 
of natural resources. 
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CHAPTER XXXII 


DEFENSE IN A DEMOCRACY 
cd 


Democracy is not committed to pacifism by an inherent logic. Government by 
discussion means that in internal affairs differences will be settled through 
methods short of violence, but it does not follow that a democratic government 
is untrue to its tenets if it takes up arms against states that threaten the very 
assumptions upon which democracy itself is based. All great nations, whatever 
the political philosophy of their people may be, have to be militarily strong if 
they are to survive.* 


ETWEEN 1919 and 1939—the twenty-year crisis—peoples every- 
where witnessed probably the most desperate, if somewhat mis- 
guided, efforts that have ever been made to achieve world peace. 

During these critical years the League of Nations was launched, the Kel- 
logg-Briand Pact for outlawing war was signed by some sixty nations, and 
plans for disarmament were formulated upon three different occasions. In 
the United States the crusade for peace manifested itself in a great variety 
of forms—in pacifism, peace strikes, a movement against compulsory mili- 
tary training in land-grant colleges, investigations of munitions makers, 
and through countless organizations dedicated to the eradication of war. 
The period could hardly be called a peaceful one, for there were several 
military conflicts in the Balkans in the twenties, the Japanese invaded 
Manchuria in 1931, the Italians conquered Ethiopia in 1934, and the 
Spanish Civil War broke out in 1936. 

So long as the peoples of the United States sensed no immediate 
threat to their own security and were not yet persuaded of the impor- 
tance of meeting totalitarian threats of aggression by offensive military 
action if necessary, questions of national defense were regarded with in- 
difference by a large part of our citizenry. Although the annals of its mili- 
tary history contain many brilliant passages, there has been a strong tra- 


1 E. P. Herring: The Impact of War. 
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dition against huge military establishments since the very beginning of 
our government. That civil authority should be supreme over military 
authority was a principle embodied in the Constitution itself, and an 
insistence that this order of precedence be kept unchanged has continued 
to the present day. In times of crisis, the American public has rallied 
swiftly to support its government in any military engagement which it 
has been obliged to undertake. Yet, once these crises were over, public 
opinion quickly inclined toward a policy of keeping national-defense ap- 
propriations at a minimum. In a day when the possibility of a military 
outbreak cannot be brushed aside, however, the old habit of permitting 
defenses to slide once the immediate danger has passed seems most short- 
sighted. 

Besides our own immediate security, there is an additional reason for 
maintaining military establishments. In a negative sense, the armed serv- 
ices are for the defense of this nation against a possible invader; in a posi- 
tive sense the presence of the well-trained and well-equipped military 
force is highly useful in upholding our foreign policies. * Indeed, as one 
student of American diplomacy has pointed out: “A basic weakness of 
American foreign policy is the inability of our people to recognize the in- 
timate relationship between military power and foreign affairs.” * Thus, 
despite traditional American hostility toward the professional army, in 
the turbulent state of world affairs the role of the armed services in both 
peace and war continues to be a matter of very grave concern for govern- 
ment. 


THE CONSTITUTION IN NATIONAL DEFENSE 


Nine of the eighteen clauses in the Federal Constitution dealing with the 
powers of Congress are devoted to questions of military and naval author- 
ity. Among the more important powers is the authority to “raise and sup- 
port armies,” to provide and maintain a navy, and to declare war. In addi- 
tion, Congress also has the power to prescribe rules for the governmental 
regulation of our land and naval forces. Moreover it has come to exercise 
broad control over the National Guard, though the Guard is composed 
of units that are primarily state instrumentalities unless they are drawn 
into Federal service for putting down insurrections or repelling an invader. 


Providing and Maintaining the Army and Navy 


The powers to raise and support armies and to provide and maintain 
a navy give Congress a broad mandate to do everything that the two 
directives would seem to imply. The size of the Army and Navy, salary 
scales, and the building of military, naval, and air establishments are all 
determined by Congress under this constitutional grant of authority. 


2 See Samuel Flagg Bemis: “The Shifting Strategy of American Defense and Diplom- 
acy.” Virginia Quarterly Review (1948), 24:321-35. 
8 Thomas A. Bailey: The Man in the Street (New York, 1948), p. 72. 
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As a corollary of the powers to provide and maintain an army and 
navy, Congress has the power to conscript men and women for military 
service. The constitutionality of military conscription was authoritatively 
established by the United States Supreme Court during World War I. 
Peacetime conscription has been assailed by some critics as unwarranted 
by the Constitution but there no longer appears to be any doubt about the 
authority of Congress to conscript people for military service whether in 
time of war or peace. 


The Power to Declare War 


The Constitution gives Congress alone the power to declare war. A for- 
mal declaration, of course, is not essential when nations resort to war; the 
recent Pearl Harbor attack serves as a grim reminder that wars may break 
out without any ceremonious notification. Primarily, the declaration of war 
is to inform neutral countries that a state of war exists and to warn them 
that they will be expected to observe the rules of neutrality. A declaration 
of war ordinarily recites the reasons for resorting to arms and it may have 
psychological value in helping to secure unity at a time of crisis. Frequently 
a declaration of war is issued after the hostilities have actually begun. 
This was true in the case of the Spanish American War and more recently 
in the United States declaration of war on Japan following the Pearl Har- 
bor attack. Besides citing the reasons for taking up arms, it is usually cus- 
tomary in a formal declaration of war to specify the date of the com- 
mencement of war and sometimes even the hour and the minute. 
Procedurally, Congress declares war by a joint resolution that is passed 
by both houses and then signed by the president. It is noteworthy, how- 
ever, that Congress has never yet declared war without being called upon 
to do so by the president. This does not mean that Congress could not 
take the initiative nor that Congress would have refused to declare war 
in the absence of a request by the president. Congress unquestionably 
could declare war even against the advice of the president, but such an 
occurrence is hardly likely. In practice, the president has great influ- 
ence in leading both public opinion and Congress when diplomatic rela- 
tions become increasingly strained and armed conflict seems inevitable. 


Military and Naval Regulations 


Under its power to prescribe “rules for the government and regulation of 
the land and naval forces,” Congress has provided for “the Articles of War” 
which apply to the army and “Articles for the Government of the Navy” 
which lay down the regulations for the Navy. These two regulatory codes 
along with the regulations Congress has sanctioned under its authority to 
make “rules concerning captures on land and water” are called the “Mili- 
tary Laws of the United States.” 
4 Selective Draft Law Cases, 245 U.S. 366 (1918). 
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Congress and the National Guard 


Since the inception of the colonial governments, it has been customary 
for each state to maintain its own volunteer militia which could be called 
upon to put down an insurrection and to quell any domestic outbreak of 
violence. As these militia units were in existence when the Federal Con- 
stitution was adopted, it was not deemed necessary to provide for them 
in the Constitution itself. They are referred to, however, in the Second 
Amendment of the Constitution as bodies “necessary to the security of a 
free state.” Congress has the authority to “provide for arming and dis- 
ciplining the militia,” and also to call up into the Federal service as many 
units of the National Guard as are necessary to “execute the laws of 
the union, suppress insurrections, and repel invasions.” 

Today state militia contingents everywhere are known as the Na- 
tional Guard, and far from being amateur units of citizen volunteers, the 
Guard is a well-equipped and well-organized arm of our national defense. 
It is at present linked with the new National Defense Establishment which 
brings the Army, Navy, and the Air Force under the secretary of defense. 
Moreover, as a result of a long series of regulatory legislation, the Na- 
tional Guard’s training programs have been much improved and the in- 
tegration of the organization with the Regular Army on matters of train- 
ing, equipment, and mobilization has steadily been improved. Congress 
contributes the lion’s share of financial aid to the National Guard and in 
addition provides for auxiliary equipment such as training sites, forts, 
arsenals, and other military installations. 

When the National Guard is not specifically drawn into the Federal 
service, state authorities maintain control over the appointment of its offi- 
cers and also retain the right to outline its training program. Since the 
unification of the armed services under the National Security Act of 1947, 
however, there have been renewed demands that the training and organi- 
zation of the National Guard be more securely integrated with that of the 
Regular Army. In support of these arguments, the point has been made 
that previously when the National Guard was called into the Federal 
service there was usually sufficient opportunity between the time when 
the Guard was called up and the actual outbreak of hostilities properly to 
integrate the Guard with the regular armed forces. In 1917 several Na- 
tional Guard units had been engaged in active service on the Mexican 
border prior to their being merged with the Regular Army. Again in 1941, 
by the time the United States was engaged in war, the National Guard 
had had more than a year of training, having been called into the Federal 
service with the declaration of a national emergency in 1940. Since 
many military experts now believe that a future war may begin with an 
unexpected blow, it is strongly urged that every military facility be in- 
tegrated into a cohesive organization in order to repel an invader’s attack 
at a moment’s notice. 
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Attention has also been given to the fact that in our second line of de- 
fense—the National Guard and the Organized Reserve Corps—there has 
been some duplication of effort. The Organized Reserve Corps is an aux- 
iliary force of Regular Army officers who receive periodic training with 
the armed forces and are held in reserve for any national emergency. As 
the existence of both the National Guard and Organized Reserve Corps 
has not only meant a certain amount of duplication of effort, but has also 
produced a situation of divided authority and varying standards of pay 
and benefit provisions it has been suggested that the two be combined. In 
any case the need for bringing the National Guard into closer focus with 
the Regular Army and reconciling the organization and training programs 
of both the Guard and the Organized Reserve Corps are subjects that com- 
mand careful attention in tightening up our all-important second line of 
defense. 


Congress and Mobilization 


Wars, as everyone knows, are won not only on the field of battle but to a 
very large extent behind the lines in the factories, mines, oil fields, and 
farms. To turn a nation into what Franklin Roosevelt called “an arsenal of 
democracy” requires vast and carefully directed mobilization of human 
energy and materials. 

Upon Congress falls the responsibility of delegating authority and 
enacting legislation that will harness for war the human and material 
resources of the nation. Through conscription acts, appropriations, and 
other legislation, Congress meets part of this responsibility, but in addition 
Congress must clothe the president with extensive authority to transform 
the nation from a peaceful to a wartime basis. This entails authority to 
tune industry, transportation, commerce, scientific research, and our edu- 
cational institutions to wartime demands. 

To facilitate the wartime mobilization of manpower and industry, 
Congress usually delegates specified powers to the president which may 
be exercised either for the duration of the war or for a designated period. 
In World War II, congressional legislation of this character generally 
set as the time limit the duration of the war plus six months. In delegating 
emergency powers to the president, Congress may create the administra- 
tive machinery for exercising them or it may simply delegate authority and 
leave to the president the determination of administrative machinery. 
Whichever method is used the system of controls subsequently put into 
effect is administered by the president and his executive subordinates. 

Extensive delegation of legislative authority to the president has 
been looked upon with misgivings by many critics, yet with few excep- 
tions Congress has dispensed broad powers to the executive under war- 
time conditions. And the courts have not been disposed to challenge legis- 
lative grants of authority to the president during wartime. But one should 
not assume that under the press of wartime conditions Congress is always 
willing to respond to the chief executive’s call for additional authority. 
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In the fall of 1942, Congress, influenced by the farm bloc, was reluctant 
to pass legislation giving the president authority to place a ceiling at 
parity level on the prices of farm commodities. Only when the president 
told Congress that if he did not have adequate legislation to deal with the 
subject within a short time, he would act without waiting for supporting 
legislation, did Congress respond. ® In threatening this action, Mr. Roose- 
velt said: “The President has the powers, under the Constitution and 
under congressional acts, to take measures to avoid a disaster which 
would interfere with the winning of the war.” ° In this instance, Congress 
yielded and passed the requested legislation. In 1944, however, when 
President Roosevelt asked Congress for the authority to conscript labor, 
his request was turned down. Basically, the authority empowering the chief 
executive to set up the vast system of controls necessary to the successful 
prosecution of a war must come from Congress. Nevertheless in war- 
time Congress has with few exceptions granted the authority required by 
the chief executive, without interference by the courts, and in most cases 
where Congress has been hesitant to enact desired legislation, the 
president has not been completely without means of persuading Congress 
to act. 

The Bill of Rights in Wartime 


The Constitution authorizes Congress to impose broad controls over the 
citizenry and economy of the nation during wartime, but what does it say 
about the very volatile question of civil liberties? 7 Except for the writ of 
habeas corpus, which may be suspended in cases of rebellion, invasion, 
or on such occasions when the “public safety may require it,” the Consti- 
tution does not discriminate between civil liberties when the nation is at 
war or peace. It is obvious, however, that military necessity may require 
limitations on the civil rights which during peacetime are unrestricted. ® 
Under the compelling objective of successfully prosecuting the war, civil 
rights are abridged in ways which would be regarded as intolerable during 
time of peace. Such measures may result from actions taken by the presi- 
dent under his powers as commander-in-chief of the armed forces, or from 
authority delegated to the president by Congress. Moreover, Congress may 
impose restrictions by legislation, prescribing in minute detail the restraints 
to be placed upon speech, press, freedom of assembly, and other civil lib- 
erties. As examples the Espionage Act of 1917, the Sedition Act of 1918, 
and, more recently, certain sections of the Alien Registration Act of 1940 
might be cited. 


5 See Edward S. Corwin: The President: Office and Powers (3rd ed., New York, 
1948), chap. 5. 

® See Carl Brent Swisher: American Constitutional Development (Boston, 1943), 
pp. 1009-1010. 

7 For an historical account of civil liberties in wartime see Carl Brent Swisher: 
“Civil Liberties in Wartime.” Political Science Quarterly (1940), 55:32147. 

®See Robert E. Cushman: “Civil Liberties.” American Political Science Review 
(1943), 37:49-56. 
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In the enforcement of wartime restrictions that trespass upon civil 
rights occasional injustices inevitably result. An over-zealous prosecutor 
surrounded by a public opinion more intemperate during wartime than 
peacetime may cause a person to be punished and maligned unjustly. 
There were several cases in both world wars although not as many in World 
War II as in World War I. But the restrictions imposed upon civil liberties 
in consequence of World War II brought hardships and indignities to 
many loyal and patriotic citizens in the United States. The physical trans- 
plantation of several thousand American citizens of Japanese national ex- 
traction from the coastal states of Washington, Oregon, and California to 
temporary camps located in states of the Rocky Mountain area was highly 
discommoding to those involved. Not only did this action interfere with 
the way these peoples lived, but the swiftness of the evacuation ordered 
meant that families were often required to dispose of businesses, property, 
and other personal effects at a great sacrifice. Yet no matter how harsh the 
curtailment of some civil liberties may seem, common sense requires that 
their unrestrained exercise be temporarily regulated in the interests of the 
public safety. 

One of the more difficult undertakings is handling the matter of free 
speech during wartime. What is the dividing line between talk that is 
seditious—speech directed toward disturbing the public order or toward 
treason—and talk that is simply criticism of governmental policy? In a 
democracy, it is considered wholesome not to muzzle individual criticism 
completely even during wartime. But criticism that borders on disloyalty 
and may be presumed to have an undesirable effect on the unity of the 
country and the morale of the armed forces cannot be conveniently over- 
looked when a nation is fighting for its survival. Distinguishing between 
speech that falls within the confines of criticism and speech that is seditious 
or treasonable is indeed difficult. 

The right to suspend habeas corpus “when in cases of rebellion or 
invasion the public safety may require it” belongs to Congress. Nonethe- 
less, during the Civil War President Lincoln did not hesitate to suspend 
the writ when he felt compelled to do so. Speaking broadly, constitutional 
powers involving civil rights have been dealt with by both Congress and 
presidents during wartime in light of the more urgent purpose of winning 
the war. This does not mean that the Constitution is abandoned nor that 
the fundamental rights guaranteed by the Constitution are completely 
liquidated when the country is at war. It does mean that in dealing with 
civil liberties during wartime it is necessary to steer a course which follows 
a maximum regard for their exercise, while at the same time avoiding the 


risk of impeding the war effort. 
Martial Law 


One of the possible consequences of a military conflict (or other form of 
national emergency ) that has a direct bearing upon civil rights is the im- 
position of martial law. Martial law is not to be confused with military law 
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which issues under authority of Congress and applies only to members of 
the armed forces. Martial law rests upon no definite legal code. It consists 
of rules and regulations issued daily by the military commander in the area 
declared to be under martial law. Thus curfews may be ordered, restric- 
tions may be made forbidding assemblies or public meetings, and many 
other regulations may be imposed that subject civilians temporarily to a 
tightly controlled daily regimen. The theory of martial law is that during 
the emergency that justifies it, martial law replaces ordinary law. Special 
tribunals are set up to handle violations, and for the time being the military 
commander is the supreme authority. 

During time of war a military commander may establish martial law 
in any area within the zone of military operations or in an area where mili- 
tary activity is probable. While the courts have held that military com- 
manders may not impose martial law (even in wartime) in areas outside 
of the actual or probable zone of military operations, it was done during 
the Civil War and there was little that the courts could do about it. 

In most of the cases where martial law has been imposed in this coun- 
try, it has issued under state rather than Federal authority. Where it oper- 
ates under state authority it is proclaimed by the governor usually when a 
disaster has taken place or civil disorder is threatened in a particular area 
as a result of labor-management disputes or some outbreak of violence with 
which local authorities are unable to cope. In times of great national emer- 
gency, of course, the president may proclaim martial law—as Lincoln did 
during the Civil War. 

While martial law is in operation, the writ of habeas corpus is ordinar- 
ily suspended. The Constitution is silent on who may suspend this funda- 
mental safeguard of civil liberty. Under the ruling in the celebrated Civil 
War case, Ex parte Milligan, the Supreme Court indicated that Congress 
alone may suspend the writ, but the accepted opinion today inclines to the 
view that under special conditions and when acting under congressional 
authority, the president may. ® Obviously, in the event of a serious military 
crisis involving the homeland itself, the opinion in the Milligan case might 
need to be modified in favor of extending presidential authority to suspend 
the writ—an argument which today enjoys strong support among many 
constitutional authorities. 


Military Law 


Military law is based upon the authority of Congress to prescribe “rules 
for the government of the land and naval forces.” The “Military Laws of 
the United States” embrace elaborate codes and regulations for each of the 
armed services and each of the services have their own organizations for 
their enforcement. Military laws define offenses and fix penalties as well 
as provide for the procedures for trying members of the armed services 
accused of violations or breach of discipline. Members of the armed serv- 
ices accused of misconduct are tried by a court martial which is a body of 
° Ex parte Milligan, 4 Wallace 2 (1866). 
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officers specially designated to hear cases and render decisions. The charges 
are brought by a representative of the Judge Advocate General’s Office 
which is comparable to the prosecutor’s office in civilian life. 

Being subject to military law does not exempt members of the armed 
services from the processes of a civil court. A crime committed outside a 
military reservation may be dealt with by civilian authorities or the latter 
may turn the offender over to military authorities for punishment. Minor 
offenses that are committed within military reservations are, of course, 
handled exclusively by military authorities, but a serious capital crime such 
as murder is apt to be tried in a civil court. Actually most civil crimes are 
likely to be grave offenses under military law—a circumstance that led to 
passage of a bill in 1948 for reducing the severity of military justice and 
drastically revamping court-martial procedures. Disputes between local 
and military authorities over jurisdiction are not unknown in cases involv- 
ing state rather than Federal laws, but where a procedure is authorized by 
Federal law the latter takes precedence and local authorities may not 
intervene. 


THE PRESIDENT AND NATIONAL DEFENSE 


The authority of the president over national defense stems from three 
constitutional sources. Specifically, he is named in the Constitution as the 
commander-in-chief of the Army and the Navy of the United States and 
also of the state militia when called into the Federal service. Another source 
of the president’s authority derives from his constitutional status as chief 
executive. The president has the responsibility of seeing that the laws are 
faithfully executed and in consequence of this authority and as a corollary 
inherent in the chief executive’s position he exercises important powers 
over our national-defense system. A third source of authority for the presi- 
dent’s defense powers stems from grants of legislative authority delegated 
by Congress. In the exercise of his powers, it is exceedingly difficult to dis- 
tinguish which source of authority the president is relying upon or whether, 
in fact, he is relying upon all three. Moreover, during wartime, and in 
peacetime when a national emergency may be imminent, the president 
does not usually indicate the precise authority upon which he is acting 
when he exercises powers relating to national defense. Taken collectively, 
the three sources of authority constitute a sturdy base of constitutional 
power, and as the nation has had strong-minded chief executives during 
the three largest military conflicts in its history—Lincoln, Wilson, and 
Franklin Roosevelt—authority for the president has not been found want- 


ing in most instances. 


The President as Commander-in-Chief 


As commander-in-chief, the president appoints all officers of the armed 
forces by and with the advice and consent of the Senate. He also has the 
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final word in the actual command of American military forces. The presi- 
dent may, as Theodore Roosevelt did in 1907, order the Navy on a world- 
wide cruise as part of the “carry a big stick” policy. Conceivably he may go 
even further by actually committing American armed forces to military 
engagements when no actual declaration of war has been made by Con- 
gress. In 1918, President Wilson ordered an American military expedition 
under General Knox to Vladivostock and Archangel (Siberia) to join a 
force of Allied powers fighting Bolshevik troops. At the time, no state of 
war existed between Russia and the United States and there had been no 
authorization by Congress for such an invasion. In peacetime, a more recent 
example may be cited that illustrates the magnitude of the President’s 
power as commander-in-chief. During 1940 and 1941, American war vessels 
helped convoy war materials across the Atlantic to Great Britain under the 
orders of the Commander-in-Chief, President Roosevelt. Until late 1941, 
the United States was not at war, at least formally, and the use of the Navy 
to aid a belligerent power was a violation of neutrality under international 
law. Moreover, as submarine warfare in the North Atlantic became more 
menacing, the President issued orders to naval commanders to open fire 
on German submarines that threatened the safety of British convoys. 

Obviously, during time of peace when the president contemplates a 
bold act in the exercise of his powers as commander-in-chief, he must con- 
sider what possible reaction it will have in Congress as well as on public 
opinion. While the president has complete authority over the use and em- 
ployment of the armed forces, Congress still holds the purse strings, and 
a chief executive who acted too rashly in a peacetime commitment of our 
armed forces might later find Congress reluctant to provide the necessary 
funds. A serious abuse of the powers of the executive as commander-in- 
chief might lead to his impeachment. Thus, while the president’s powers 
as commander-in-chief are extremely broad even during peacetime he may 
hardly exercise them with complete abandon and disregard for Congress 
and public opinion. 

During wartime the president’s powers as commander-in-chief are of 
even greater significance because of the gravity of the major decisions that 
are involved. }° The president does not ordinarily plot the military strategy 
of our land, sea, and air forces. Military and naval experts direct the prepa- 
ration of strategic plans and the assignment of roles and missions to each 
of the service branches. Nonetheless, on decisions of extreme importance 
involving over-all strategy during wartime or peacetime final authority 
rests with the president. The decision during World War II on whether 
the invasion of Europe should be attempted through the “soft underbelly” 
or should proceed by a cross-channel invasion to the Normandy beaches of 
France was ultimately one which the President himself had to make. The 
decision to direct our military effort first toward the liberation of Europe 
rather than toward the Far East likewise devolved upon the President. 


10 For an illuminating account of these problems see E. P. Herring: The Impact of 
War (New York, 1941), chap. 6. 
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DEFENSE ORGANIZATION 


For the president to fill successfully his role as commander-in-chief, there 
are two imperative requirements. First, he must have competent military 
advice. We cannot expect our presidents to be military experts, nor indeed 
do we wish it. An adequate defense program, therefore, must assure that 
the best possible military advice will constantly be available to the presi- 
dent. A second essential for the nation’s security program is that the chief 
executive be fully advised on the ways and means of organizing the nation’s 
industrial and manpower resources in the interests of national defense. Not 
only does the president need advice on how the industrial and manpower 
resources of the nation may be integrated into the defense program, it is 
also desirable that some machinery exist to effect integration. Just as the 
units of the armed forces need direction, so the vast industries and man- 
power of the country require skillful coordination for purposes of defense. 
National defense, it must be emphasized, is not simply a wartime function; 
it also entails preparedness—readiness for any eventuality. A nation’s in- 
dustrial and manpower resources, of course, need not be organized as 
rigidly in time of peace as in time of war; nonetheless, careful plans for 
the immediate conversion of resources, and machinery to carry the plans 
into effect, should be in readiness against an outbreak of hostilities. 

In the matter of furnishing carefully planned military advice to the 
president as well as providing him with advice on utilizing the nation’s 
economy for defense purposes, the United States groped along until shortly 
before World War I. Some painful consequences followed the lack of ade- 
quate machinery for advising the president on military matters in the War 
of 1812 and during the Civil War. Out of a study exposing the mistakes 
made in the Spanish American War came a proposal for the creation of 
a general staff, the purpose of which was to provide the broad basic policies 
and plans necessary for the development of the Army as an efficient fighting 
force. The general staff was established in 1903 under the leadership of 
Secretary of War Elihu Root. Under this arrangement a chief of staff was 
appointed by the president to serve for a period of. four years as head 
of the General Staff and also as adviser on military matters to the president 
and secretary of war. Thus by the time of World War I some lessons had 
been mastered on the need for providing the president with a continuous 
source of military advice. 


Defense Organization in World War I 


Some six months before the United States became involved in the hos- 
tilities of World War I the Council of National Defense was set up and was 
“charged with the responsibility of investigating industrial resources for 
war and recommending measures for the mobilizacion of civilian re- 
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sources.” 11 A few months after war had been declared the War Industries 
Board was organized to take charge of industrial mobilization. 1* After 
ineffectual leadership for several months, the War Industries Board 
finally began to measure up to its enormous task under the able chair- 
manship of Bernard Baruch. Through the War Industries Board, all 
orders for war supplies were cleared, priorities were determined, and de- 
cisions were made on the mobilization of civilian manpower. The confu- 
sion which attended the establishment of authority in the War Industries 
Board, however, and the length of time consumed in getting started 
made it all the more apparent that a nation must not be without machinery 
for industrial mobilization if her defense lines are to be secure. 


Defense Organization in World War II 


Some of the lessons learned in World War I were put to good use as the 
nation girded itself for World War II. In May of 1940, over a year and a 
half before Pearl Harbor, the Office for Emergency Management was es- 
tablished in the Executive Office of the President. This action was taken in 
accordance with an executive order issued in September, 1939, providing 
for such an office “in the event of a national emergency, or threat of a 
national emergency .. .” 1° With the coming of war, fifteen major agencies 
eventually were placed under the Office for Emergency Management. 
Speaking broadly, these agencies were vested with wartime powers to 
control the production and procurement of materials, the mobilization and 
utilization of the nation’s manpower and transportation facilities, censor- 
ship, prices and rationing of consumer goods, scientific research, and vari- 
ous other aspects of the nation’s economic and social life. 1 While the 
process of civilian and industrial mobilization in World War II is a com- 
plete story in itself that is now being meticulously pieced together by a 
task force of historians, we may with profit briefly review some of the 
major agencies of governmental control. 

The War Production Board set up in 1942 had general direction over 
the war procurement and production program. Although there was some 
sentiment that government should take over all industries whose products 
were essential to the war effort, this policy was never adopted. 1° The gov- 
ernment did build several munitions plants along with some steel and 

11 Ibid., p. 166. 

12 For an account of industrial mobilization in World War I see Bernard M. Baruch: 
American Industry in the War: A Report on the War Industries Board (Washington, 
D.C., 1921). 

13 The early period is discussed in J. P. Harris: “The Emergency Defense Organiza- 
tion.” Public Administration Review (1940), 1:1-24. 

14For comprehensive treatment of the defense program see War Records Section, 
Bureau of the Budget: The United States at War: Development and Administration of 
the War Program of the Federal Government (Washington, D.C., 1947). 

15See Bureau of Demobilization, Civilian Production Administration: Industrial 


Mobilization for War: History of The War Production Board and Predecessor Agencies, 
1940-1945. Vol. 1, Program and Administration (Washington, D.C., 1947). 
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aluminum plants, but these enterprises were operated by private owners 
under contract to the government. Among its functions the War Production 
Board determined priorities, authorized the building of critical raw mate- 
rials stockpiles such as rubber, and curtailed production of consumer goods 
such as passenger automobiles and a long list of other items. 

In charge of civilian mobilization was the War Manpower Commis- 
sion. Although this agency was never given full powers to order work 
assignments at its own discretion and to compel workers to work in specific 
localities or at specific tasks, it did have broad authority to encourage 
these objectives. To prevent workers from migrating from industry to 
industry in quest of better salaries or more favorable locations, the War 
Manpower Commission took steps to “freeze” persons in their jobs and 
in so far as possible it attempted to keep people at work in positions where 
they could be the most useful and where there was the most urgent need. 
Persons disqualified from military service because of physical handicaps 
were advised to find positions essential to the war effort or face possible 
draft into the armed services for service in work battalions. 

To keep the national economy stable the Office of Economic Stabiliza- 
tion was established in 1942. The director set wage ceilings the primary 
object of which was economic stabilization but they were also helpful in 
preventing a heavy labor turnover. 

Among the other major defense organizations were the Office of De- 
fense Transportation, the Office of Censorship, the Office of Civilian De- 
fense, the Office of Lend Lease Administration, the Office of Economic 
Warfare, and the Office of Price Administration. The operation of the rail- 
roads was not taken over by the Federal government in World War II as 
it was in World War I. But the Office of Defense Transportation did exer- 
cise broad control over the nation’s transportation facilities. It was respon- 
sible for utilizing domestic transportation facilities in the best interest of 
the war effort, and it controlled railroads, motor, pipe-line, and air trans- 
port, coastwise and intercoastal shipping, as well as inland waterway fa- 
cilities. It issued priorities for the shipment of materials and troops and 
tried in so far as possible to give first call on the transportation lanes to 
persons and materials most intimately connected with the war effort. 

The Office of Censorship, as its name implies, was empowered to 
censor communications passing between the United States and foreign 
countries by mail, cable, radio, and other means of communication. The 
Office of War Information was charged with the responsibility of formu- 
lating programs that would facilitate a better understanding of the aims 

and objectives of the war both at home and abroad. The O.W.L., in short, 
was a propaganda agency, and it beamed broadcasts throughout the occu- 
pied countries that were designed to keep friendly peoples informed on 
the progress of the war and the policies of this government. 

The Office of Civilian Defense was concerned with state and local ma- 
chinery for caring for the civilian population in case of emergencies and 
for bringing about full participation in the war effort. The Office of Eco- 


nomic Warfare—later consolidated into the Foreign Economic Adminis- 
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tration—had as its responsibility the strengthening of our international 
economic relations. It was concerned with obtaining strategic raw mate- 
rials from foreign countries and with the exchange of commodities in a 
way most beneficial to the prosecution of the war. 

An agency that carried out one of the major assignments of the war 
was the Office of Lend Lease Administration, established in the autumn 
of 1941 and later consolidated into the Foreign Economic Administration 
(1948) .1° The Lend Lease Administration was one of the major assignments 
of the war. It was set up before our entrance into World War II as an ad- 
ministrative agency to handle the supplies that were being exported to 
stem the advance of totalitarianism. Because of the unhappy experience 
over the war debts from World War I, it was decided not to repeat earlier 
mistakes by offering aid as a loan which everyone knew could never be 
repaid in dollars, but rather to term the assistance “lend lease.” Under the 
Lend Lease Program several billion dollars were expended in the form of 
credits, military supplies, food, and a vast array of other articles. As it was 
correctly maintained that no equivalent in human suffering and loss of 
life could be set as an exchange for supplies, lend lease operated on the 
theory that the countries receiving lend lease aid were fighting our battles, 
and that we were giving them the tools to do it, without expecting reim- 
bursement. In many ways, of course, reverse lend lease aid operated to 
cancel out some lend lease assistance. For example, many of our troops in 
Great Britain were quartered in British facilities and we also received 
certain needed materials from our various allies. In general, however, lend 
lease was never intended to operate on a dollar for dollar basis, and its 
work progressed on the sane assumption that there is no way of balancing 
human sacrifice and dollars. 

To protect the nation’s economy form inflation, the Office of Price 
Administration was established under authority of the Emergency Price 
Control Act of 1942.17 The Office of Price Administration rationed con- 
sumer commodities such as gasoline, fuel oil, tires, sugar, meat, and other 
foods, and shoes, along with a rather large list of other articles for which 
the demand far exceeded the supply. It was also empowered to set ceilings 
on prices and on rents. As an institution to further the war effort on the 
home front, the Office of Price Administration had several vital objectives. 
By holding down prices, it attempted to avoid the confusion which inevita- 
bly follows when the supply of goods is not sufficient to meet the demand. 
Price controls also tended to assure more equitable distribution of con- 
sumer goods for people with fixed incomes, who would have had a far 
more difficult time had rents and prices been jacked up in a never-ending 
sequence. By its rationing program, particularly on critical commodities 
such as tires, gasoline, and fuel oil, the Office of Price Administration 
helped to insure that the military forces did not suffer for want of supplies 
because of unnecessary consumption by the civilian population. 


10 See Edward R. Stettinius: Lend Lease: Weapon for Victory (New York, 1944). 
17 See P. M. Leary: “Rationing and Governmental Organization.” American Political 
Science Review (1945), 39:1089-1106. 
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The Legacy of Defense Organization in World War II 


The unprecedented military, industrial, and manpower mobilization in 
World War II was not without effect on subsequent developments in ar- 
ranging for the nation’s defense. Many of these emergency organizations, 
of course, ceased functioning right after the cessation of hostilities in 
World War II. Price controls remained until June 30, 1946, at which time 
the Emergency Price Control Act of 1942 expired. A month later, after a 
great deal of confusion, a measure was passed extending price controls 
for another year, but the extension law was a weak substitute for its pre- 
decessor and the O.P.A. finally expired June 30, 1947. Rent controls, with 
some adjustments however, were still in effect in 1949. 

The defense lesson of World War II was simple. There could no longer 
be any doubt that the security of the nation depended upon a careful coor- 
dination of military, industrial, and manpower effort and that top-level 
agencies of administrative control were needed to do the directing and 
planning. It was also recognized that the agencies to conduct such opera- 
tions should not be thought of as mere wartime organizations but that for 
security purposes they were as essential in peace as in war. 


THE NATIONAL SECURITY ORGANIZATION 


With the lessons of World War II behind it and the uncertainties and un- 
rest of world politics before it, Congress in 1947 undertook a major over- 
hauling of our defense machinery. The result was the National Security 
Act. The broad purpose of this law was “to provide a comprehensive pro- 
gram of the future security of the United States.” 18 In the long debate 
which preceded passage of the Act, there were many advocates of a single 
department of defense that would merge the Army and Navy. The Act 
did not achieve this end, however, and only after a sulphurous inter-service 
battle among the Army, the Navy, and the proponents of a separate air 
force, was a compromise reached for integrating policies and procedures 
in the Federal governmental agencies primarily concerned with national 
security. The administrative structure provided by the National Security 
Act is called the National Security Organization. Under it are the National 
Military Establishment, the National Security Council, and the National 
Security Resources Board. 


The National Military Establishment 


The National Military Establishment is under the direction of a civilian 
secretary of defense. It comprises the three service departments—the De- 
partment of the Army, the Department of the Navy, and the Department 
of the Air Force—each under the direction of a civilian secretary. Also un- 
der the National Military Establishment are the joint chiefs of staff, the 


1861 U.S. Statutes 495. 
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Munitions Board, and the Research and Development Board. The duties 
of the secretary of defense are to (1) establish general policies and pro- 
grams for the National Military Establishment; (2) exercise general direc- 
tion, authority, and control over the departments and agencies; (3) take 
the appropriate steps for the elimination of unnecessary duplication or 
overlapping in the fields of procurement, supply, transportation, storage, 
health, and research; (4) formulate and supervise the preparation of 
budget estimates; and (5) supervise the budget programs of the depart- 
ments. All powers not specifically given to the secretary of defense are 
retained by the respective military departments, a factor that has led to 
criticism of the National Security Act on the ground that the secretary of 
defense does not have broad enough control. 

The joint chiefs of staff comprise the chief of staff of each of the three 
departments who serve as the principal military advisers to the secretary 
of defense. Individually, of course, the chief of staff of each of the three 
departments—Army, Navy, and Air Force—advise the secretaries of their 
departments on the readiness, composition, and training of the forces under 
their control, and many other phases of the work within their own depart- 
ments. 

The Munitions Board, as its name implies, is concerned with such 
matters as conserving war plants and machine tools, and in securing com- 
mon specifications throughout the several services. It is composed of a 
chairman and three undersecretaries, one from each of the three services. 

The Research and Development Board, also within the National Mili- 
tary Establishment, has as its main responsibility the coordination of the 
research programs of the three services. It is interested in the develop- 
ment of more effective weapons and in all scientific research that has a 
bearing upon national defense. A subsidiary of major importance under 
this agency is the Committee on Atomic Energy. This committee is headed 
by a civilian who also serves as deputy for atomic energy matters to the 
secretary of defense. One of the chief functions of the Committee on 
Atomic Energy of the Research and Development Board is to establish con- 
tact between the research programs of the Atomic Energy Commission 
and the National Military Establishment. 

An over-all task of the Research and Development Board is to 
coordinate the military research programs of the three services and pre- 
vent duplication. Presumably it will also advise the joint chiefs of staff 
on scientific discoveries and will itself be apprised of the particular needs 
of the armed forces. The Research and Development Board is headed 
by a chairman and two representatives from each of the three depart- 
ments. 


The National Security Council 


The National Security Council lies outside the National Military Establish- 
ment and is directly responsible to the president. It is composed of the 
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secretary of state, the secretary of defense, the chairman of the National 
Security Resources Board, the secretaries of the three military departments, 
and the president of the United States. Its supreme task is to correlate de- 
fense and foreign policies of the United States. The National Security 
Council has a permanent staff and executive secretary. 

A significant development under the cognizance of the National Se- 
curity Council was the establishment of the Central Intelligence Agency. 
This independent body was created to evaluate and interpret the informa- 
tion collected by the several governmental intelligence agencies and it has 
an important role in the coordination of defense and foreign policy. 


The National Security Resources Board 


This organization is concerned with industrial mobilization. It has a civil- 
ian chairman and is composed of such heads of the executive departments 
and independent agencies as the president deems advisable. At present, 
the secretaries of state, treasury, defense, agriculture, interior, commerce, 
and labor serve on the National Security Resources Board. The National 
Security Resources Board was slow in getting started but after much diffi- 
culty it recruited a staff and tentatively planned to present a preliminary 
report on industrial mobilization by the end of 1949. 


An Evaluation of the National Security Organization 


As was expected the first year’s operation of the National Security Organi- 
zation was filled with difficulties. One could hardly expect that the age-old 
inter-service rivalries between the Army and the Navy would be sub- 
merged by depositing the two services within a single defense organiza- 
tion. Nor has the creation of a new department—the Air Force Depart- 
ment—made the task of unification any simpler. The sharp battle between 
the Air Force and the naval air branch was carried on publicly for several 
months until it was finally driven underground. In theory, under the Na- 
tional Security Act none of the three separate departments may propose 
military legislation to Congress unless it is first approved by the secretary 
of defense and the Bureau of the Budget. It is still possible, of course, for 
representatives of the different services to by-pass the secretary of de- 
fense and carry their pleas for special consideration to individual congress- 
men. A notable illustration of such by-passing occurred in 1948 when the 
secretary of the air force went over the defense secretary’s head by ap- 
pearing before Congress to denounce the latter’s budget recommenda- 
tions; he got a 45 per-cent increase for the Air Force’s program. The fact 
that the secretaries of any of the three departments may appeal directly 
to the president and may report to him on any matter concerning their 
departments has also been criticized on the ground that it affords a loop- 
hole for the same kind of inter-service rivalry that was prevalent before 
passage of the National Security Act. 
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Judged only on a brief trial, the early results of the National Se- 
curity Act did not look promising. In a statement tinctured with optimism, 
the secretary of defense reported at the end of the first year that “unifi- 
cation is not yet a complete success,” and that “the predominant overtones 
of salt spray, wild blue yonder, and rolling caissons are not yet submerged 
in the three services.” Certainly this statement by Secretary Forrestal put 
the case mildly. But though the National Security Act was criticized in 
Congress and other quarters as a “complete flop,” evidence that progress 
had been made was not entirely wanting. 1° A creeping start had been 
made, but inter-service wrangling had by no means disappeared and a 
unified defense system was stil] far from being an accomplished fact. 

In noting that the hopes of the National Security Act had not been 
fulfilled, the Hoover Commission attacked the so-called “federalized” 
feature of the law. In the words of the Hoover Commission, the National 
Military Establishment as created by the National Security Act came 
“perilously close to the weakest type of department.” Under the 1947 law, 
the secretary of defense had little more than the power of an umpire over 
the three independent services. To remedy this situation, the Hoover 
Commission recommended that the federalized structure be abolished. It 
further recommended that the defense secretary be the single responsible 
authority under the president. There was some sentiment for reducing the 
secretaries of the individual departments to undersecretaries, but on this 
matter the Hoover Commission was divided. 

Perhaps the most controversial point relating to the reorganization of 
the National Military Establishment was the debate over a single chief of 
staff. The Hoover Committee’s recommendation against appointment of 
a single chief of staff was received with disappointment. It was hoped in 
some quarters that the appointment of a single chief of staff would help 
reduce deadlocks among the joint chiefs of staff on questions of policy. 
At the same time, it was recognized that the selection of a single chief 
of staff who would be acceptable to all three services would indeed be 
difficult. As one comment expressed it, General Eisenhowers are rare. The 
real hope for improvement in the National Security Organization, there- 
fore, seems to lie in strengthening the hand of the secretary of defense 
and finding to fill this position a person who would develop a well-coordi- 
nated national defense team without necessarily merging the three 
services, 


THE ARMED FORCES 


As now constituted, the armed forces are organized into three services—the 
Army, the Navy, and the Air Force. Each of the three services is headed by 


19 A sympathetic but useful account of the first year’s experience of the National 
Security Organization is in Robert H. Connery: “Unification of the Armed Forces— 
The First Year.” American Political Science Review (1949), 43:38-52. 
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a civilian secretary who serves under the secretary of defense in the Na- 
tional Military Establishment. The ranking military officials in the three 
services are the chief of staff of the Army, the chief of naval operations of 
the Navy, and the chief of staff of the Air Force. 


The Department of the Army 


Under the Department of the Army are the Regular Army, the National 
Guard, the Organized Reserve Corps, and certain other reserve units. One 
of the objectives of the Regular Army is to build a standing force of ap- 
proximately 837,000 men of whom 228,000 will be in a Mobile Striking 
Force, enough to man twenty-five fully equipped divisions. It is anticipated 
that this program will take several years. *° 

The National Guard, described earlier in this chapter, stood at its 
largest peacetime strength in November, 1948, with more than 272,000 men. 
The Organized Reserve Corps with over 460,000 members is also a formida- 
ble auxiliary to the Regular Army. By far the most important element in 
the O.R.C. is the Reserve Officers’ Training Corps. From this group officers 
are drawn as emergencies arise and like National Guardsmen, reserve offi- 
cers are among the first to be called in time of need. Training for reserve 
officers is provided in R.O.T.C. units at various universities and colleges 
and also in some secondary schools. Such training is supplemented and en- 
couraged by brief training sessions during summers and by correspondence 
courses. 
Perhaps the most radical innovation in our military forces is the addi- 
tion of a permanent Women’s Army Corps. In 1942 a Women’s Auxiliary 
Corps was authorized by Congress, and so successful was this unit that it 
was made a part of the Regular Army after a year and renamed the 
Women’s Army Corps. At the recommendation of the Army’s Chief of Staff, 
General Eisenhower, and many others, Congress authorized a small per- 
manent Women’s Army Corps in 1948. 

The Department of the Navy 


At the close of World War II, the United States stood unsurpassed in naval 
might. The belief that a one-ocean Navy which could be slipped back and 
forth through the Panama Canal was adequate to maintain our defense 
was shattered by World War II, and although the Navy has been reduced 
in strength since the end of hostilities the postwar policy has definitely fa- 
vored a strong two-ocean Navy. The planned expansion of the Navy called 
for a personnel quota of 62,000 officers and 500,000 men by June 30, 1950, 
and an additional 100,000 for the Marine Corps. 

Linked with the Navy is an air unit and the United States Marine 
Corps. Originally established in 1798, the Marine Corps has become one 
of the most noted fighting units in the armed services and tales of its ac- 
complishments in “far away places” are 

20 Army Information Digest (1949), 4:22. 
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ditionally, the conception of the Marine Corps has been a compact, highly 
trained organization that can be dispatched to any trouble spot with re- 
markable speed. In a word, the Marine Corps is “triphibious” operating on 
land, sea, and in the air. 

Though it operates under the Department of the Treasury in peace- 
time, mention should be made here of the Coast Guard which becomes as- 
sociated with the Navy during war. The Coast Guard’s peacetime duties 
consist of effecting rescues at sea, saving property, enforcing customs, 
counteracting smuggling, enforcing maritime codes, and various other 
functions. In wartime, the Coast Guard undertakes operations that tie in 
closely with the Navy’s over-all objectives. 

Another supplementary aid upon which the Navy relies heavily in time 
of war is the Merchant Marine. Unlike the Coast Guard the Merchant Ma- 
rine is not a part of the Navy even during wartime. The Merchant Marine 
operates under the United States Maritime Commission, but in time of war 
it becomes a vitally important auxiliary of the Navy and it works intimately 
with the regular naval forces. 

The governing hierarchy of the Navy consists of the secretary who 
heads the Department, and the top commanding officer under the secre- 
tary, the chief of naval operations, who heads the Office of Naval Opera- 
tions which is the top governing body of the Navy. Like the Army, the 
Navy also has an important auxiliary, the Naval Reserve, that maintains 
an active program of training courses and other instructional work to keep 
a reserve force of officers and men in readiness for any emergency. 


The Department of the Air Force 


One of the major changes consummated by the National Security Act of 
1947, was the creation of an independent air force. Actually, of course, an 
independent air force had been in existence all during the war, but the 
statute put the seal of statutory recognition on reality. All during World 
War II there was heated argument for and against a separate air force. 
The proponents of a separate air force cited the successes of the British 
Royal Air Force as an independent military arm and pointed to the fre- 
quent failure of coordination between the air forces of our own Army and 
Navy. Opponents of the separate air force, on the other hand, could cite 
some bleak spots in the fighting annals of the R.A.F. where coordination 
between the independent air arm and the Royal Navy reached a low ebb, 
and they could advance other formidable arguments against the formation 
of a separate air force. With the striking power of the air forces conclu- 
sively demonstated in World War II, however, and the likelihood that air 
power in a war of the future would be the decisive factor, the proponents 
of a separate air force won the upper hand and Congress set up the De- 
partment of the Air Force under the National Military Establishment. 

In its first year the Air Force managed to build a fifty-five group pro- 
gram and expected to reach a seventy-group objective with 502,000 men 
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by September, 1949. The responsibility of the Air Force is to assist the 
Army and Navy in accordance with the program and strategy determined 
by the joint chiefs of staff and the high policy-making agencies of the Na- 
tional Security Organization. Like the other services, the Department of 
the Air Force is headed by a civilian secretary. The chief of staff is the 
ranking officer of the Air Force, and the General Staff—corresponding to 
Army practice—is the high governing and planning body of the service. 


Training Facilities for the Armed Forces 


Officers for the regular army and naval forces come chiefly from the two 
service academies: the United States Military Academy at West Point, New 
York, and the United States Naval Academy at Annapolis, Maryland. Ad- 
mittance to both is largely through congressional appointment, although 
the president and the vice-president also have a limited number of appoint- 
ments. The appointments of the president and vice-president, however, are 
usually reserved for the sons of Army or Navy officers who because of lack 
of residence are unable to secure congressional appointments. There are 
also a limited number of appointments open to enlisted men who meet the 
qualifications. Each representative and senator has several appointments 
to West Point and Annapolis—usually around four—which he may elect 
to fill by competitive examination or by nominating specific candidates. 
All candidates, of course, must meet the mental and physical require- 
ments before being admitted to either academy, hence it is customary 
for congressmen to name first, second, and third alternates for each prin- 
cipal candidate they nominate. 

In addition to the Military and Naval academies, brief mention should 
also be made of two other officers’ training institutions. The Coast Guard 
maintains an academy at New London, Connecticut, and the Merchant 
Marine has an academy at Kings Point, New York. As yet only in the plan- 
ning stage, is still another officers’ training school—a proposed West Point 
of the Air—which will train officers for the newly created independent 
Air Force. 

On what might be called the post-graduate level, the armed services 
also maintain several schools for officers. Of those mentioned by the Army, 
the three most important are: the National War College at Washington, 
D.C., the Army Industrial College, and the Command and General Staff 
School at Fort Leavenworth, Kansas. Since World War II, the Command 
and General Staff School has replaced two famed military schools which 
attracted students from armies all over the world, the French “Ecole 
Supérieure de Guerre” and the German “Kriegasakademie,” and it is now 
larger than Great Britain’s Camberley. Besides the five hundred United 
States officers (répresenting all three services) enrolled there in 1949, there 
were over fifty officers representing twenty-six different countries studying 
some orthodox subjects such as logistics, personnel, and intelligence, and 
other subjects that seemed a little more unconventional such as “philosophi- 
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cal and scientific concepts of war.” Also included in the Army’s training 
program are several schools for officers and enlisted men that specialize 
in problems of individual branches of the service. 

Both of the other services—the Navy and the Air Force—maintain war 
colleges for the special training of officers and also operate a considerable 
number of technical schools and training stations for enlisted men. The 
armed forces also use some of our universities for the special training of 
officers. 


DEFENSE AND MILITARY ALLIANCES 


Although the United States has made it clear at various times that it would 
repel armed aggression in this hemisphere with force if necessary the idea 
of a peacetime military alliance that automatically obligated it to use force 
against an aggressor in other parts of the world has not been popular in the 
past. Since the advent of World War II, however, the thesis that a stand-off 
policy is desirable on matters of military defense has been overruled by 
the sequence of events. 

The rapidity of military successes and the far-flung operations of the 
Nazi war machine made it clear that military aggression was a matter of 
common concern for all nations and that each nation had a stake in holding 
the attacker at bay. One of the major purposes of the United Nations was 
to provide a means of collective security that would discourage aggression 
or, failing this, would bring the aggressor swiftly to terms through the col- 
lective military might of member nations. Unfortunately progress in setting 
up the necessary machinery for the United Nations to undertake military 
operations against an aggressor was stymied by the sharpening conflict be- 
tween the Soviet Union and the Western powers. As this conflict became 
more intense, one of its by-products was a proposal for a defensive pact to 
be negotiated among several Western European nations and the United 
States. 


The North Atlantic Security Pact 


In struggling with the colossal problems left by World War II, several of 
the nations of Western Europe initially found themselves working for 
closer economic cooperation; then as the influence of the Soviet Union 
spread westward through Hungary and Czechoslovakia the Western 
European countries became more defense conscious. Under the Brussels 
Treaty (signed March 17, 1948) a fifty-year military alliance was estab- 
lished which was composed of five European nations—Great Britain, 
France, Belgium, the Netherlands, and Luxembourg. In September, 1948, 
the defense ministers of these countries agreed to set up a common Per- 
manent Defense Organization for Western Europe and gave assurance 
that the next Western Union Congress would consider a plan for the United 
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States to help equip a Western European military force of half a million 
men. 

The proposal of the United States government for defensive aid was 
in the form of a treaty called the North Atlantic security pact to be con- 
cluded among the five signatories of the Brussels treaty, Canada, and the 
United States. Initially there was some confusion both here and abroad 
over the measure in the proposed treaty which requires signatories to assist 
each other in case of armed attack. Both the Chairman of the Senate For- 
eign Relations Committee and the ranking minority member emphatically 
rejected the idea that the pact involved a “moral commitment” for the 
United States to go to war should any of the European signatories be at- 
tacked. The right to declare war, it was insisted, was vested in Congress 
and there should be no blanket commitment that morally obligated the 
United States to go to war. Congress, it was argued, must judge whether 
or not to take action against an attacker in each case. 

After this stern rebuke, the State Department revised the language of 
the North Atlantic security pact to the effect that the signatories would as- 
sist each other if necessary with armed force. Clearly this revision seemed 
to draw the fangs out of the defense pact, but despite the compromise there 
were heartening signs that it was not simply an empty gesture. Several 
senators in making their stand known made it clear that the United States 
was not returning to the old days of neutrality, and that this country would 
not stand by idly while Western European nations were being attacked. 
At the same time they held that when such an attack occurred the United 
States must decide what to do in accordance with its own Constitution. 

Although disappointed that the United States did not commit itself 
irrevocably to go to war in case of attack, the countries of Western Europe 
were quick to approve the revised draft. Moreover, besides the countries 
of Western Europe, several other countries including the Scandinavian 
nations and Italy were also invited to participate and subsequently ratified 
the North Atlantic pact, despite strong pressure by the Soviet Union to 
keep them out. The treaty—which to the United States meant the abandon- . 
ment of a 160-year-old tradition against alliances with European powers 
was still being debated in June, 1949, but Senate ratification was antici- 
pated and the state department plans were afoot to have the treaty signed 
in Washington. 


THE DEFENSE DILEMMA 


About one-third of our already astronomical peacetime budget goes to the 
support of the armed services—in other words, about fifteen out of forty- 
five billion dollars went for military expenditures for the fiscal year 1949. 
No one, not even the experts, can accuratley foretell whether this amount 
is sufficient or whether it is entirely inadequate to assure the security of this 
country. As a matter of fact the military experts must certainly think the 
figure too small, for the preliminary budget estimates submitted by the 
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three departments of the National Military Establishment for 1949 called 
for a total of thirty billion dollars. Representatives of the military services 
quite naturally desire large and well-equipped forces; indeed we could 
hardly expect otherwise. Yet it would be the height of stupidity to spend 
so much money for munitions and armies that the civilian economy would 
be dangerously weakened. Since absolute security in a military sense is 
probably unattainable, it would be extremely unwise to overtax our econ- 
omy in pursuit of the impossible. Under present conditions large military 
expenditures appear to be urgent, but prudent judgment demands that 
they be kept proportionate to what the national economy can stand and 
that appropriations be spent wisely and effectively. 

Interlocked with the problem of determining how large military ex- 
penditures should be is the perennial question of what to do about keeping 
large fighting reserves in readiness for instant action in the event of war. 
Do we need compulsory military training modelled after the Swiss plan? 
Or should we rely upon a small well-trained professional army and an or- 
ganized reserve? 

The answers to these questions have never emerged in such convincing 
fashion as to put an end to the dispute once and for all. In 1947 the Presi- 
dent’s Advisory Commission on Universal Training unanimously endorsed 
a plan to provide for a year’s military training for every boy of eighteen 
who was not physically or mentally disqualified. ?! Though this recommen- 
dation was urged upon Congress by the Chief Executive, it made little 
headway, and was finally by-passed in favor of a limited draft law in 1948. 

Working against adoption of universal military training is the power- 
ful tradition against large armies and distrust of compulsory. peacetime 
training. The fear that universal military training would tend to “militarize” 
the outlook of our youth has also been advanced as an argument against 
such a plan. On the other side, it is said that the choice before us is not 
whether we like universal military training, but whether we are willing to 
make the necessary sacrifice to protect our security. Universal training—so 
runs this argument—is the only answer, and it need not corrode the demo- 
cratic ideals of American youth if properly executed; on the contrary, it is 
maintained that it would stimulate more vigorous citizenship. 

Whatever the merits of the arguments for universal training, it has 
consistently proved to be a political issue that many congressmen are anxi- 
ous to avoid. And with voluntary enlistments increasing late in 1948, so 
that even the limited induction of draftees could be temporarily relaxed, 
the universal-training issue seemed dead for the time being. Left unan- 
swered, of course, is the baffling question, has the tremendous advance in 
scientific warfare rendered obsolete the big Army and Navy? To this the 
military experts have a ready rejoinder. The same arguments, they point 
out, were made after World War I, but it took a tremendous military 
force—including huge ground forces—to turn the tide in World War II. 


21 See A Program for National Security: Report of the President's Advisory Commis- 
sion on Universal Training (Washington, 1947). 
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Moreover, say the military experts, falling back upon a more traditional 
argument, military training aids in building up a nation’s manpower phys- 
ically and in supplying discipline—a discipline that is so essential to the 
teamwork of successful fighting forces. Perhaps the training quickly be- 
comes outdated, they add, but discipline is something that remains and is 
a basic factor in the quick mobilization of a nation’s manpower when dis- 
aster strikes without warning. 

Until more definitive answers can be given to the many questions re- 
lating to national security, and as long as world political conditions remain 
tense, the nation must grope along uncertainly even though the price for 
preparedness appears altogether unreasonable when compared with the 
other costs of government. Military advisers, as the noted strategist Von 
Clausewitz once commented, will always overestimate their needs in equip- 
ment and men. It is their business to see that their country is not vanquished 
by the superior military might of a conquering nation, and with this re- 
sponsibility they are not likely to gamble on the short side in matters of 
men or equipment. 

Thus the military expenditures that loom so large in the nation’s 
budget are likely to be with us for some time along with the carping that 
goes on about them. There is no assurance that preparedness will avert. 
war, yet there is a chance that it might—a possibility that cannot be ig- 
nored, particularly when the choice before us hardly favors unilateral dis- 
armament at the moment. 

Towering above all other considerations in charting national defense 
policies is one cardinal principle: the supreme control must remain in 
civilian hands—a principle vigorously reasserted by the Hoover Commis- 
sion in its recommendation urging that the authority of the secretary of 
defense be extended. In the work that lies ahead there can be no doubt 
about the two most important objectives for national-defense policy. One 
is getting the three services to work together smoothly within the National 
Military Establishment; the other is securing finely coordinated teamwork 
in synchronizing national-defense policy with foreign policy. Our foreign 
commitments in Europe and in the Far East have had tremendous conse- 
quences for the organization of our national defense. The decision to begin 
the Berlin airlift in June, 1948, called for a careful blending of judgment of 
the authorities who are responsible for national defense and those whose 
primary concern is formulating foreign policy. In the same situation, when 

the question of forcing a land corridor to Berlin was raised, one could 
hardly conceive of the State Department making a decision without con- 
sulting the military authorities, and certainly it would be unthinkable for 
the military to push ahead without the consent of the persons charting 
foreign policy. a 

The problem of national-defense and foreign-policy coordination at 
the top administrative level is one of the first magnitude. As always, defense 
is an important stage prop for execution of the nation’s foreign policy. The 
vitality of defense organization gives authority to the nation’s commit- 
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ments; it imparts faith to the nations who are depending upon the com- 
mitments and it serves warning to others that the commitments will be 
upheld by force if necessary. The harmonization of national defense and 
foreign policies may be expressed through the “speak softly but carry a big, 
stick” idea or in any number of different forms. In 1907 the idea was under- 
scored by sending the fleet around the world; its counterpart in 1949 was 
the ninety-four-hour globe-circling flight of the B-50 bomber, “Lucky 
Lady II.” 

It is hardly a comforting thought to realize that the day is not yet at 
hand when huge armaments and military forces can be dispensed with in 
favor of more constructive projects. The presence of large military installa- 
tions, secret weapons, big navies, armies, and air forces, breeds suspicion 
and distrust. There can be little doubt that the sensible long-range objec- 
tive is to build a world community where national defense and the main- 
tenance of peace is the collective responsibility of the entire community 
of nations. Speed the day; but meantime—while ideological differences 
impair progress toward this objective—it need not be assumed that the 
agencies of national defense may only be used negatively in the quest to 
build permanent peace. Under civilian control the instrumentalities of na- 
tional defense can serve constructively in the cause of peace and the avoid- 
ance of war—certainly an event not to be hazarded except as a measure 
of last resort. In terms only of the outlay of the various national treasuries 
of the world, the Bank of International Settlements placed the cost of 
World War I at $180,000,000,000 and that of World War II at $680,000,- 
000,000. These sums by themselves are staggering but it must also be kept 
in mind that they take no account of the “capitalized value of human life.” 
There is, in short, “no mathematics of human agony and misery,” and the 
total bill presented by war is one that presses upon a nation for generations 
to come in human misery, veterans care, and the halt of progress. More 
bluntly, as one writer puts it: “The interstellar spaces can be measured in 
parsecs and light years, but the cost of war still defies the intelligence.” 
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CHAPTER XXXIII 


TERRITORIES AND POSSESSIONS 
i 


as Great Britain or France, or even a smaller nation like the Nether- 

lands, those of the United States appear quite small, both in area and 
population. The total number of people living in American territories and 
possessions today approximates 3,000,000, now that the Philippine Islands 
have been given their independence, and the total area covers about 
597,000 square miles. With some justification, perhaps, these figures are 
often cited in substantiation of the claim that the United States has never 
had any strong imperialistic designs and has not been inclined toward 
policies leading to the establishment of a vast colonial empire. But it should 
not be forgotten that the main phase of American territorial expansion 
moved continental-wise from East to West under the impetus of a series of 
shrewd, if not sharp, land purchases, and a war with Mexico. As these ter- 
ritorial annexations rolled out like a giant stair-carpet from the original 
thirteen colonies all the way to the Pacific coast they presented important 
problems of territorial government and organization. Yet, the United 
States was blessed by obvious advantages. Its territory was composed of 
contiguous units, and the frontiers pushed forward so rapidly that despite 
difficulties arising from the mixture of people representing many nationali- 
ties, and the persistence of regionalism, the additional territories soon be- 
came an integral part of the amalgam representing continental United 
States. 


I N ConTRAST with the territorial possessions of other major powers such 


GENERAL PROBLEMS IN GOVERNING TERRITORIES 


Any introduction to the problems presented by the government of terri- 
tories and possessions must take into account certain general factors. Out 
of the world’s population of some two billion people, close to 300,000,000, 
or about one-eighth, live in areas that have not yet achieved full indepen- 
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dent status. Naturally endowed with rich mineral deposits or readily 
adaptable to highly profitable agricultural production, these areas often 
play important roles in the economy of the country that governs them. 
They may also have strategic importance for the parent country as sites for 
harbors, naval coaling stations, or air bases. Thus the rivalry among nations 
for control of these areas is quite understandable and partly explains why 
some countries have been reluctant to relinquish voluntarily their authority 
over territories. Desirable as the idea of autonomy—that is, self-govern- 
ment—may be, one may not ignore the fact that the conditions among 
colonial regions differ greatly and that premature severance of territorial 
ties may actually retard an area’s development. Because there are signifi- 
cant differences in the cultural and social development of peoples living in 
colonial regions and their rate of progress is not uniform, the amount of 
government control that needs to be imposed in these areas varies. An in- 
telligent governmental policy for the administration of territories, there- 
fore, must take stock of these factors and make allowances for individual 
differences among them. 

A primary problem in the government of territories is the division of 
powers between the home government and the area to be governed. In the 
case of a more retarded area obviously the amount of local self-government 
that the territory is permitted to exercise is quite limited. The island of 
Guam, for example, has been administered by our Navy without any pro- 
vision for local self-government ever since it was acquired some fifty years 
ago. Only recently the inhabitants of Guam have been petitioning the 
United States Congress for an Organic Act which would provide for some 
measure of local self-government under civilian administration. 

As the territories acquire more local autonomy to handle their own 
affairs, the problem of deciding the scope of their jurisdiction becomes 
more complex. Thus decisions must be made regarding subjects that terri- 
tories may regulate by their own laws and these laws in turn must be 
watched to see that they do not come into conflict with the statutory regu- 
lations imposed by the home country. Closely linked with the problem of 
legislative jurisdiction is that of deciding what powers are to be exercised 
by the home authorities through their directly appointed agents and what 
authority is to be delegated to the territory's own units of government. 
Here the issue is not simply a matter of using local personnel to carry out 
the policies of the home country; it calls for a careful determining of the 
authority that is to be entrusted to the territorial government and it also 
suggests the need for having the agents of the territorial government and 
those of the home government work together in a harmonious relationship. 


Constitutional Authority to Acquire Territory 


The immediate constitutional question that bothered some of our early 
statesmen who faced important decisions on acquiring territory, was 
whether the Constitution sanctioned such acquisition. Under Article IV, 
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Section 3, the Constitution provides for the admission of new states, and it 
also gives Congress the right to establish rules and regulations for the gov- 
ernance of territory or other property belonging to the United States. At 
the time of the Louisiana Purchase, however, it was thought that this sec- 
tion of the Constitution referred only to territory belonging to the United 
States when the Constitution was adopted. For this reason, and because 
“of the fear that France might withdraw from the bargain,” Thomas Jeffer- 
son urged that little be said publicly about the constitutional question 
pending settlement of the purchase negotiations.! The Senate did, of 
course, ratify the treaty concluded with France for the purchase of the 
Louisiana Territory, and the House subsequently appropriated the ridicu- 
lously low sum of $15,000,000 to pay for it, but it was not until 1819 that the 
Supreme Court took up the question of the power of this government to 
acquire and govern territory. In passing upon the issue, Chief Justice Mar- 
shall declared that as the Constitution gave the government of the Union 
absolute powers of making war, “consequently that Government possesses 
the power of acquiring territory either by conquest or by treaty.” ? Once 
having acquired territory, therefore, the authority to govern came from the 
clause of the Constitution empowering Congress “to make all needful rules 
and regulations respecting territory, or other property belonging to the 
United States.” While this precedent firmly anchored the right of the 
United States to acquire contiguous territory, it was nearly a century before 
the Supreme Court tackled the more spectacular issues arising over the 
right of this nation to acquire and govern territories lying outside the con- 
tinental limits of the United States. 

One further item relating to the means of acquiring territory should 
be mentioned in passing. Although John Marshall isolated the treaty- and 
war-making powers as the chief sources of authority for the acquisition of 
territory, international law also recognizes two other methods—discovery 
and occupation. It was on this basis that jurisdiction was assumed over the 
Guano Island in 1856. The appropriation of Guano incidentally marked 
the United States’ first acquisition of non-contiguous territory, and was 
done because of the need for the Island’s fertilizer deposits. 


Territorial Government in the United States 


The leading acquisitions in the territorial expansion of the United States 
are too well-known to chronicle here. By 1853 the Gadsen Purchase in the 
Southwest had about completed the contours of this nation’s boundaries 
as we know them today. With each new acquisition, Congress set up a ter- 
ritorial government and awaited the territory's political maturity to qualify 
it for admission to statehood. Under the Northwest Ordinance of 1787 Con- 
gress had carved out a plan which provided for a very rudimentary gov- 
ernment to be followed by a full-blown territorial government with an 


1 Carl Brent Swisher: American Constitutional Development (Boston, 1943), p. 122. 
2 The American Insurance Co. v. 356 Bales of Cotton, 1 Peters 511 (1828). 
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elective legislature as soon as there were “five thousand free male inhab- 
itants of full age in the district.” Before this plan could be effected, however, 
the new Federal Constitution had been adopted and a more comprehensive 
plan was needed for territorial government. But even when the treaty for 
the Louisiana Purchase was ratified in 1803, Congress had no well-con- 
ceived plan for governing the newly acquired territory. As an emergency 
expedient, Congress passed an act giving the president broad authority to 
establish a temporary government, and before adjourning, worked out an 
extensive measure providing for the establishment of a territorial gov- 
ernment. 

Obviously the mere addition of contiguous territory raised many 
problems beyond the basic question of the right of acquisition, problems 
for which those who concerned themselves with public policy were not 
completely prepared. For example, when a new territory was acquired, 
what policy should be followed with respect to import duties? Should 
goods reaching the United States from the territories be duty free or should 
they be taxed the same as articles imported from foreign countries? Some 
persons also objected to the extension of certain constitutional guarantees 
to the inhabitants of the territories. Thus it was contended by a few that 
Article III of the Louisiana Purchase Treaty which incorporated the in- 
habitants of the territory into the United States, and gave them all the 
rights, advantages, and immunities of citizens of the United States, should 
not be applied. In resolving all such matters, the fact must not be over- 
looked that Congress acted knowing that some decision must be taken, 
and with very little reason to believe that its action would be challenged 
by any other government tribunal. Fifty years passed after the Marbury v. 
Madison decision without any Act of Congress being held unconstitutional 
by the Supreme Court, hence it is quite understandable that in the matter 
of territory regulation, as in other questions of legislative policy, Congress 
grew accustomed to having its determinations stand. 


Constitutional Issues in the Non-contiguous Territories 


The real test of the power of the United States to govern her non-contigu- 
ous territories was precipitated by the acquisition of certain insular pos- 
sessions following the Spanish American War. Alaska, to be sure, was the 
first non-contiguous territory of any consequence that the United States 
acquired (by purchase from Russia in 1867), but it presented few prob- 
lems because of its sparse population. As a result of our treaty with Spain 
in 1898, however, the islands of Puerto Rico and the Philippines were ac- 
quired, and in the same year the Hawaiian Islands were annexed. Thus, 
the United States possessed an alien colonial empire for the first time. 
These new additions gave the United States jurisdiction over several mil- 
lion peoples of racial backgrounds different from that of Americans, most 
of whom were completely unfamiliar with Anglo-Saxon laws and political 
institutions. The main issue was whether a territory that is annexed to 
the United States becomes automatically an integral part of the United 


Cuarter xxx: Territories and Possessions 669 


States. This issue, along with several related questions, was decided by 
the Supreme Court in May, 1901, in a famous series of judicial decisions 
known as the Insular Cases. 

There were two factors underlying the Insular Cases; one was eco- 
nomic, while the other turned on the more fundamental problem of the 
applicability of constitutional safeguards of life, liberty, and property to 
the people of the outlying territories. The economic factor was linked 
with the general argument over imperialism, and, more specifically, cen- 
tered on the authority of the United States to impose tariff and customs 
duties on goods shipped into this country from the territories. It was to 
the advantage of certain American business and commercial interests to 
secure the annexation of the territories on a duty-free basis. On the other 
hand, the opponents of this group—chiefly business competitors—wanted 
customs duties continued even though ownership of the territories was 
now vested in the United States. Each side sought to present its case by 
amassing precedents and various arguments to prove the validity of its 
contention, one urging that the Constitution requires that duties be uni- 
form and prohibits taxes on exports from any state; the other insisting that 
the mere acquisition of a territory does not automatically bestow upon it 
all the blessings of the Constitution. In more popular phrasing, the issue 
narrowed down to the question: Does the Constitution follow the flag? 

A major difficulty in handling this question, as one might expect, is de- 
termining how much of the Constitution follows the flag. The initial con- 
troversy arose over the collection of tariff duties on goods imported into 
the United States from Puerto Rico, following the annexation of this island 
to the United States. On this issue the Supreme Court held that when 
Puerto Rico was annexed to the United States it ceased to be a foreign 
territory, and that while it was not made an integral part of the United 
States by simply being annexed, duties could not be collected on Puerto 
Rican imports without further congressional action. * 


Incorporated and Unincorporated Territories 


Soon after Congress followed the above-mentioned decision with legisla- 
tion that retained some duties upon imports from Puerto Rico and the Phil- 
ippines, another case was presented to the Supreme Court challenging 
the tariff laws on the ground that they violated the constitutional requisite 
that “all duties, imports, and excises, shall be uniform throughout the 
United States.” To the contention that Puerto Rico became an integral 
part of the United States under the terms of this constitutional provision 
the Supreme Court gave a negative reply. Apparently taking a cue from 
the article in the Louisiana Purchase treaty that declared the “inhabitants 
of the ceded territory shall be incorporated in the Union of the United 
States...” the Court held that territories might be classified into two 
categories, incorporated and unincorporated. The test of whether a terri- 
tory is incorporated or unincorporated depends upon the action or implied 
8 De Lima v. Bidwell, 182 U.S. 1 (1901). 
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intent of Congress, said the Court. Because Congress had not expressly 
or impliedly indicated an intent that Puerto Rico become an incorporated 
territory, it was not automatically entitled to equal consideration under 
our tariff laws, nor would it become so entitled unless Congress acted. 
Therefore even though a new territory might be annexed, it was not nec- 
essarily privileged to enjoy equal treatment under the Constitution and 
laws of the United States. 

More concretely, the decisions in the Insular Cases make it clear that 
an incorporated territory becomes an integral part of the United States 
and that it enjoys the full protection of all provisions in the Federal Con- 
stitution as well as equality of treatment under the laws and treaties of 
the United States. The United States now has two incorporated territories 
—Alaska and Hawaii—but the test of what action does incorporate a ter- 
ritory is still somewhat ambiguous. * Citizenship has been extended to 
inhabitants of both Hawaii and Alaska; however, the conferment of citi- 
zenship is an independent act and does not depend upon whether a terri- 
tory is incorporated or unincorporated. In 1918, for example, Congress 
conferred American citizenship upon the inhabitants of Puerto Rico, yet 
the Supreme Court found that this measure did not incorporate Puerto 
Rico as a territory because other provisions in the same Act suggested a 
different conclusion. 

Besides the economic advantages that accrue to the incorporated ter- 
ritories because they are exempted from paying duties on goods exported 
to the United States, the inhabitants of these areas possess other important 
privileges which are denied to the nationals of the unincorporated terri- 
tories. People living in Hawaii, Alaska, or Puerto Rico may travel freely 
between these territories and continental United States, and they may 
emigrate to this country permanently without being subject to our immi- 
gration laws. * 

In the non-economic sphere, the distinction between the incorporated 
and unincorporated territories raised some interesting questions in con- 
nection with the Bill of Rights of the Federal Constitution. Do the consti- 

anteeing a jury trial or a grand-jury indictment 
n both the incorporated an unincorporated terri- 
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4 The Hawaiian Islands were incorpo 
for the territory that was enacted in 
decision of 1905, was held to have been incorporat 
treaty of acquisition and subsequent acts of Congress. 


Constitutional Development, p. 480. 

5 The emigration of Puerto Ricans to the United States produced an acute social 
problem in the City of New York during the summer of 1947. See New York Times, 
July 31, 1947. At that time it was estimated that about 3,000 Puerto Ricans were 
coming to New York City each month and while most of them were employable the lack 
tical health situation. By the spring of 1948 the Puerto 
Rican government itself took steps to reduce the number of migrant workers coming 
to the States. A program was started to prevent exploitation of workers by questionable 
travel agencies and to assure employment and training before a person left the Island. 


New York Times, March 26, 1948. 
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first ten amendments of the Constitution applicable in the unincorporated . 
territories? This question the Supreme Court proceeded to answer by dis- 
tinguishing between the constitutional guarantees of civil liberty that it 
regarded as fundamental and those that were procedural. The funda- 
mental guarantees were held to follow the flag, while the procedural ones 
were declared not to be binding upon Congress in governing the unin- 
corporated territories. Thus a jury trial—with which most of the inhabitants 
living in Puerto Rico or the Philippines under Spanish dominion were com- 
pletely unfamiliar—was held to be a procedural, rather than a fundamental, 
guarantee. If Congress desires to substitute a method of judicial trial other 
than the jury trial in an unincorporated territory, it may do so without 
violating the Constitution because this is a procedural guarantee, not a 
fundamental one. 

The Supreme Court has not yet been compelled to state which of the 
several constitutional provisions protecting civil liberties are fundamental. 
It is generally assumed, however, that the items guaranteeing religious 
freedom, due process of law, freedom from cruel and unusual punish- 
ments, freedom of speech or press, and quite likely, just compensation for 
property taken by eminent domain, would fall into the fundamental cate- 
gory. In the procedural group, Congress may exercise its discretion in de- 
ciding which of the constitutional requirements shall be extended. Should 
the United States acquire a new territory, Congress might quite conceiv- 
ably decide that an information indictment might be preferable to the 
grand-jury indictment in criminal cases. But in any territory, unincor- 
porated or incorporated, the fundamental guarantees of the Constitution 
apply in toto, and in our most important unincorporated territory today— 
Puerto Rico—the exceptions among the complete list of constitutional 
guarantees are of minor significance. 


THE ORGANIZED TERRITORIAL GOVERNMENTS® 


Since the Philippines embarked on the first lap of their independence on 
July 4, 1946, the United States has only four territories that have what 
might be called organized governments with some measure of legislative 
autonomy. They are Alaska, Hawaii, Puerto Rico, and the Virgin Islands. 
These four territories have similar governmental structures, although the 
Virgin Islands have a lesser degree of local autonomy. The constitution of 
each of the territories consists of the basic Acts of Congress that provide 
for their respective governments. All the territorial governments have a 
governor, appointed by the president with the Senate’s consent, and 
usually bicameral legislatures. 7 The governor in the incorporated terri- 
tories serves for a four-year term, but in the unincorpoated territories he 


® For a more extended account of the territorial governments see Edwin G. Arnold: 
“Self-Government in U.S. Territories.” Foreign Affairs (1947), 25:655-66. 

7The Virgin Islands are divided into two “municipalities,” each of which has a 
“municipal council.” 
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serves at the pleasure of the president. In the incorporated territories, the 
governor's veto power may be negated by a two-thirds vote in both branches 
of the territorial legislature, but this is not true of the unincorporated terri- 
tories where if a veto is overridden, the governor may submit the law in 
question to the president of the United States. If the president concurs 
with the governor’s veto, the measure fails of enactment. In practice, the 
governor's position is frequently awkward. The governor is cast in a dual 
role, as the representative of the United States and as the executive respon- 
sible for enforcing the laws of this country and those enacted by the terri- 
tory. While his sympathies may lie with the territory on certain matters, 
he is sometimes constrained to act against his own judgment in the en- 
forcement of legislation, and he not infrequently finds himself caught be- 
tween the grinders of pressure politics in both the United States and the 
territory. 

Members of territorial legislatures are elected by popular vote, and 
the voting qualifications are quite liberal. But the authority of these legis- 
lative bodies is limited, particularly on indebtedness. In addition to the 
requirement that the laws of the territorial legislatures be in accord with 
the Constitution, the territories must keep strictly within the legislative 
boundaries defined by Congress. 

For their judicial systems, the territories have both territorial courts, 
somewhat comparable to our state courts, and Federal courts. Federal 
judges are appointed by the president with senatorial confirmation. Repre- 
sentation of the territories in Congress gives Alaska and Hawaii one dele- 
gate each, and Puerto Rico one resident commissioner. These three repre- 
sent the territories and insular possessions in our House of Representatives 
by taking part in discussions and debate, but are not allowed to vote—a 
circumstance that has inspired severe criticism among the populace of 
the territories. 

Among the smaller possessions of the United States are places such 
as the Panama Canal Zone, Guam, Samoa, and several other islands located 
mainly in the Pacific. Because of their strategic importance to our military 
security their administration has been left nominally in the hands of the 
president. The actual administration of these areas, however, devolves 
upon the Army and Navy Departments. In the Panama Canal Zone execu- 
tive authority is vested in a governor, who is appointed by the president 
with the Senate’s approval. Here, however, the practice has been to select 
an Army officer as governor, and this in turn has meant that the Depart- 
ment of the Army administers the area. Among the Pacific Islands, Guam 
and Samoa—sometimes referred to as “naval despotisms”—are governed by 
the Navy. And, as a result of World War II, many other remote insular 
possessions have come under the supervision of the Navy. As these scat- 
tered areas are small and unable to defend themselves against a powerful 
aggressor their eventual disposition can be only a matter of conjecture. 
Pending a more peaceful interlude on the international diplomatic front, 
the United States will probably continue to weld these areas as firmly as 
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possible into a series of concentric circles that mark our outer military de- 
fenses. But it might be noted in passing that while the opportunities for any 
substantial element of “home rule” or “self-government” have been negli- 
gible in these areas, there have been notable improvements in health and 
education. 


The Philippines 


The greatest contraction of American territorial possessions took place 
when the Philippine Commonwealth secured its independence July 4, 
1946, under the terms of congressional acts passed in 1933 and 1984. After 
prolonged debate and several false starts, Congress finally adopted a meas- 
ure which was acceptable to the Filipinos authorizing their independence 
approximately ten years after the establishment of the Commonwealth gov- 
ernment. The bitterness of this controversy is partly reflected in the fact 
that after Congress passed the first Independence Act over President Hoo- 
ver’s veto, it was rejected by the Filipinos. § In effect, this bill would have 
granted independence, but at a price that would most certainly have been 
disastrous for the Philippine economy. Agricultural interests in the United 
States jockeyed Congress into a position where the Philippines were to 
be given little advantage under our tariff laws and in this way they hoped 
to ring down the curtain on Philippine trade with this country. In reality, 
however, the first Independence Act turned out to be a measure that was 
disappointing even to its original advocates.. “The most that can be said 
about the independence act,” as one investigator reports, “is that it satisfied 
no one.” ® The disavowal of this measure by the Filipinos led to the adop- 
tion of another, the Tydings-McDuffie Act, which proved acceptable. Un- 
der its terms, elective machinery was organized to select a constitutional 
convention and, after a constitution was drafted and approved, officers 
were elected to head the new Philippine government. This government 
began to function late in 19385 simultaneously with a proclamation by 
President Roosevelt authorizing the independence of the Philippines. 

To graduate the economic hardships that the young Republic would 
most certainly face, the Philippine Independence Act, as it is now known, 
did not grant complete independence until July 4, 1946. Moreover, it stipu- 
lated favorable concessions on tariffs even following this date, concessions 
that will be most essential for the trade of the Philippines during her 
incubation period as a sovereign nation. The present arrangements call 
for giving Philippine commodities a trade advantage in the American 
market until 1974. For the first eight years the Republic may export 
products to the United States duty free on a quota basis; thereafter all 
commodities become subject to a graduated increase on tariff rates for 
twenty years at the end of which preferential treatment ceases. 

The Japanese occupation of the Philippines during three years of 


8 In a vigorous veto message, President Hoover said the bill completely failed to 
discharge our obligation to the American people, the Philippine people, and to the 
entire world. See Grayson Kirk: Philippine Independence (New York, 1936), p. 120. 

° Tbid., p. 123. 
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World War II did, of course, seriously impede the progress of this experi- 
ment in self-government, but final severance of the tie with the United 
States went off on schedule nonetheless. In the spring of 1946 the Philip- 
pine people elected Manuel Acuna Roxas to the presidency and he was 
sworn in on July 4, on the one hundred and seventy-first anniversary of the 
signing of our Declaration of Independence. Thus the Philippine Republic 
—with its estimated 18,000,000 people and 114,000 square miles—started 
off as the most important American possession to receive complete au- 
tonomy. But with the United States as its chief customer and as the model 
for many of its political institutions, the association of the two seems des- 
tined to continue a course of close collaboration. 


Puerto Rico 


Among the remaining territories now owned by the United States the 
one that presents the most difficult economic and social problems is Puerto 
Rico. This small island, located at the eastern end of the Greater Antilles 
in the Caribbean, is only one hundred miles long and approximately 
thirty-four to forty miles wide. Its population of two million has increased 
so rapidly that its birth rate is now three times that of the United States. 
But its mortality rate is nearly twice that of the United States, and the great 
bulk of its people are living far below standard subsistence levels. Recent 
estimates show that nearly 90 per cent of the rural, and 40 per cent of the 
urban population are infected with hookworm, and the death rate from 
tuberculosis is five times that of the United States. 

Coupled with these stark but revealing figures on the living conditions 
of this island is the ominous fact that Puerto Rico’s economy is unable to 
support this overcrowded population. Moreover, even a most optimistic 
view of the situation leaves some serious doubts about whether any 
amount of outside priming can raise the island’s domestic economy enough 
to keep its living standards on a decent level. The main crop of Puerto 
Rico is sugar, but the sugar supply of the world is already dangerously 
close to glutting the market. Other crops are produced, such as coffee, to- 
bacco, and bananas, but the island has no mineral resources to speak of 
and still suffers the usual ills of a one-crop economy. 

To top all of these complications, Puerto Rico has been beset with a 
growing nationalism. Like all colonial regions that begin to experience po- 
litical growing pains, Puerto Rico yearns for a new deal, and in accepted 
tradition tends to fix the responsibility for her economic ills upon the 
country that governs her. The United States is the primary object of many 
political harangues, and indeed with the utmost frankness many Puerto 
Rican politicians privately acknowledge the value of a scapegoat and 
confess that “the wheel that squeaks the loudest gets the most grease.” 
The current idol of Puerto Rican politics is Mufioz Marin, first popularly 
elected governor (1948), who has succeeded in both acquiring a tre- 
mendous following and effecting some land reforms. Mufioz Marin calls 
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for independence, but insists that it be a well-subsidized independence. 

Without question, many of the grievances of Puerto Ricans are well 
founded. The island has had its share of commercial exploitation, and 
the $171.29 average yearly wage for the family of a jibaro (agricultural 
worker) suggests an extremely unhealthy economic condition. Until just a 
few years ago a half-dozen sugar corporations owned 75 per cent of the 
land fit for sugar raising. This figure has been trimmed recently and a 
large part of the acreage fit for sugar production is now owned by the 
Puerto Rican Land Authority as a result of a determined move by Mufioz 
Marin and his Popular party to nationalize the large land holdings. The 
statistics for 1945 showed that four sugar companies owned 69,470 acres, 
or about 23 per cent of the land suitable for raising sugar, and of this total 
22,940 acres were to be transferred to the Puerto Rican Land Authority 
during 1946. 

On the administrative side, Puerto Ricans have protested their lack 
of an adequate voice in the United States Congress where the fundamental 
policies are decided. Its resident commissioner has no vote, and the con- 
ditions for selecting members of the House Committee on Insular Affairs 
militates against any continuity of policy toward Puerto Rico or other pos- 
sessions. The rotation system which determines the personnel of this 
Committee in Congress is quite unsatisfactory for developing long-range 
policy on the territories. Congressmen have either been acutely aware of 
the importance of American commercial interests or indifferent toward 
Puerto Rican matters and have found little political incentive to become 
active in territorial affairs. A congressman from Sleepy Eye, Minnseota, 
for example, might not be able to corral many votes for his efforts in 
behalf of Puerto Rican economic welfare. In the Senate, the counterpart 
of the House Committee is usually a more able body, partly because of 
longer terms in the Senate and the tendency of the American electorate 
to re-elect senators. But the lack of voting representatives in both houses 
and the tendency to favor American commercial interests still leaves Puerto 
Ricans far from satisfied with present arrangements. 

Some complaint has also been lodged against the inadequacy of the 
administrative agency that handles territorial affairs for the United States. 
Early in Franklin Roosevelt’s administration, the executive jurisdiction over 
the territories was transferred from the War Department to the Depart- 
ment of Interior. The agency under the latter department that now has 
supervision over Alaska, Hawaii, Puerto Rico, the Virgin Islands, and a 
few other scattered possessions is the Division of Territories and Island 
Possessions. Although definite progress has been made by the Division of 
Territories during recent years, it has operated under an extremely limited 
budget. But even conceding the handicaps this supervisory unit has suf- 
fered, several critics insist that an agency with more authority and prestige 
is needed for running the territories. The United States, it is urged, is the 
only large nation that does not have a ministerial post for colonies, and to 
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govern the territories effectively we need more than the Division of Terri- 
tories “carrying on routine functions in the bowels of the Interior De- 
partment.” 

Looked at in a full perspective, the problems of governing the terri- 
tories cannot all be compressed under the jurisdiction of one broad colonial 
department no matter how great its prestige might be. Like the social and 
economic problems of the United States, those of Puerto Rico become the 
concern of several governmental agencies. Thus technical and financial 
assistance has been extended in Puerto Rico by such Federal agencies as 
the Federal Public Housing Authority, the Farm Security Administration, 
and the Agricultural Adjustment Administration. The provisions of the Na- 
tional Labor Relations Act also apply in Puerto Rico, although wage scales 
are set by special boards. Over matters of labor conciliation, both the La- 
bor Department of the Federal government and the Insular Labor Rela- 
tions Board have jurisdiction. As the problems call for action by several 
different Federal departments, so the successful administration of terri- 
torial government depends upon the proper coordination of these efforts. A 
colonial department for the territories with more extensive authority might 
be of some value, but the more specialized tasks of government are prefer- 
ably left to the agencies whose experience and training equip them for 
technical functions. Again, in seeking the coordination of administrative 
agencies, a balance must be achieved between the home government and 
that of the territory. Within the United States the same basic problem 
exists in Federal-state relations where a joint activity is undertaken. In this 
relationship, the state authorities keep a watchful eye on Federal activities, 
ever fearful that States’ rights are being usurped. Similarly in the relation 
between the home government and that of the territory, the territorial au- 
thorities want whatever jurisdiction they possess to be kept more than a 
fiction. 

Although the shortcomings of our territorial policies have been serious, 
the positive accomplishments of the United States government in these 
areas are to be commended. True, millions of dollars have been poured into 
Puerto Rico without making appreciable improvement in housing and 
health conditions of the island. But the same is true for the State of Missis- 
sippi. Moreover the question that must always be asked in weighing the 
territorial policies of a government is what would be the status of the 
possession if it were either autonomous or under the jurisdiction of some 
other power. Despite all the flamboyant oratory championing independence 

for Puerto Rico, it seems probable that much of the talk for immediate in- 
dependence of this territory refers to a “literary” independence, and that 
what the nationalists really want is an autonomous Puerto Rico that will 
continue to receive the financial aid and favored trade position of the past. 

One gesture in the direction of independence for Puerto Rico was the 
passage of the Butler-Crawford Bill in July, 1947. This Act gives Puerto 
Rico the right to elect its own governor—the first time, incidentally, that 
Puerto Ricans have had the right to choose their own chief executive since 
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Ponce de Leon claimed the island for the Spanish crown 439 years ago. 
Prior to the passage of the Butler-Crawford Act, the Governor, Commis- 
sioner of Education, Attorney General, Auditor, and members of the Su- 
preme Court were all appointed by the president. 1° The new legislation 
gives the governor the power to appoint all members of his cabinet except 
the auditor and justices of the supreme court who will still be appointed by 
the president. 

Although Puerto Rico is currently the problem child among American 
possessions, its problems not only suggest the need for reappraising our 
territorial policies, but also underscore the disadvantages certain to be in- 
curred by an expansion of what is sometimes referred to as the American 
Empire. At the moment, the colonial empires of Great Britain and the 
Netherlands seem to be in full retreat and the French also are having seri- 
ous troubles in many of their colonial areas -Economically, the colonial re- 
gions are not a profitable venture for government and the taxpayer, though 
to relatively small interest groups they may, of course, bring large rewards 
from capital investments. Just what kind of assistance from the United 
States would be necessary to raise Puerto Rico to a level where she might 
be able to fend for herself in the world economy is still an enigma, but all 
agree that it would have to be large. There is much to be said for the hu- 
manitarian and philanthropic merits of continued colonial rule in extremely 
backward areas where the tutelage aims not at exploitation but at economic 
and social improvement, and eventually self-government for these regions. 
Again, in the larger territories as in the tiny insular possessions like Samoa, 
the future course of United States’ action seems destined to be conditioned 
by the changing international scene. In the meantime the development of 
carefully planned “trusteeships” under the auspices of the United Nations 
offers, perhaps, a hopeful successor to the old mandate system under the 
League of Nations. But if these areas are eventually going to be able to 
become an integral part of the economy of the international family of 
nations, it goes without saying that tariffs and trade barriers will have to be 
scaled down. 


Trusteeships 


As a signatory to the United Nations Charter, the United States has pledged 
itself to be responsible for the 3,000,000 people who live in what the Char- 
ter described as “non-self-governing territories.” Under Article 73, Chapter 
XI, of the Charter, administering powers are obligated “to promote to the 
utmost, within the system of international peace and security . . . the well- 
being of the inhabitants of these territories.” The same article of the Charter 
also requires administering powers “to develop self-government, to take 
due account of the political aspirations of the peoples, and to assist them 
in the progressive development of their free political institutions . . .” Act- 
ing in compliance with the trusteeship provisions of the Charter that directs 


10 The first appointive governor who was born and raised in Puerto Rico was Jesus 
T. Pinero, inaugurated on September 3, 1946. 
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nations with dependencies to submit regular reports on the economic, so- 
cial, and educational conditions in the territories for which they are respon- 
sible, the United States was the first nation to transmit such a report to the 
secretary general of the United Nations on August 19, 1946. 1! In this report 
covering Alaska, Hawaii, the Virgin Islands, Puerto Rico, American Samoa, 
the Panama Canal Zone, and the island possessions of the Pacific, both the 
accomplishments and shortcomings of our territorial administration were 
discussed. No immediate changes of policy are to be expected because of 
our participation in the trusteeship system, but the regular accountability 
of all member nations with dependencies should prove helpful in bettering 
the standard of territorial administration. 


THE INCORPORATED TERRITORIES 
Hawaii 


In the case of our two incorporated territories, Alaska and Hawaii, the in- 
terconnections with this country have long precluded the question of di- 
vorcement. The main debate of: the moment on Alaska and Hawaii is 
whether their relationship to the United States is sufficiently close to justify 
statehood. 12 After twenty-seven years of intermittent debate, the House of 
Representatives passed the Farrington Bill in 1947, providing for the ad- 
mission of Hawaii as the forty-ninth state, but the measure failed to pass 
the Senate. 13 With a population of 519,000 people, Hawaii, at the time this 
statehood bill was passed, was larger than any other territory when ad- 
mitted to the Union, except Oklahoma. The two principal arguments 
given against Hawaiian statehood were that it was an impractical move 
because the area was not contiguous with continental United States and 
that its polyglot population would make its people unassimilable. The first 
objection has gradually been overcome by the erosion of time and rapid 
improvement of transportation. Champions of the second argument, point- 
ing out that 32.5 per cent of the Hawaiian Islands inhabitants are Japanese, 
objected to the “mongrel” composition of the population. 14 Typical of this 
view was a statement by one congressman that our approval of the state- 
hood for the islands “would put 180,000 Japanese on a political par with 
those who created this country.” Expressing similar sentiments in a letter 
to the House Committee on Public Lands, the late Nicholas Murray Butler, 
formerly President of Columbia University, speculated nervously over the 


11 U.S. Department of State: The United States and Non-Self Governing Territories, 
Publication No. 2812 (Washington, 1947), p. 21. 

12 Since 1920, twenty-eight statehood bills for Hawaii have been introduced in 
Congress. : 

13 Introduced by Delegate Joseph R. Farrington of Honolulu. Statehood for Hawaii 
was defeated in the 80th Congress when the Senate by a vote of 50 to 20 refused to 
bring out of its Interior and Insular Affairs Committee a statehood bill on May 20, 1948. 

14 The latest breakdown of racial extraction groups showed 3 per cent of the popu- 
lation to be Hawaiian, 11 per cent part Hawaiian, 2 per cent Puerto Rican, 6 per cent 
Chinese, 1.5 per cent Korean, 11 per cent Filipino, and 32.5 per cent Japanese. 

15 See New York Herald Tribune, June 9, 1947. 
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prospect of a Japanese United States Senator from Hawaii. }® To its credit 
the House Committee rejected such arguments, pointing out that the 
Japanese of the Hawaiian Islands had loyal records during World War II, 
and that, of 159,000 persons of Japanese ancestry, all but 35,000 were 
American citizens. In addition, attention was called to the fact that thus 
far in Hawaiian local elections there has never been any indications of 
bloc voting by racial groups. Voters in the territorial elections of Hawaii 
divide rather completely along Democratic and Republican lines as they 
do quite generally in the United States. This tendency is confirmed by 
the Honolulu mayoralty election of 1946, in which the Democratic can- 
didate defeated his Republican opponent by sixteen votes out of a total 
of approximately 200,000 votes cast. 1° 

Objections to Hawaiian statehood were voiced by a few labor spokes- 
men who felt that the addition of two more United States senators from a 
state that might be classified as agricultural would mean two additional 
conservative, or anti-labor, votes in the Senate. They charged that a few 
large sugar and pineapple companies would be able to dominate Hawaiian 
politics. The contention hardly squares with the political behavior of the 
Islands in their territorial elections, and it might also be noted that labor 
is well organized, particularly in such groups as the C.I.0.’s Longshore- 
man’s and Warehouseman’s Union." Total membership in the C.1.0., for 
example, grew from 900 in 1948 to 32,000 in 1946. 

The chief economic objection to the admission of Hawaii as a state 
appeared to spring from a fear that statehood might have an adverse effect 
on Hawaiian business. Under territorial status the wholesale importers 
have been receiving a discount ranging from 5 to 15 per cent on all products 
coming from the United States. This, apparently, is a general export rate, 
and it is widely believed that the large importing firms, and most of the 
small business men, to whom part of this saving is passed on, will lose this 
advantage after Hawaii becomes a state. As retail prices are far higher in 
Hawaii than in the United States, however, a satisfactory adjustment 
should be possible during the transitional period, which would compen- 
sate, at least in part, for the former discount advantage. 

Favoring statehood for the Islands at this time is an expanding busi- 
ness and trade. Although popularly thought of as a vacation land or play- 
ground, the Hawaiian Islands imported from the United States products 
totalling about $115,000,000 in 1941 and exported commodities to the main- 
land valued at $101,000,000 in the same year. The Hawaiian Islands at the 
time the Farrington Bill passed the House were paying more taxes to the 
Federal government than fourteen of our present states and they were also 
further advanced in education and some public services than several states. 

The Statehood bill proposed in 1947 for Hawaiian admission to the 


16 The territorial House of Representatives is also divided very closely, fifteen Repub- 
licans, and fifteen Democrats, and people of several racial extractions are found in 
both house and senate. 

+7 See Blake Clark: Hawaii: The 49th State (New York, 1947), pp. 174-82. 
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Union followed the usual formula, providing first for a popular election to 
select delegates for drafting a constitution, and then another election to 
ratify the instrument. Once ratified, the constitution would go to the presi- 
dent for approval, and a third election would then be held to select Hawaii’s 
new state officials along with two United States senators and two repre- 
sentatives. 


Alaska 


Running concurrently with the agitation for Hawaii’s admission as a state 
is a similar campaign for Alaska. After eighty years of United States owner- 
ship, 60 per cent of the residents of this territory voted for statehood in a 
plebiscite on October 8, 1946, and this touched off a vigorous plea for the 
admission of the region as a state. While Alaska is not contiguous with the 
continental limits of the United States, geographically it can lay claim to 
closer connections than can the Hawaiian Islands. Alaska is a part of the 
North American continent and, unlike the Islands, has a homogenous pop- 
ulation made up largely of persons who have migrated from the United 
States. 

But Alaska also has social and economic difficulties. Her population is 
still only around 90,000—30,000 of whom are Indians—a fact which the 
proponents of Hawaiian statehood emphasized in seeking to prove the su- 
periority over Alaska’s of their claim to statehood. Moreover, for a time 
following World War I, the population of Alaska actually declined and did 
not pick up again until the 1930’s. Economically, Alaska, like other terri- 
tories, has suffered because of her lopsided economy. Her two main indus- 
tries are fishing and gold mining. The former being a highly seasonal 
industry has contributed annually to her economic discomfort. Over 12,000 
migrant fishermen and cannery workers, and thousands of other laborers 
who serve seasonal industries, take their earnings to Seattle each autumn, 
with the result that little of this purchasing power contributes toward the 
economic well-being of the territory. To top all of these disadvantages, the 
climatic features of the region have constantly been a drawback to large- 
scale settlement. 

Alaska has not been without its ardent enthusiasts, however, many of 
whom have recently joined in the crusade for statehood. Spearheaded by 
its Territorial Governor, Dr. Ernest Gruening, several attacks have been 
unleashed against “absentee ownership,” and the campaign for statehood 
now seems well under way. A salmon industry which produced fish worth 
$59,000,000 in 1946, an estimated eighty billion feet of virgin spruce and 
hemlock, along with untold riches in mineral wealth, all give some idea of 
the economic prize that is at stake in Alaska. As the lines are drawn for 
the fight to attain statehood, it seems fairly evident that some sturdy oppo- 
sition will come from business interests that have become acclimated to 

Federal regulation of the territory, but are dubious, or at least have some 
reservations, about the consequences of dual sovereignty in the region. On 
the other hand, a majority of the residents appear to have been persuaded 
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that the advantages to be gained from having two United States senators 
and one representative in the House with real voting power outweigh any 
disadvantages the change might entail. Some of the more modern under- 
takings, like the agricultural settlement in Mantuska Valley and, more re- 
cently, the spectacular Alcan Highway, which nevertheless is yet far from 
a satisfactory engineering project, have undoubtedly contributed some am- 
munition to the campaign for statehood. 

At the moment the strongest ally of Alaskan statehood seems to be 
the changing international scene. '® With Alaska separated from Siberia by 
only a scant seven miles across the Bering Straits, the area takes on a new 
significance for national defense. Not oblivious to the pressure of military 
authorities for strengthening this area, Congress may decide that one of the 
best methods of persuasively reminding other nations where our frontier 
begins in the North is the admission of Alaska to statehood. 3° 


SPECIAL AREAS 


In addition to its power to govern territories that lie outside its continental 
borders, the United States government also has exclusive authority over 
certain special areas within this country that are technically not part of 
the states in which they are geographically located. In this group are such 
institutions and installations as Federal prisons, veterans’ hospitals, na- 
tional parks, forests, post-offices, dockyards, power sites, military and naval 
academies, arsenals, and a great variety of others, scattered throughout 
the country. The jurisdiction of Congress in such places is complete, and 
where states are permitted to execute any governmental function, it is only 
with the express consent of Congress. States may have their court officers 
serve legal processes, and they may now tax private property situated 
within these areas. But the law that governs in such places is Federal, and 
all torts or criminal acts committed on the premises are tried in the Federal 
courts. 


Indian Reservations 


The two remaining special jurisdictions of the Federal government consist 
of approximately two hundred Indian reservations located in twenty-one 
different states, and the nation’s capital, the District of Columbia. In a book 
that deals primarily with problems of American government it seems ironic 
that the Indians, who once populated this country from the Atlantic to the 
Pacific and governed it with their chieftains and tribal councils, should 
receive such brief mention. Yet despite their cultural importance to the 


18See Governor Ernest Gruening’s statement at the New York Herald Tribune 
Forum, New York Herald Tribune, November 19, 1947. The day after the Senate 
defeated the Hawaiian statehood bill, President Truman sent a message to Congress 
asking that Alaska be speedily brought into the Union as a state. See New York Times, 
May 22, 1948. ; 

19 Military experts requested that $450,000,000 be granted for Alaskan defenses in 
the 1948 budget, to be used for building hangars, police airfields, and radio stations. 
See New York Herald Tribune, December 2, 1947. 
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nation, the Indian population has dwindled to a very small figure. From 
an estimated 1,100,000, in 1492 the number dropped to a low of 300,000, 
and in 1940 the figure was in the neighborhood of 360,000. 

The evolution of the present reservation and guardianship policy for 
American Indians is marked with brutality and failures. In the early stages 
Congress sought to trade directly with the Indians, and, by channeling 
trade, it hoped to avoid the abuses of private trading that led to cheating, 
the sale of intoxicants, and the general shortcomings well known to all stu- 
dents of American history. But the office established to control all Indian 
trade simply could not enforce such a directive, and the policy finally had to 
be abandoned. For a long time it was the practice of this government to 
make treaties with the Indians as a means of protecting their property 
rights. Treaties were made with tribes in the vain effort to protect both 
Indians and settlers, but here again the impossibility of enforcing agree- 
ments of this nature in frontier. communities with weak law enforcement 
facilities led to the abandonment of the policy. In 1871, Congress passed 
an act providing that treaties were no longer to be made with Indian tribes, 
and this marked the beginning of a policy that increasingly brought all In- 
dians, and their property, under Federal control. 

Constitutionally, the authority for giving the Federal government con- 
trol over the Indians is somewhat vague. The only specific mention of the 
subject provides that Congress shall have the power “to regulate com- 
merce ... with the Indian tribes.” Nonetheless, Congress has brought the 
Indians together on reservations and provided for the strict supervision of 
such areas. Gradually the idea has been advanced that Indians are “wards” 
of the nation, and acting under this assumption al] reservation property is 
held in trust for the Indians by the government. The legal relation of 
the United States to the Indian tribes is identified by some students of 
international law as one of “absolute suzerainty.”°° A state under su- 
zerainty possesses only such authority as the suzerain confers upon it. 
In practice this has meant that the United States has made certain con- 
cessions to the Indians relative to local self-government and various 
tribal institutions, but in general the control on all other matters has been 
stringent.?? 

Indians may not dispose of tribal property except where the govern- 
ment makes individual grants to families who appear to have the compe- 
tence to manage their own farms or to support themselves. The Office of 
Indian Affairs, located in the Department of Interior, functions as “trustee 
for the Indians and has a large field force, which includes many Indian 

Department of Interior) to carry on its 
he leasing of forests, mineral lands, and 
it that the income from these properties 
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is turned over to the members of the tribes that are entitled to receive it. 
In addition, the Office of Indian Affairs also has charge of health, schools 
for Indian children, and vocational training programs. 

Looking at the status of the American Indian in a perspective beyond 
the range of the immediate goal of education, agricultural training, and the 
eradication of disease, it is difficult to assay the proper course of govern- 
mental action. For years the policy aimed to prepare the Indian for life 
within the general social, economic, and political fabric of the United 
States. To further this end some reservations were divided into separate 
holdings, and the more advanced Indians were permitted to sell their in- 
dividual holdings. Perhaps the Indian was not yet ready for such a respon- 
sibility, but in any case the plan failed. Many Indians spent the money 
received for their land or mineral rights as fast as a veteran spends his 
bonus, and they were soon without any means of support. “To 2,000 Osages, 
Plains Indians with no experience in money economy,” writes John Collier, 
a renowned authority on Indian Affairs, “. . . in the sixteen years following 
1915 there was paid out in cash, by the government, $265,000,000 in royal- 
ties from Osage oil. Ninety per cent of this total went ‘down the wind’ of 
ruined Osages and corrupted and corrupting whites.”*? Another step aim- 
ing at the individualization of the Indian was an Act of 1924, making all 
Indians born within the territorial limits of the United States American 
citizens. But after several decades of trying to hasten the adjustment of the 
red man to modern society the Federal government changed its tactics in 
1933. Instead of working to absorb the Indian into the mosaic of American 
community life, the new policy strives to foster Indian culture and to move 
Indian civilization to a higher plane. Thus Indian education and vocational 
training are still being encouraged, but at the same time the Indians are 
encouraged to continue their handicraft with its beautiful ceramics, jewelry, 
and other products, and to keep alive their cultural heritage. 

In the dozen years that the “Indian New Deal” program has been 
in operation substantial strides have been made in improving the lot of the 
American Indian. The cattle program particularly has proved a success, 
but notable improvements have also been made in the fields of conservation, 
education, and in arts and crafts. Moreover, the death rate has decreased 
55 per cent. Notwithstanding this progress, however, some shocking con- 
ditions still reveal themselves from time to time. In the late autumn of 1947 
the vigilance of the Association of American Indian Affairs brought atten- 
tion to the fact that 61,000 Navahos—about one-sixth of the nation’s total 
Indian population—were on the brink of starvation. Not only were these 
Indians facing imminent starvation, but they were also threatened by dis- 
ease and lack of adequate shelter for protection against the rigors of an 
approaching winter. After these conditions had been well publicized Con- 
gress voted $500,000 for immediate relief of the Navahos, and President 
Truman subsequently called to the attention of Congress an $80,000,000 
ten-year program devised by the Department of Interior for rehabilitation 

2 John Collier: The Indians of the Americas (New York, 1947), p. 244. 
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of the Navahos. The adoption of such a plan would not, of course, discharge 
the nation’s responsibility to this Indian tribe. Outlays for the support of 
Indians must be continued as long as they are wards of the state. In placing 
the blame for the plight of the Indians much has been made of the hack- 
neyed charge “bureaucratic ineptness,” but an open-minded appraisal of 
the situation will recognize that a larger portion of the responsibility must 
fall elsewhere. The work of the Bureau of Indian Affairs has been hampered 
because of the difficulty of recruiting trained personnel who are willing to 
work among the isolated regions inhabitated by the Navahos and other 
Indian tribes and it has had its share of administrative bungling. But more 
often than not it has been the paucity of funds that has caused Indian 
policies to deteriorate, and past experience strongly suggests that skimpy 
appropriations may prove far more wasteful in the long run. 


The District of Columbia 


The special district within the United States, in which the nerve center of 
the government itself is encased, is the District of Columbia, an area of 
approximately sixty-four square miles, lying on the Maryland side of the 
Potomac. This region was originally ceded by the State of Maryland in 
1790 as a site for the nation’s capital and is now populated by about 
1,500,000 inhabitants. The Constitution gives Congress exclusive author- 
ity over this area, and with but few interruptions when mild experiments 
with local self-government were undertaken, Congress has run the District. 

There is no municipal council; the main ordinances and laws of the 
District are passed by Congress, which has special committees in each 
house to consider the business of the District in detail. As in the case of the 
congressional committees on Territorial and Insular Possessions, the com- 
mittees on the District of Columbia can hardly be thought of as serving the 
best interest of local government. In 1944 the man who succeeded to the 
chairmanship of the Senate Committee on the District of Columbia was 
none other than Theodore G. (The Man) Bilbo. Within a very short time 
after Mr. Bilbo began his tour of service in this position—which sometimes 
gives the incumbent the unofficial title of “Mayor” of Washington—the 
Washington Post labelled it “An Adventure in Bigotry,” and a large part 
of the local citizenry was incensed. Yet, as far as taking concrete action for 
Mr. Bilbo’s removal was concerned, little could be done, even against a 
misfit like Mr. Bilbo. ; 

The District is run by three commissioners, two of whom, appointed 
by the president and Senate, must be actual residents of the District, and 
a third, selected by the president from the Army Corps of Engineers. The 
as fairly extensive powers to make appointments, ordinances, 
and regulations, and to administer the routine services that one expects in 
a modern metropolitan area, such as fire and police protection, public utili- 
ties, health, welfare, safety, and so forth. Until 1920 the cost of maintaining 
the governmental services of the District was borne equally by the national 
treasury and the District’s taxpayers, but the Federal contribution has been 
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decreased until the local taxpayers now carry all but about one-seventh of 
the financial load. 


In late years the most controversial issue concerns the franchise. The 
theoretical basis for a politically neutral national capital was probably in- 
spired by the violence of Parisian mobs during the French Revolution, and 
certainly firm support may be mobilized to back the view that a nation’s 
capital should be under the jurisdiction of the central government. The 
idea of giving residents of the District representation in the national 
legislature has many proponents today. Quite a few District residents, of 
course, maintain voting residences in other states, but the vast majority of 
people living in the District are disfranchised. A moderate view would 
seem to admit at least the possibility of securing a greater voice in strictly 
local affairs for the inhabitants of the District. More controversial, per- 
haps, is the right to vote for a president and congressional representatives. 
For this, a constitutional amendment would be required, and like the 
periodic argument over the abolition of the Electoral College, such an issue 
will probably be warmed over many times before a change is made. 
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CHAPTER XXXIV 


THE MANAGEMENT OF FOREIGN AF FAIRS 
& 


of foreign affairs coincides with the beginnings of the modern state 

system, an event which students of international relations usually 
ascribe to the seventeenth century. That the arm of government which 
concerned itself with the conduct of foreign relations took a commanding 
position over other administrative institutions of government, can hardly 
be surprising. One of the tokens of the coming of age of a neophyte state 
was diplomatic recognition—an act consummated via diplomatic channels 
already well-grooved through historical precedent by the time of the 
American Revolution. Furthermore, since the very inception of intercourse 
between nations, national security had been firmly manacled to the han- 
dling of foreign affairs. Foreign policies, and indeed domestic policies had a 
direct bearing upon a nation’s security within the family of nations, and it 
is apparent that the persons who had a hand in framing the Federal Consti- 
tution were acutely aware of this fact. 


I CENERAL, the creation of distinct agencies for the management 


CONSTITUTIONAL ARRANGEMENTS FOR HANDLING 
FOREIGN AFFAIRS 


Under the Articles of Confederation (1777-1788) the control of foreign 
affairs went to Congress by default. The management of foreign relations 
was one subject over which the Confederacy had definite authority, yet 
without a central executive the responsibility for the conduct of foreign 
relations necessarily devolved upon Congress. Congress set up a Commit- 
tee of Foreign Affairs to maintain connections with American representa- 
tives stationed abroad and with friendly governments, but the results of 
this plan of administering American diplomacy were quite disappointing. 
Accordingly, it was decided to create a department of foreign affairs with 
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a permanent secretary at its head, and, in 1781, Robert E. Livingstone 
became the first secretary of foreign affairs. * 


Presidential Control 


Guided by the experience gained under the Articles of Confederation, 
the framers of the Constitution approached the problem of handling ex- 
ternal relations with a clear understanding of the need for firm execu- 
tive control. But the chief executive was not made omnipotent. Instead, 
the Constitution stipulated a bilateral formula for the conduct of for- 
eign affairs; the president was given the power to take the initiative 
but his authority was diminished by the role of the Senate as partner 
in the matter of ratifying treaties and confirming appointments to 
important diplomatic posts.? Under the Constitution the president has 
the power to make treaties, “provided two-thirds of the Senators present 
concur; ...” He also is empowered to nominate ambassadors, ministers, 
and consuls and to receive foreign ambassadors and ministers accredited 
to the United States, but again he must obtain the official approval of the 
Senate on all nominations he submits. 

Notwithstanding constitutional admonitions that would seem to sug- 
gest both an ambiguity over the real source of authority in foreign affairs, 
and an executive who remains more or less constantly hampered, the pat- 
tern of presidential leadership in foreign relations has manifested itself 
distinctly. * Possessing the power to negotiate treaties, the president can 
and does exert positive leadership in this direction. As an auxiliary to this 
power, he may resort to the executive agreement, which permits him to 
conclude compacts with foreign governments without ratification by the 
Senate. In senatorial confirmation of nominations to foreign-service posts, 
the chief executive has, on rare occasions, suffered a setback, but approval 
has been the rule rather than the exception. Thus, constitutional directives 
buttressed by practice and custom have combined to allow the president to 
stand before alien governments as the official representative of the United 
States. Official communications from other countries are addressed either 
to him directly, or to his secretary of state, not to the Congress. Moreover 
the power of the president over recognition is indisputable. Recognition 
is simply an act by which one state (or more ) acknowledges the existence 
of a new state or of a new government of a state. It may be accomplished 
in several ways: by treaty, proclamation, or simply through the exchange 
of accredited diplomatic agents. Finally, the president is the chief architect 

1 Lloyd M. Short: The Development of National Administrative Organization in the 


United States (Baltimore, 1923), pp- 46-7, 55-61. 
2 For a useful volume of readings on the many facets of foreign-policy management, 


see Lawrence H. Chamberlain and Richard C. Snyder: American Foreign Policy (New 


York, 1948). 
3 Constitution: Art. II, Sec. 2, Clause 2; Sec. 3. ; rote ; 
4 See James Frederick Green: “The President's Control of Foreign oe Foreign 
e 


Policy Reports (1939), 15:10-20; and Harold Laski: The American Presidency (New 
York, 1939), chap. 4. 
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of American foreign policy. In formulating such policies, the chief execu- 
tive obviously may be influenced by his advisers, but he is still the govern- 
ment’s leading spokesman in the field of foreign affairs. 


Authority to Make Treaties 


The singular problem in the management of American foreign affairs is 
the role of the Senate. Ostensibly, the Constitution gives the Senate a part- 
nership with the president in the handling of certain phases of foreign 
relations. It suggests that the president shall advise with the Senate in the 
matter of making treaties, and by way of insuring that the president will 
not exploit the partnership by negotiating a treaty independently, it re- 
quires that the Senate concur in the process. By insisting upon a two-thirds 
ratification vote the Constitution gives the Senate a loaded weapon for 
attacking treaties. Yet, the two-thirds requirement has not always given 
the tactical advantage that one might assume, though it has, on occasion, 
completely stymied presidents. 

In appraising the treaty-making power, one may start with the consti- 
tutional premise that treaties, along with the Constitution and laws of the 
United States, “shall be the supreme law of the land; . . . ” As no express 
limitations are found in the Constitution on the content of the matters that 
may be embodied in treaties, this immediately gives rise to the question 
whether a treaty may regulate affairs that lie beyond the scope of Federal 
legislative power. Thus far, the Supreme Court has never held a treaty to be 
unconstitutional, and although the Court has suggested that a treaty might 
be invalid if it invaded the rights of states, the precise limitations upon the 
treaty-making power are not known. But it is certain that the power to 
conclude treaties is an extensive one. As early as 1817, the Supreme Court 
held the provisions of a treaty between the United States and France to 
apply to the inheritance of land in Maryland—a subject which would gen- 
erally fall under the exclusive jurisdiction of the States. Similarly, when 
the Japanese government protested that the exclusion of Japanese children 
from certain public schools in San Francisco violated a treaty between the 
United States and Japan, the enforcement of this provision by the vigorous 
stand of Theodore Roosevelt was clearly an interference with state public 
schools over which the Federal government has little authority. 

Perhaps an even broader example of a treaty that infringes upon the 
reserved rights of the states is the one concluded between the United States 
and Great Britain to protect the migratory waterfowl of this country and 
Canada. The regulation of hunting is also assumed to fall within the scope 
of the states’ police power, yet against the protest of the State of Missouri 
the Supreme Court sustained both the treaty and the Congressional statute 
passed to enforce it. And, in upholding the treaty, it is significant that Mr. 
Justice Holmes declared that the “supreme law of the land” clause did not 
specify that treaties, like statutes, shall be made in pursuance of the Con- 
stitution. That he did not regard the treaty power as being without any 
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limitations, however, is evident from his following comment in the same 
decision: “We do not mean to say that there are no qualifications to the 
treaty-making power, but they must be ascertained in a different way. It 
is obvious that there may be matters of the sharpest exigency for the na- 
tional well-being that an act of Congress could not deal with but that a 
treaty followed by such an act could, and it is not lightly to be assumed 
that, in matters requiring national action, ‘a power which must belong to 
and somewhere reside in every civilized government is not to be found.” ® 


The Breadth of Constitutional Authority in Foreign Affairs 


In a long line of decisions, the Supreme Court has held that as a sovereign 
nation, the United States possesses the same powers with respect to foreign 
relations that all other sovereign states enjoy. Moreover, these powers are 
not confined to those specifically delegated by the Constitution; hence 
Congress—despite the lack of specific constitutional authorization—has 
been upheld when it passed laws providing for deporting aliens, annexing 
territory, and setting up courts in foreign countries. The most significant 
case to state this principle—that the power over foreign affairs is not re- 
stricted by the Constitution as is domestic legislative policy—reaffirms the 
doctrine so broadly that it warrants a brief discussion. 

In 1934 Congress passed a joint resolution providing that if the presi- 
dent found that an embargo on the sale of arms and munitions to countries 
at war (Bolivia and Paraguay) would “contribute to the reestablishment 
of peace between those countries,” he might, after consulting with other 
American republics, place an embargo by proclamation. The president 
established the embargo, and subsequently a company violated it by sell- 
ing machine guns to Bolivia. As a defense, the defendant company con- 
tended that the joint resolution did not restrict or guide the president's 
discretionary power in establishing the embargo, therefore it constituted 
an unconstitutional delegation of legislative power. It is true that the same 
argument had prevailed when the Supreme Court held the National In- 
dustrial Recovery Act invalid, partly on the ground that the law had not 
set up precise enough standards to guide the president in exercising his 
judgment. But does the rule against such delegation in the domestic field 
apply with equal validity in the sphere of foreign affairs? Apparently not, 
for the Supreme Court makes it emphatic that the internal and external 
affairs of the nation are not required to conform to the same principles. 
Speaking for the majority of the Court, Mr. Justice Sutherland said: “It 
results that the investment of the Federal government with the powers of 
external sovereignty did not depend upon the affirmative grants of the 
Constitution. The powers to declare and wage war, to conclude peace, to 
make treaties, to maintain diplomatic relations with other sovereignties, 
if they had never been mentioned in the Constitution, would have vested 
in the Federal government as necessary concomitants of nationality. ... As 


8 Missouri v. Holland, 252 U.S. 416 (1920). 
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a member of the family of nations, the right and power of the United States 
in that field are equal to the right and power of the other members of the 
international family. . . . It is quite apparent that if, in the maintenance of 
our international relations, embarrassment—perhaps serious embarrass- 
ment—is to be avoided and success for our aims achieved, congressional 
legislation which is to be made effective through negotiation and inquiry 
within the international field must often accord to the President a degree 
of discretion and freedom from statutory restriction which would not be 
admissible were domestic affairs alone involved.” ° 

Irrespective of what measures are used for conducting foreign affairs, 
whether treaty, joint resolution, or the president acting alone, the cumula- 
tive evidence makes it apparent that the authority of the government over 
the entire field is extremely broad. Despite the double standard for judging 
domestic and foreign policies, however, and the inability to set down even 
a peripheral boundary for government undertakings in the foreign field, 
it does not follow that any action would be upheld that seriously impairs 
or jeopardizes a fundamental safeguard of the Constitution. Certainly the 
specific restrictions of the Constitution such as the Bill of Rights may not 
be disregarded in making a treaty. 


PROBLEMS OF NEGOTIATIONS 


Although the substance of a treaty has frequently given rise to contro- 
versy, the most publicized differences of opinion are to be found in the 
mechanics of negotiating treaties. The Constitution, it will be recalled, 
contemplates that the president should advise with the Senate on such 
matters. But just how active a part the Senate is to play in drafting a 
treaty is far from a settled question. It is generally conceded that the presi- 
dent has the authority to take the initiative in starting negotiations, al- 
though the inspiration for the idea of a treaty quite obviously might stem 
from other sources. 


President and Senate in the Treaty Negotiations 


A variety of channels are open to the president in negotiating a treaty. He 
may work through his secretary of state, or one of his diplomatic agents, 
such as an ambassador or minister, or he may even follow Woodrow Wil- 
son’s example and go abroad to take a direct part in the negotiations him- 
self. On the question of consulting the Senate, George Washington began 
by being extremely solicitous about the Senate’s advice. He made several 
visits to the Senate chamber during his first term to seek its counsel, but 
following an embarrassing incident when the Senate refused to give im- 
mediate consideration to his questions, he stopped making personal visits. * 


6 United States v. Curtiss-Wright Export Corporation, 299 U.S. 304 (1936). 
7D. F. Fleming: The Treaty Veto of the American Senate (New York, 1930), pp. 
16-19, 
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Since that time, no president has entered the Senate to seek its aid or coun- 
sel in the negotiation of a treaty. But it has become accepted procedure for 
the president to sound out certain senators on the matter of treaty nego- 
tiation, particularly since the tragic experience of Woodrow Wilson with 
the Treaty of Versailles and the Covenant of the League of Nations. 

As the vote of one-third of the Senate is sufficient to reject a treaty, a 
president is nearly always dependent upon support outside of his own 
party for ratification, hence he can hardly afford to ignore the Senate even 
in the preliminary stages of negotiation. Both President Harding and Presi- 
dent Hoover had this in mind when they named one Democrat and one 
Republican to the delegations to the Washington Arms Conference of 
1921-2 and the London Naval Conference of 1930. And in recent years 
with the appearance of the “bipartisan” foreign-policy formula, an un- 
usually close relationship has developed between the president and key 
members of the Senate in the negotiation of treaties. Franklin Roosevelt 
named Republican Senator Arthur H. Vandenberg and his Democratic 
colleague Tom Connolly as delegates to the San Francisco Conference to 
aid in drafting the United Nations Charter, and President Truman con- 
tinued this policy by naming the same senators as delegates to the Paris 
Peace Conference. While such action does not assure subsequent ratifica- 
tion of treaties, it does smooth the way to early reconciliation of differences 
of opinion and, equally important, it encourages constructive Senate lead- 
ership in foreign affairs rather than a policy of negation. As a matter of 
record, since the end of World War II several proposals for treaties have 
emanated directly from members of the Senate. 

In the preliminary stages, treaty negotiations between Washington 
and foreign capitals are kept confidential. Unfortunately, because. of a 
popular misconception of the term “secret diplomacy” a strong public de- 
mand has been manifested in late years for the negotiation of treaties in 
full view of the public, replete with radio, microphones, klieg lights, and 
television. The use of “secret diplomacy,” as understood to designate the 
secret and unpublished agreements and commitments between govern- 
ments so popular in the half-century preceding World War I, was under- 
standably objectionable. But to carry matters to extremes, and insist that 
all treaty negotiations be threshed out in public, exp 
tensions of public opinion, seems a dubious principle. Furthermore, in 
view of the tendency of newspapers to traffic in rumors that disrupt nego- 
tiations, there is a strong case to be made for closed negotiation followed 
by immediate and honest reporting of the agreements concluded. 

Once a treaty has been negotiated, the president transmits to the 
Senate the final draft, together with an explanatory letter. It is then sub- 


mitted to the Committee on Foreign Relations—one of the most prominent 
committees in the Senate. § As a rule, the Senate goes into executive session 
8See Eleanor E. Dennison: The Senate Foreign Relations Committee (Stanford, 


1942). 


xposed to the emotional 
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when treaties are considered after being reported out by the Committee on 
Foreign Relations. This simply means that treaties, like nominations, are 
construed as executive rather than legislative business, even though, once 
ratified, treaties become law. Formerly, the Senate met in secret executive 
session when debating the merits of treaties, but because of frequent leaks 
of the transactions to newspapers, the practice in recent years has been to 
hold open sessions. Experience in the matter of Senate secrecy does indeed 
appear to bear out Lord Bryce’s comment: “Of course no momentous 
secret can be long kept, even by the Committee, according to the proverb 
in the Elder Edda—‘Tell one man thy secret, but not two; if three know, 
the world knowsl’” ° According to a rule adopted by the Senate in 1929, 
the Senate—unless it otherwise decides by a majority vote—considers all 
treaties in open session. 1° The Senate amended its rule on secrecy at the 
same time, allowing a Senator to make public how he voted in a closed 
executive session. Previously, a Senator could be expelled for violating the 
secrecy of a closed session. 


Ratification of Treaties 


In taking action on a treaty, the Senate may recommend its approval sub- 
ject to certain amendments or reservations. If this is the case, the president 
submits the recommended changes to the other countries involved and, 
if they concur, the concluding steps are taken—formal exchange of ratifi- 
cations with representatives of the participating foreign countries, and 
proclamation of the treaty. Should the Senate emasculate the original 
treaty before returning it to the president, the latter may elect to abandon 
it completely rather than re-submit the amended measure to the foreign 
powers concerned. The decision of whether to reopen negotiations then 
rests with the president and foreign powers party to the treaty; the Senate 
has no way of forcing the issue. 

Although in the United States a treaty stands on the same plane as a 
statute, it is sometimes necessary to pass a law to activate the treaty, or 
make an appropriation to support it. Congress can, therefore, undermine 
a treaty by refusing to pass such legislation. Usually if the president is 
able to muster sufficient strength for ratification in the Senate, he can 
secure congressional support for whatever legislation is necessary. But it 
is not uncommon to find certain senators voting for a treaty and against 
subsequent legislation imperative for executing the provisions of the 
treaty. The eighty-nine to two Senate ratification vote on the United Na- 
tions Charter in July, 1945, for example, suggested overwhelming support 
for the new international organization, yet labor votes on bills necessary to 
insure constructive American participation showed the ratification figure 
to be quite misleading. 


° James Bryce: The American Commonwealth (New York, 1922 ed. ), Vol. I, p. 108. 
10 George H. Haynes: The Senate of the United States ( Boston, 1938), Vol. II, p. 670. 
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Abrogating Treaties 


Just how a treaty may be abrogated in this country has been subject to 
several interpretations. Clearly, Congress may terminate a treaty by legis- 
lation, and there are precedents for abrogation of a treaty by the president 
acting either on his own authority, or in accordance with a joint resolution 
of Congress. The denunciation or termination of a treaty by unilateral 
action, however—unless provision has been made for such a contingency— 
is considered a breach of international law. 

One further point deserves to be noted in connection with treaties: 
the question whether the treaty or law prevails in case of a conflict. As 
both treaties and laws are the “supreme law of the land” this matter 
has been settled by giving effect to the treaty or law which was made 
last. 


NON-TREATY AGREEMENTS 
Joint Resolutions 


Recently, there has been a marked tendency in consummating interna- 
tional agreements to by-pass the formal treaty requirements of the Federal 
Constitution by using several more simple expedients. '! One such method 
already mentioned is the joint resolution, which requires only a majority 
vote in each house and the signature of the president to effect a foreign 
agreement. World War I was terminated in 1921 by joint resolution as far 
as the United States was concerned, and both Texas and Hawaii were 
annexed in this manner. In 1943 the much publicized B,H» proposal, 
calling for a permanent United Nations Organization, was introduced as a 
joint resolution, and there have been a number of others in the last few 
years. 1” The joint resolution may be adopted either by having Congress 
pass the measure before receiving presidential approval, or by having 
Congress ratify action already taken by the president. 

Two interesting pieces of legislation that illustrate a method of pro- 
cedure closely related to the joint resolution are the Reciprocal Trade 
Agreements Act of 1934, and the Lend-Lease Act of 1941. In each instance 
Congress gave advance statutory authorization for the negotiation of 
agreements by the president, and the president then used this authority 
as the basis of effecting the agreements. As a practical method of making 
agreements with foreign nations, the latter type of executive action has 
the advantage that, unlike a treaty, the agreement does not have to be sub- 
sequently approved by the Senate. 


Executive Agreements 


The executive agreement may lead to controversy if the president, acting 
without the aid or consent of the House or the Senate, executes an agree- 
11 For a concise analysis of these methods see Quincy Wright: “The United States 
and International Agreements.” International Conciliation (1945), 411:379-98. _ 
12 This resolution was introduced by Senators Joseph Ball, Harold Burton, Lister 
Hill, and Carl Hatch. 
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ment with foreign powers. 13 The authority of the president to enter into 
agreements with foreign governments stems from his constitutional powers 
as “organ of foreign relations and Commander-in-Chief,” and it is but- 
tressed by his power to see that the “laws be faithfully executed.” The 
validity of such agreements was at one time seriously challenged. Yet a 
long chain of precedents culminating in Supreme Court decisions have 
made it clear that the president, acting alone, may make agreements that 
are just as legally binding as treaties. The Rush-Bagot Convention of 1817 
—an agreement between the United States and Great Britain for the 
limitation of naval forces on the Great Lakes—is an early example of such 
action, and more recently the destroyer-naval base transfer of 1940, be- 
tween the United States and Great Britain, affords a classic modern ex- 
ample of what has sometimes been termed presidential “treaty-making” 
without the help or consent of either the House or the Senate. In the de- 
stroyer-naval-base executive agreement, which provided for the imme- 
diate transfer of fifty over-age destroyers to Great Britain in exchange for 
a ninety-nine year lease of British naval and air bases in the Western 
Hemisphere, Franklin Roosevelt found it politically expedient to evade 
the Senate. Had he not done so much valuable time might have been lost 
in legislative debate, and so divided was the Congress that the measure 
might not even have carried. 

While the probable future course of international events would seem 
to encourage and justify more use of executive agreements, present trends 
suggest that Congress, and particularly the Senate, will not always ac- 
quiesce to a presidential by-pass without a fight. In the Bermuda Agree- 
ment respecting commercial air travel between the United States and 
Great Britain, negotiated as an executive agreement in 1946, the Senate 
Commerce Committee protested that Great Britain had driven a “hard 
bargain,” and served warning that it would try to force to a ratification 
vote all future questions involving foreign commitments. Obviously, this 
could hardly be done, but the Senate can use its bargaining power in 
devious ways to discourage use of the executive agreement whcre its 
terms might not be acceptable to that body. To keep at a minimum friction 
between the executive and legislative branches on this subject, the wise 
course would be to have Congress delineate as carefully as possible the 
authority which the executive or an executive agency shall have to nego- 
tiate agreements, and then see to it that the requisites laid down for nego- 
tiation are scrupulously observed. This procedure was followed in the case 
of the Hull Reciprocal Trade Agreements, and the consensus was that it 
worked quite satisfactorily. 

During the last fifty years more than half of our international agree- 
ments have been executive agreements. The executive agreement as a tool 


13 See Wallace McClure: International Executive Agreements; Democratic Pro- 
cedure under the Constitution of the United States (New York, 1941). 

14 Edward S. Corwin: The President: Office and Powers (3rd ed., New York, 1948), 
pp. 235-7. 
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for handling international affairs may be abused, but through the observ- 
ance of proper safeguards such a contingency need not occur. As an in- 
strument for handling intricate problems of foreign affairs and particularly 
those of a commercial and legal nature, the executive agreement today is 
well-nigh indispensable. Despite the fluctuating tendency of Congress 
to be more stringent, the trend toward broader use of the executive agree- 
ment is unmistakable; nevertheless, like many other aspects of American 
politics, its use will vary according to the times and the vigor of presiden- 
tial leadership. 

The limitations upon presidential leadership in foreign affairs—and 
they can be severe—will be discussed more fully in the chapter dealing 
with foreign policy. In this connection it should not be forgotten that, 
while the Senate appears more prominent in its relation to the manage- 
ment of foreign affairs because of its prerogative in the handling of treaties, 
the House also has an effective foil. The control of the House over appro- 
priations serves as a continuous reminder to any president that, if he is to 
effectuate his external aims and policies, he must maintain cordial rela- 
tions with the House of Representatives. No chief executive can be un- 
mindful of the double-edged legislative threat he faces as he seeks to 
manage routine diplomatic affairs and articulate a foreign policy with the 
aid of his Department of State, which serves as the intermediary between 
the president and other countries. 


ADMINISTRATIVE ARRANGEMENTS FOR CONDUCTING 
FOREIGN AFFAIRS 


The Department of State 


Following the adoption of the Constitution the first administrative organ 
established to handle American diplomacy bore the same name as its 
predecessor under the Articles of Confederation—the Department of For- 
eign Affairs. © This designation proved shortlived, however, and after two 
months it was changed to the Department of State, a name that is cer- 
tainly less descriptive than “foreign office” or “ministry of foreign affairs, 
which are employed by most governments. As the Department of State 
was the first executive department to be founded (July 27, 1789), it holds 
the ranking position in the cabinet hierarchy. The secretary of state has 
been traditionally regarded as the foremost in rank among the depart- 
mental heads, a position further acknowledged by the Presidential Suc- 
cession Act of 1886, which named the secretary of state to succeed the 
vice-president in the escalator line-up of presidential succession. As dis- 
tinguished leaders, the occupants of this much-coveted post have un- 
doubtedly outstripped the officials who have served in any other high ap- 
pointive position in the Federal government. Included in the list are such 


15 B. H. Williams: American Diplomacy, Policies, and Practice (New York, 1936), 
p. 450. 
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names as John Marshall, James Madison, James Monroe, John Quincy 
Adams, Henry Clay, Daniel Webster, John C. Calhoun, Hamilton Fish, 
John Jay, Elihu Root, Charles Evans Hughes, and Henry L. Stimson. The 
high caliber of statesmanship in the secretary of state’s office is persuasive 
argument against the presidential succession plan proposed by President 
Truman in June, 1945, and passed by Congress in 1947, which elevates to 
the presidency the speaker of the house rather than the secretary of state 
in the event of the death or incapacity of both the president and the vice- 
president, 16 

The secretary of state is charged with the duty of corresponding with 
the diplomats and consuls of the United States as well as with the foreign 
representatives accredited to this country. His other chief functions are 
to negotiate treaties, formulate policy, and supervise departmental ad- 
ministration. He serves as the nexus between the president and other na- 
tions, and is the person to whom foreign powers address their formal notes 
to the United States government. 


The President and His Secretary of State 


The precise relation between the president and his Secretary of State in 
the matter of policy formulation poses what Franklin Roosevelt would 
have called an “iffy” question. Some presidents have deliberately elected 
to operate as their own secretaries of state and have pushed their State 
Department heads into the obscurity of routine diplomacy. 17 Woodrow 
Wilson, in effect, became his own secretary after William Jennings Bryan 
was dropped as the pilot of the State Department. During Franklin Roose- 
velt’s several administrations, the focal point of responsibility for leader- 
ship in external affairs frequently shifted. At times, President Roosevelt 
was clearly functioning as his own secretary, on other occasions he gave a 
free hand to patient Secretary Cordell Hull, and on still other occasions 
he departed from both practices by giving a free rein to his Undersecretary 
of State, Sumner Welles. Against such examples, however, are numerous 
instances of secretaries of state who have exercised a sturdy influence on 
foreign policy and have sometimes all but eclipsed their chief executive 
by the sheer force of a vigorous personality. The Hay Open-Door Notes 
provide a reminder of John Hay’s influence in the McKinley Administra- 
tion, and Charles Evans Hughes and Henry L. Stimson were strong secre- 
taries of state during the Harding, Coolidge, and Hoover eras. But, no 
matter how this question of personal initiative is resolved or compromised, 
the problem of integrating policy formation with the diplomatic machinery 
to execute the policy remains a major undertaking because of the com- 

16 This move was interpreted by some journalists as an expedient designed to 
prevent the incumbent Secretary of State, Edward R. Stettinius, from succeeding 
President Truman. 


17 Arthur Krock: “The State Department As An Appanage.” New York Times, Janu- 
ary 9, 1945. 
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plexity and diversity of subjects under the jurisdiction of the State De- 
partment. 


ADMINISTRATIVE ORGANIZATION IN THE STATE 
DEPARTMENT 


Before we examine the machinery of any major power’s executive branch 
for handling foreign affairs, a word of caution is in order about the term 
“diplomacy.” In essence, diplomacy is the “organized system of negotia- 
tions between states.” Perhaps one of the best-known definitions is that of 
Sir Ernest Satow, who simply defines it as “the application of intelligence 
and tact to the conduct of official relations between the Governments of 
independent States.” But, as the word diplomacy is often used to express 
both the framing of foreign policy and the techniques of executing it, 
the distinction between the two aspects should be borne in mind when we 
study the organizational problems of a foreign office. This differentiation 
has become more important since the advent of the so-called “democratic 
diplomacy,” a development which has tended to make foreign policy 
more responsive to popular control. Until World War I diplomats in 
Europe commonly both framed and conducted foreign policy. In recent 
years the people themselves acting through their representatives have 
had a greater share in policy formation. 

In the United States, the distinction between negotiation and policy- 
making in diplomacy is important because of the unique arrangement 
that balances foreign policy on a tripod composed of the president, the 
State Department, and Congress. Not many State Department officials 
play the dual role of negotiator and policy-maker on matters of high 
consequence, and those who do must still function as one leg of the tripod. 
There should be no misunderstanding, however, that negotiation and 
policy-making, though definitely interrelated, are quite different activities. 
The two call for different kinds of skills and demand that the State De- 
partment organization take cognizance of this difference. 


The Growth of the State Department 


Throughout the nineteenth century, the Department of State jerked along 
trailing new subsidiaries as additional responsibilities were undertaken, 
but never managing to achieve concord of its component parts. As long as 
our foreign policy vacillated between isolationism and neutrality, and our 
foreign relations were concerned with a limited number of subjects the 
State Department, even though an extremely loose-jointed contraption, 
was able to carry on. The fact that it was the smallest of the ten executive 
departments until as late as 1941 probably helps to explain why the De- 
State could function so long without drastic administrative 


partment of 
but the impact of World War II underscored the need for 


overhauling, 
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extensive revision of its structural organization. The Department’s per- 
sonnel roster of 1,264 in Washington, D.C., early in 1941 increased to well 
over three times this number by the end of the war. In 1982, the staff of 
the American Embassy in London—which was then the largest office in 
the Foreign Service—totalled 82 officers and approximately 60 other 
employees. By January, 1947, there were 100 officers in our London Em- 
bassy, and the total American personnel at the same post had stretched 
beyond 1,000. With similar expansion elsewhere, the total strength of the 
Foreign Service’s 274 posts maintained abroad in 1947 was about 12,000. 
And with the Department of State preparing to meet the largest task of 
world reconstruction since the Congress of Vienna, projected plans called 
for 300 posts in 1948 and a total working force of 15,000 in the Foreign 
Service. 

The confusion created by the sudden growth of the State Depart- 
ment’s activities is forcefully revealed by the inadequacies of the agency’s 
physical plant. 18 As long as the Department had less than 1,000 employees 
—which was the case before 1940—its imposing home on Pennsylvania 
Avenue and Seventeenth Street took care of the bulk of space needs. By 
1946, though, with over 7,000 employees, State Department branches had 
sprung up all over Washington. The Department had offices in thirty-one 
additional buildings scattered about the capital and its personnel was 
quartered in such diverse places as the Public Library, the German Em- 
bassy, and residential apartments. Quite obviously, this dispersion was 
not a happy one. Division chiefs were often separated from their staffs, 
countless hours were wasted in travel necessary for consultation, and de- 
centralization made the already difficult problems of administration all 
the more acute. Part of the State Department housing problem was relieved 
in the spring of 1947 by the transfer of practically all of its subsidiaries to 
the new Department of the Army Building. 


The Internal Organization of the State Department 


The hierarchical ranking of the State Department as a result of several 
administrative shufles during World War II keeps the undersecretary of 
state in his traditional position as the secretary’s deputy in all matters, 
and as acting secretary in the absence of the secretary. Besides the under- 
secretary there is also an undersecretary for economic affairs who is re- 
sponsible to the secretary for the conduct of the economic affairs of the 
Department. There are also six assistant secretaries, a counselor, and sev- 
eral special assistants to the secretary who are charged with significant 
assignments. 

The functional structure of the State Department is divided into five 
areas—the political-geographical, the economic, the informational and 


18 See James Reston: “A New Role for a New State Department.” New York Times, 
May 21 and May 25, 1947. 
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cultural, the research and intelligence, and the administrative. Among the 
most important units are the four geographic offices in the political-geo- 
graphical area, each headed by one of the assistant secretaries. These re- 
gional divisions are the Offices of European Affairs, Far Eastern Affairs, 
Near Eastern and African Affairs, and American Republic Affairs. The 
work of these geographic offices is concerned with the over-all formulation 
of policy toward the countries lying within their jurisdiction; they also 
seek to coordinate with the broad aims and objectives of American foreign 
policy the activities of other State Department offices and those belonging 
to different Federal agencies. Compared to a living organism, these re- 
gional divisions might well be called the main arteries of the State Depart- 
ment. Over the desks of the geographical divisions a constant stream of 
political reports flow from ambassadors and ministers, as well as from 
commercial, agricultural, and military attachés. 


The Geographic Offices 


At the helm of the four geographic offices are two assistant secretaries 
who are responsible for their operation. One of the two assistant secre- 
taries has charge of the Office of American Republic Affairs while the 
other has under his supervision the Office of Near Eastern and African 
Affairs, the Office of Far Eastern Affairs, and the Office of European Af- 
fairs. Each of these offices is concerned with formulating and coordinating 
the policies and activities of the United States government within the 
confines of the territorial area under its charge. !° Before any official action 
would be taken with regard to Turkey, for example, normal procedure 
would call for consulting the Office of Near Eastern and African Affairs. ; 

The administrative organization lying within the four geographic 
offices leads us quickly to the real nerve centers of our State Department's 
activities abroad. Here we find what have come to be known as the “coun- 
try desks” upon which the effectiveness of the entire departmental opera- 
tions rests. If we take the Office of Near Eastern and African Affairs to 
illustrate this organization we find that the Office itself is composed of 
three geographic divisions—the Division of Near Eastern Affairs, the Di- 
vision of Middle Eastern and Indian Affairs, and the Division of African 
Affairs. Besides the geographic divisions, the Office also has a research 
and analysis division. The Office is headed by a director and each of the 
divisions is in charge of a chief. In the Division of the Near East, we find 
Turkey, Egypt, Saudi Arabia, and several other countries in each of which 
a “country desk” is established. The official who operates a country 
desk is known by the State Department as a “desk officer. 

By common consent, the “desk officer” is acknowledged as one of 
the key figures in the far-flung operations of the Department of State. He 
must keep himself informed about the developing internal politics of the 

19See Loy W. Henderson: “Foreign Policies: Their Formulation and Enforce- 
ment.” Department of State Bulletin (1946), 15:590-6. 
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country with which he is concerned as well as about what effect these in- 
ternal conditions may have on the international situation. The information 
he obtains is, of course, quickly transmitted to the appropriate officials in 
the Department and they in turn keep him informed about policies they 
wish him to pursue. The “desk officer” must have an intimate acquaintance 
with what our economic, political, and cultural interests are in the coun- 
try covered by his “desk” and he must also be thoroughly familiar with 
the work of our diplomatic missions and consular offices within the coun- 
try. He reads the dispatches and telegrams from our diplomatic and con- 
sular officials in that country, and in addition he may read communications 
affecting the country he is assigned to from other agencies of the United 
States government or even from American enterprises and American citi- 
zens. Another function of the “desk officer” is to keep in contact with the 
diplomatic mission that the country he is assigned to maintains in Wash- 
ington. Almost all of the correspondence between that mission and the 
Department of State passes over the “country desk.” 

Our observance of the character of the “desk officers” work suggests 
perhaps the central problem of organization within the Department of 
State. It is primarily a question of reconciling the specific objectives of the 
geographical desks with the general policy aims of the so-called functional 
divisions of the Department. To take a case in point, let us assume that a 
problem involving commercial air transportation such as use of landing 
facilities arises in Turkey. In such a situation the “desk officer” should 
not normally act nor should the Director of the Near Eastern and African 
Affairs Office make any move without first consulting the Office of Trans- 
port and Communications Policy of the State Department. This is a func- 
tional agency specializing on problems of this nature and would be looked 
to for expert advice. To take the reverse of the situation, it would also fol- 
low that the Office of Transport and Communications Policy would refrain 
from taking any action in Turkey on a matter pertaining to aviation with- 
out first consulting our Office of Near Eastern and African Affairs in order 
to satisfy itself that such action was not incompatible with our general 
established policy in the area. 

The problem of reconciling the efforts of the “desk officer” with the 
functional agencies of the Department of State may and often does carry 
far beyond the activities of the Department. In our hypothetical aviation 
problem arising in Turkey, the State Department’s Office of Transport 
and Communications Policy would very likely confer with our Civil Aero- 
nautics authorities before taking action or even making recommendations. 
The Civil Aeronautics Authority is not an agency within the Department 
of State; it is a functional body located in our Department of Commerce. 
Yet to conduct our external affairs successfully it is fairly obvious that the 
policies of the United States, whatever they may be, must represent the 
collective effort of all our governmental agencies, not the independent judg- 
ments of several uncoordinated governmental bodies. 
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The Functional Agencies 


Besides the geographical divisions there are the functional agencies, such 
as the Office of Transport and Communications mentioned above, whose 
purpose is to specialize in a particular activity. These are clustered under 
one of the five functional areas of the Department. Thus the Office of Spe- 
cial Political Affairs deals with matters centering on the relations with the 
United Nations and with questions related to international organization. 
In a different functional category—the economic—are the Office of Inter- 
national Trade, Transport, and Communications, and the Office of Finan- 
cial and Development Policy. Another unit that might be briefly men- 
tioned to illustrate the enormous scope of State Department operations is 
the Office of Research and Intelligence, which now serves the geographi- 
cal divisions and also may carry its analysis of any situation directly to the 
Secretary of State. All told, there are eighteen separate offices in the De- 
partment, and eighty-four divisions. And, capping all of these individual 
units as a coordinating body, is the secretary’s Staff Committee. The Staff 
Committee’s main purpose is to secure a greater perspective over the full 
swing of departmental activities. It is composed of the undersecretary, 
the undersecretary for economic affairs, the counselor, the assistant secre- 
taries, the special assistant for research and intelligence, the special assist- 
ant for international organization, and the legal adviser. Because the sec- 
retary relies heavily upon this advisory body its recommendations are not 
only important on administrative policies, but are also influential in mold- 


ing long range foreign policy. 


PROBLEMS OF ADMINISTRATIVE REORGANIZATION 


That the task of getting this multiplicity of agencies to work in harness 
is indeed a tremendous one may be readily observed. Already saddled 
with archaic methods for conducting diplomacy before World War II, the 
State Department chipped away at the structural contours of its organiza- 
tion several times during the course of the war. °° In January, 1944, an 
extensive reorganization was undertaken “to facilitate the conduct of the 
foreign relations . . . in war and in peace . . .” and while some highly 
essential consolidations and regrouping of functions were accomplished, 
the measurable progress toward a thorough reorganization 1s still a mat- 
ter of conjecture. One of the chief criticisms of this reorganization was 
that the structural reforms did not carry with them changes in personnel. 
As noted by one critic, there had been no change comparable to it in the 
last half-century, yet, “the end-result of this architectural metamorphosis 
boils down to a serried retitling of the same officials. The more it changes, 


20 Walter H. C. Laves and Francis O. Wilcox: “The Reorganization of the Depart- 
ment of State.” American Political Science Review (1944), 38:289-301. 
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the more it is the same thing.” #4 The State Department officials are well 
aware that their administrative organization needs far more perfecting, 
and they are continuously experimenting to find better ways of lubricating 
the machinery for the management of foreign affairs. The smooth func- 
tioning of the State Department, however, is beset by a challenging set of 
conditions. 

In the administration of national affairs on the domestic level, it will 
be recalled that the work of governmental units designed to operate on a 
functional basis is expected to cut across that of agencies whose plan of 
organization is geographical. Where our external relations are concerned, 
however, we have noted that heavy emphasis is placed upon geographical 
administrative organization. In the international sphere it is the “country 
desk” that is the vital unit in the administrative framework. Thus the geo- 
graphical units—the “country desk,” the division, and the office are per- 
haps the most important. But the complexities of international affairs have 
increased the demand for functionalization. *? Today the great variety of 
activity in the intercourse between nations calls for more specialization 
in the treatment of specific problems. And it follows that the functional 
units created to handle such matters must cut through the boundaries ar- 
ranged for geographical organization. However well-suited the geographi- 
cal divisions may be for handling certain over-all phases of our foreign 
affairs these units must yield freely to the demands of functionalization. 

The problem of administration in international affairs is further com- 
plicated by the fact that in addition to the growing number of functional 
units within the State Department itself, the number of national agencies 
whose work touches on our external relations is steadily increasing. In 
particular, the work of the Commerce, Agriculture, Labor, and Justice 
Departments, and that of the National Defense agency is concerned with 
our foreign affairs at any number of different points. It is most essential 
therefore that the foreign activities of the United States government 
whether they be within the State Department or outside of it be harmon- 
ized. Without careful coordination of efforts the obvious results would be 
duplication, confusion, and an endless conflict in which competing agen- 
cies would attempt to substitute one judgment for another. 

In short, the real task of the State Department is to pull together 
the activities affecting our foreign relations by area and function both 
within and outside of the Department. In coordinating the geographical 
and functional units, it has been sagely suggested by one observer that the 
geographical units should “run ahead of events to indicate the frame of 
policy” that should be followed. “3 The geographical units should take the 


21 Washington Post, January 17, 1944. 

?2 For an astute analysis of this problem see Arthur W. Macmahon :“Function and 
Area in the Administration of International Affairs,” in New Horizons in Public Ad- 
ministration (University, Ala., 1945), pp. 117-45. 

23 Tbid., p. 126. 
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initiative in political affairs, whereas the functional units should have the 
major responsibility for the specialized fields. A primary responsibility of 
the State Department should, of course, be to make certain that the diverse 
activities of our governmental agencies all fit properly into the pattern of 
objectives set for our over-all foreign policy. An important move in this 
direction was made in 1944 by the creation of the Executive Committee: 
on Economic Foreign Policy. The State Department holds the chairman- 
ship of this Committee and it also furnishes the secretariat for the Com- 
mittee’s economic staff. As yet, the work of this Committee has only made 
a modest beginning, but as a guiding hand for securing a well-planned 
integration of governmental units dealing with foreign relations it shows 
considerable promise. 

Another innovation which promises some improvement in the han- 
dling of foreign affairs is the Policy Planning Staff established by Secre- 
tary of State Marshall in May, 1947. 24 Unlike the Executive Committee on 
Economic Foreign Policy, this body deals only with the activities of the 
State Department itself. It operates under the direction of the under- 
secretary of state and is chiefly concerned with developing long-range 
policy and gearing current operations of the Department to drive toward 
set objectives. 

Despite some relief by piecemeal reforms in the State Department’s 
organization, the prospect for quickly smoothing out the wrinkles in 
handling the administrative phase of our foreign relations does not look 
too promising. Not only has the character of diplomacy changed from 
the nineteenth century, when foreign relations were concerned only with 
sovereigns and foreign offices; the scope of external activities has increased 
to the point where the State Department must also synchronize its program 
with the work carried on abroad by the Commerce, Agriculture, War, 
Navy, Labor, and Justice Departments. Such circumstances alone present 
staggering problems of coordination and integration, but they are made 
more acute by the fact that the State Department, in company with 
foreign offices the world over, resolutely clings to tradition in dispatching 
its affairs. . 

The mechanics of diplomacy have yielded to change at an unbeliev- 
ably slow pace, revealing a hide-bound conservatism which prompted the 
distinguished French diplomatist, Jules Cambon, to remark that no voca- 
tion has as many sides, and there is “none which is less shackled by rules 
and regulations and more governed by tradition. . . .” Even as late as 1945 
the reform of foreign offices to speed up the conduct of diplomacy and 
make it more efficient was doggedly resisted. In Great Britain, where under- 
secretaries and other important officials had not been allowed to have any- 
one take phone messages for them even when they were in important con- 
ferences, the reliance upon outmoded diplomatic practices evoked the fol- 
lowing caustic comment: “. . . because the Foreign Office official believes 
the Foreign Office is perfect, he grimly defends the present system, and 

24 Department of State Bulletin (1947), 16:1007. 
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tries to argue that foreign policy does not need new-fangled devices such 
as internal telephones, teleprinters, filing systems, or even secretaries. 
He and his colleagues can do their jobs, thank you.... Anyway, it is very 
much like life at All Souls, which is all the better for having no bath- 
rooms.” 5 In the United States, the Department of State has been condi- 
tioned by the same forces that have kept diplomacy in fetters elsewhere, 
notwithstanding repeated efforts to bring about a break with the past. 
Several secretaries of state have taken office with the firmest intention of 
setting off an eruption, but the stoutest hearts have gradually succumbed 
to the glacier-like pressure exerted by the permanent bureaucracy of the 
Department. In the words of one harsh critic, other agencies of government 
“in varying degrees reflect the times, but the faded and moth-eaten tradi- 
tion of Victorian diplomacy seeps out of every cranny in the antiquated 
home of the State Department.” 7° Much of this attitude has very likely 
been influenced by the character of the Department’s personnel, for until 
quite recently low salary scales meant that few persons, except those with 
independent means, could afford a State Department career. Part of the 
conservative temperament has also been induced by the historical trap- 
pings and precedents that have enveloped the practice of diplomacy. 
Besides the social background of an important segment of its personnel 
and the confining influence of diplomatic tradition, one further factor has 
tended to mold State Department practices along conservative lines. In 
the course of their duties much of the time of State Department represen- 
tatives is spent representing our commercial interests abroad, and this work 
has not had an entirely negligible effect upon the permanent bureaucracy. 
Whatever the cause, however, conservatism is characteristic of the De- 
partment, and its significance is of no small importance. 

Because much of the work of the State Department is technical, and 
because the top positions of the Department shift according to the vicis- 
situdes of politics, a neophyte secretary of state or his immediate deputies 
are frequently constrained both to seek and follow the advice offered 
by permanent officials surrounding them. It is natural for an inexperienced 
political appointee to wish to avoid making a blunder or antagonizing those 
serving under him, hence he may become increasingly dependent upon the 
permanent satellites around him. Thus the professional officialdom of the 
Department of State is in an unusually strategic position to exert steady 
pressure on matters of foreign policy as well as on administrative organiza- 
tion. This group may influence the instructions that are sent to agents in 
the field, or it may express its sentiments through the interpretation of a 
report from an agent residing abroad, but no matter how it operates, it is 
a potent force within the Department. Moreover, what is true of the State 
Department in this respect is equally true of the British Foreign Office, the 
French Quai d’Orsay, and also of the Soviet Union’s foreign office, the 


25 New Statesman and Nation, August 4, 1945. 
?° Robert Bendiner: The Riddle of the State Department (New York, 1942), p. 109. 
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Minindel, certainly a factor for which due allowance must be made in in- 
terpreting the shifting scene of international relations. 


THE FOREIGN SERVICE 


By far the largest of the units in the State Department is the Foreign 
Service Office, which maintains posts and personnel among the capitals 
and important commercial cities of the world. 2? Early in 1947, the United 
States was operating embassies in thirty-nine countries, and legations in 
twenty-three. In addition, special missions had been established in three 
other countries, a personal representative of the president was still ac- 
credited to the Vatican, and approximately 250 consular offices were 
functioning in cities scattered throughout the world. 


Diplomatic and Consular Services 


Until 1924, the diplomatic and consular services of the United States 
were separated, but this was changed by the Rogers Act, which formed 
the basic charter of the American Foreign Service. The diplomatic officers 
are still considered political representatives while the consular officials— 
in line with their historic origins—are thought of primarily as commercial 
agents, but since the passage of the Rogers Act, Foreign Service officers 
may hold either diplomatic positions, consular positions, or both. The merg- 
ing of the services has not yet eroded the ancient prejudice of diplomats 
against the consular service. The idea once expressed in a tome on foreign 
affairs that “a consul need not be a gentleman” still lurks in the minds of 
some diplomats, but it seems to be conceded, nonetheless, that the merging 
of the two services was a worth-while venture from the standpoint of im- 
proving both morale and administrative afficiency. 

Besides the service merger, the Rogers Act laid the cornerstone for 
making the Foreign Service a career service. In 1906, President Theodore 
Roosevelt brought the consular service under a merit system by executive 
order and President Taft placed a substantial part of the diplomatic serv- 
ice on a‘similar basis a few years later, but neither step did much to 
justify the application of the word “career” to the system. Low salaries 
were still a deterrent to persons without an independent income, and as the 
president could change personnel, diplomats and consular officials were 
at the mercy of political shifts. The Rogers Act, however, put the merit 
system for the Foreign Service on a statutory basis and must be regarded 
as a landmark among State Department reforms. 


Foreign Service Act of 1946 


Since 1924, the Foreign Service has undergone several minor alterations, 
but the major change was accomplished in 1946 with the passage of the 


27 See The Foreign Service, State Department Publication No. 2745 (Washington, 
1947). 
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Foreign Service Act. ?° This legislation established five basic categories 
for Foreign Service personnel: chiefs of missions, F oreign Service officers, 
Foreign Service reserve officers, F oreign Service staff, and alien clerks and 
employees. The chiefs of missions, ambassadors, and ministers fall within 
the first group, while the second—Foreign Service officers—is composed 
of the professional officers who staff our embassies and consulates abroad. 
The Foreign Service reserve officers is a classification used to distinguish 
the specialists or technicians who serve in the Foreign Service for limited 
periods up to four years. This group also includes the cultural attachés 
who are attached to some of the more important embassies. The fourth 
group—Foreign Service staff officers—contains technical and professional 
personnel who serve in a non-executive capacity with approximately one- 
half of the staff corps made up of clerical personnel. In the last category— 
alien clerks and employees—are the persons hired to serve chiefly among 
our 250 consular posts. Congress does not permit the employment of alien 
personnel at diplomatic missions for the obvious reason that they might 
come into contact with confidential political reports and highly classified 
material. But aliens may be hired at our administrative sections abroad and 
at consular posts, and both are largely staffed by alien employees. 

Along with changes of classification, the Foreign Service Act of 1946 
provided for a long overdue increase in salary scales. Ambassadors and 
ministers, whose compensation heretofore had been based upon scales 
established in 1855 were pushed up to levels that provided salaries of 
$25,000 per annum for the top six or seven posts, and $15,000 for most 
posts. In the Foreign Service officers category, the salaries now range from 
$3,300 for a person entering in his early twenties, to $13,500 for a career 
minister. Reserves, cultural attachés and so forth, are compensated on the 
same basis as Foreign Service officers, while the Foreign Service staff corps 
salaries have been increased to a scale that allows $720 per annum for a 
local American messenger boy to $10,000 for the top administrative officers. 
Normal entrance salaries for general clerical and stenographic personnel 
abroad is about $2,160. Salaries for alien employees are not standardized 
and are generally set in accordance with prevailing wage rates in the 
individual locality. 

In furtherance of previously established policy, the Foreign Service 
Act also provides for more liberal living allowances to supplement the 
new salary scales. The Moses-Linthicum Act of 1931 granted additional 
stipends for such items as rent, heat, and increased living costs at posts 
abroad, and the Foreign Service Act generously increased such allotments. 
In general, the allowances fall into two classifications: those designed to 
aid an officer in meeting expenses which he would not ordinarily be ex- 
pected to incur if he were residing in the United States, and allowances 
designed to compensate an officer for legitimate expenses incurred in dis- 


?8For a discussion of the development and present-day operations of the Foreign 
Service see J. Rives Childs: American Foreign Service (New York, 1948). 
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charging his official obligations. Thus, the first allowance category aims to 
compensate American officers and employees in the Foreign Service for 
the increased cost of living abroad as compared with the United States, 
while the latter is designed primarily to help defray the extraordinary 
expenses of Chiefs of Missions who frequently have to live in residences 
provided by the government that are exceedingly expensive to maintain. *° 

It would be erroneous to conclude that the financial lot of persons in 
the Foreign Service is utopian; it is far from it. The cost of educating 
children of Foreign Service employees is a heavy item. if parents wish 
to send them back to the United States. Furthermore, to maintain the 
standards that are expected of a person of his position, an officer must 
make heavy outlays. This is particularly true of ambassadors, ministers, 
and those in the higher echelons of the Foreign Service.3° A number of 
officers manage to live on their salaries and allowances quite well—so 
well, in fact, that many are reluctant to return to Washington and spend 
a year or two feeling the political pulse of this country, because they lose 
their allowances while living in the United States. Despite the unques- 
tioned progress that has been made in improving salary standards, the 
top posts in the Foreign Service must still be cushioned by an independent 
income, and many officers stationed in other important areas are required 
to stretch salary and allowance carefully to make ends meet. 

In a service which has been so slow to discard political and financial 
availability as the main determinants for filling the more desirable posts, 
the development of a well-conceived promotional scheme has been a con- 
tinuing problem. After much study, a promotional and retirement plan is 
now in operation that takes its inspiration from the systems used by the 
British Navy and our own naval forces. Foreign Service personnel is dis- 
tributed through nine grades, ranging from the highest, Class 1, to the 
lowest, or unclassified grade. Officers who enter the Foreign Service at 
Class 6, spend three years at this level during which time they are on 
probation. At the end of this period they are eligible for promotion, and a 
asses on this question. If an officer is promoted, he moves 


selection board 
F three years before being considered 


up to Class 5, where he again serves Zc 
for promotion. As a means of preventing dead wood pyramiding at the 


top, once an officer completes his three years in Class 5, if the selection 
boards during the following five years fail to recommend him for promo- 
tion to Class 4, he will be dismissed from the Service with a payment 
equal to one month’s salary for each year of service. The same rule applies 
to officers in Class 4; and also to Classes 2 and 8, except that an officer 
dismissed at this level would be given a pension rather than a lump sum. 
Thus, any Foreign Service officer who remains in Classes 2, 3, 4, or 5 

29 Under the Porter Act of 1926, the United States has acquired some residences 


to house ambassadors and other Foreign Service personnel. 
30 Ambassador Charles G. Dawes reported he spent $75,000 at the Court of St. 


James, while Ambassador William C. Bullitt is reported to have spent $100,000 a 
year in Paris. 
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longer than eight years, or in Class 6 more than three years, will be dis- 
missed from the Service. 

Two selection boards are used under the new plan, and their mem- 
bership consists of four Foreign Service officers and one person not con- 
nected with the government. The non-governmental representatives who 
were selected for the trial run of the selection boards in February, 1947, 
were a New York lawyer and the personnel director of Westinghouse 
International, and it was generally felt that the presence of these outsiders 
was conducive to a more impartial judgment in passing upon promotions. 
Some indication of the standards employed by the two boards is given 
by the fact that, out of 705 Foreign Service officers eligible for promotion, 
only 173 were upgraded. All of the 532 officers who were passed over, 
however, will have at least one more chance, and in most cases three or 
more chances. 

The retirement age of the Foreign Service has been lowered from 
sixty-five to sixty—a change that seems to be in harmony with recent trends 
in personnel policy, and also appears to be particularly sound for a pro- 
fession that often makes heavy physical demands on its practitioners. 
Officers who manage to reach Class 1 will not be dismissed (under the 
new plan, the average career officer will reach Class 1 when he is fifty- 
two), but will be automatically retired at sixty just the same as officers in 
the lower classes. As a result of changes in the retirement plan, an officer 
receives a pension equivalent to 2 per cent of his average salary for the 
last five years preceding his retirement multiplied by the number of 
years of service. #4 An officer with twenty years of service may retire at 
fifty, which leaves him a dignified exit if he fears that a selection board 
is likely to dismiss him from the Service. 


THE FOREIGN SERVICE AS A CAREER 


At this juncture it is too early to generalize about the over-all effect of 
the reorganization which the Foreign Service Act sought to achieve. Some 
encouragement, however, may be deduced from the fact that a little over 
60 per cent of our chiefs of missions are men who may be rightfully 
called career officers, and have attained their present rank either as a result 
of a merit promotion from the Foreign Service, or the Department, or 
both. Rigid examinations are now required before the Service may be pene- 
trated at any level—except of course, in the case of several desirable posts 
at the ambassadorial or ministerial level, which are still bartered across 
the political counter. Yet, with all its romantic allure and seemingly expan- 
sive horizons for service, one should not jump to the conclusion that the 
Foreign Service can absorb vast numbers of young men and women for 


31 Not to exceed thirty years of service. 
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service abroad.3? The number of actual positions open each year is exceed- 
ingly small and only a small number of those who pass the examinations, 
and this is but a small fraction of those who attempt them, eventually 
secure appointment. Thus far, Harvard, Yale, and Princeton have supplied 
most of the career officers to the Service, in that order. ** State Depart- 
ment officials hasten to explain that this circumstance is not caused by any 
element of social prestige, but rather because of the interest in foreign 
affairs at these educational institutions. While this explanation is substan- 
tially correct, the tie lines between these institutions, along with a few 
others, and the State Department are well anchored. For example, George- 
town, which supplies the next largest number of graduates among the first 
ten (the others are California, Stanford, George Washington, Columbia, 
Dartmouth, and Michigan) has long been noted for feeding its graduates 
into the Foreign Service corps. 

Before taking up a discussion of the Foreign Service office as it func- 
tions within the general framework of international diplomacy, a brief 
comment is in order on the uniqueness of its personnel problems. The 
Service definitely needs specialists and technicians, but it also desires to 
strike a proper balance by staffing its posts with men who have had a 
broad cultural training. This objective has proved particularly vexing in 
filling the consulate posts where the duties require technical skills, yet 
the work is so routine that many officers complain that if left in such posi- 
tions too long they stagnate and thus impair their promotional oppor- 
tunities. 

Another personnel difficulty centers on a matter that ordinarily would 
be unimportant: in the Foreign Service, the role of an officer’s wife or 
family often poses a chronic problem. The Foreign Service does not 
maintain a file on “wives” as is sometimes uncharitably alleged, but its 
personnel administrators do not hesitate to admit that wives take up an 
inordinate amount of space in the personnel files. Here, the problem is 
not simply the pressure brought to bear by an officer for a change in posts 
because of his wife’s or family’s health; it can be more serious. Where 
a profession revolves to a considerable extent around social amenities, it : 
not a happy situation where the wife of Officer A cannot get along witl 
Mrs. Y., or someone else in the diplomatic colony. Nor is it helpful if 
Mrs. Y. has a strong dislike for “Lower Slobovians,” or specific nationalities, 
and sets up a constant clamor for a change. Clearly, the wife of a Foreign 
Service officer may have an important influence upon her husband’s 


32 With the 1948 budget calling for a total of only 1,400 career officers among whom 
the yearly turnover is ete saell it is obvious that the Foreign Service is i - career 
that is open to many. For a discussion of opportunities and training for the Foreign 
Service and career opportunities abroad in other governmental de ameat see 
Grayson Kirk: The Study of International Relations in American Colleges and Uni- 
versities (New York, 1947), pp. 61-7. > 

33 eis for women ta the Foreign Service have been extremely limited. 
In 1947 there were only nine career officers who were women. 
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career, and it is equally certain that these family considerations give rise 
to personnel problems unique in the Federal government. 

The forces of the Foreign Service are now distributed throughout 
the 800 embassies, legations, and consulates that the United States main- 
tains. Among the diplomatic missions, the embassy ranks highest, and 
wherever the government sends an ambassador the mission is known as 
an embassy. Where the American representative is a minister, the mission 
is called a legation, and the full title of the minister is Envoy Extraordinary 
or Minister Plenipotentiary. Quite frequently a Foreign Service officer may 
hold the personal rank of minister without being credited as Minister 
Plenipotentiary. A consul general, for example, may be a minister in rank, 
and yet not be accredited as a Minister Plenipotentiary. Among foreign 
capitals, the consulate is a part of the mission staff. In other cities, the 
consular office may be either a consulate general, or a consulate. These 
offices in turn are headed by a consul general, a consul, or in very small 
offices, by a vice-consul. 


The Consular Service 


The consular service demands a substantial degree of technical competence 
from its agents. To certify properly the invoices of goods and thereby seek 
to prevent violations of customs regulations a consul must be well ac- 
quainted with United States tariff laws. He also has important responsibili- 
ties in connection with the American Merchant Marine. All masters of 
American vessels must deposit papers with the local United States consul 
when docking in a foreign port, and must secure the return of the papers 
before clearing port. Consuls have some jurisdiction over disputes arising 
between masters, officers, and seamen, and in addition they attempt to 
care for American seamen who need relief in foreign ports. 

Many of the consul’s duties are of a quasi-legal character. Thus he 
frequently administers oaths, certifies official documents, and occasionally 
administers the estate of an American citizen who dies abroad. In China, 
under the terms of the celebrated Cushing Treaty between the United 
States and that country in 1844, American consuls exercise rather broad 
legal jurisdiction over American citizens. Because of the peculiarities of 
Chinese law, the Cushing Treaty permitted United States consuls to try 
and punish American citizens who committed crimes in China. Since 1906, 
consular officials shared this jurisdiction with the United States Court for 
China but in 1944 by mutual agreement of the two countries, the United 
States gave up this unusual arrangement to which China had graciously 
consented for a full century. 

Besides the lengthy list of miscellaneous functions undertaken by 
consular officials, they have traditionally been expected to keep track of 
trade opportunities that would further American business and commerce. 
Consuls are customarily granted certain immunities by the receiving 
governments, but unless specifically provided for, they do not enjoy the 
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broad immunities accorded diplomatic agents. Unlike diplomatic officers, 
consuls are not accredited to governments but are simply instructed to 
perform specified duties, with the permission of the receiving state. 


Diplomatic Customs and Practice 


In accordance with accepted custom, the diplomatic representatives of 
the State Department take the titles and ceremonial ranking decided upon 
by the Congress of Vienna in 1815, and the Congress of Aix-la-Chapelle 
in 1818. The diplomats thus fall into four classes: ambassadors, envoys 
or ministers plenipotentiary, ministers resident or charges d'affaires, and 
take precedence over each other in that order. For the first century, the 
United States did not send any ambassadors abroad, electing instead to 
have the country represented by diplomatic agents in the other classes. 
But in 1893, Congress passed an act stipulating that a representative of 
the United States should hold the same rank as that of a foreign represen- 
tative serving in this country. In practice this has meant that the United 
States usually reciprocates when a foreign nation sends an ambassador, 
although this is, of course, subject to the wishes of Congress. Until shortly 
before World War II, it was customary to send about eighteen ambassadors 
abroad, but this number was augmented to thirty-nine by the creation of 
several new ambassadorships in Latin America, a decision, incidentally, 
that was widely applauded in this region as a sincere gesture of friend- 
ship. 34 
The general practices in diplomacy with regard to such questions 
as letters of credentials, immunities, and other conditions surrounding the 
profession have become well standardized by custom and international 
law, and the United States adheres closely to these conventions. Before 
sending a diplomatic agent abroad, an attempt is usually made to see if 
the proposed diplomat will be acceptable to the receiving state. The 
president generally tries to select a person who will be acceptable to the 
receiving state, but the latter is not compelled to accept an appointee 
who is a persona non grata, nor must it give a reason for refusing to 
receive him. All diplomatic representatives of the United States above 
the fourth class (charges d’affaires) receive, before starting out on a mis- 
sion, a letter of credence from the president which is signed by the secre- 
tary of state and addressed to the head of the foreign state. 

During his service abroad, the diplomat enjoys the broadest exemp- 
tions from the criminal and civil jurisdiction of the state to which he 
is accredited. Technically, the country where he is serving cannot try 
him for any criminal offense, nor can he be sued for any civil injury that 
he might have committed while serving his government. The immunities 
which the diplomat enjoys also extend to his family and the diplomatic 
suite which includes all persons whose work is necessary for the satis- 


34 The United States now sends ambassadors to all the sovereign countries in the 
Western Hemisphere. 
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factory functioning of the mission. In actual practice, it need hardly 
be mentioned that the successful diplomat rarely places himself in an 
awkward position that would give him the option of falling back on his 
immunities, and the same is true of members of the diplomatic suite. 
The head of a mission, moreover, can voluntarily turn over a member of 
his staff to the local authorities when an offense has been committed, and 
American diplomats, anxious to secure observance of local law and keep 
foreign relations on a cordial basis, have not hesitated to exercise this 
prerogative. As further insurance against the possibility of an abuse of 
diplomatic immunity, the State Department issues to all persons starting 
out on a mission specific instructions that their own real or personal 
property is subject to local jurisdiction—a warning that is also quite un- 
necessary for the diplomat who well knows that his professional career 
requires exemplary conduct in both his personal and official affairs. 

Should a diplomatic agent prove to be no longer acceptable during 
the course of a mission, he may be dismissed by the receiving country 
or a demand may be made that he be recalled. During the presidential 
campaign of 1888, the British Minister, Lord Sackville, made an unfor- 
tunate comment on the impending election in a letter which subsequently 
came to public attention. The United States government cabled a de- 
mand for his recall. When this request was not immediately granted, he 
was dismissed and given his passport, establishing a precedent that the 
British Ambassador to this country in 1940, Lord Halifax, was perhaps not 
unmindful of when queried about the relative merits of presidential can- 
didates Roosevelt and Willkie. “Make me an American citizen,” he added 
quickly, “and I'll tell you how I would cast my vote.” 

American diplomats are assiduously instructed to refrain from taking 
an active part in the politics of the country to which they are accredited 
and they are quite effectively muzzled under threat of stern disciplinary 
measures if they write articles or make speeches on political subjects that 
have not first been cleared through proper channels in the State Depart- 
ment. Although the United States has probably been involved in more 
than its share of recalls, these are the exception rather than the rule. As 
far as our own diplomats are concerned, there have, it is true, been in- 
stances of subtle suggestion whereby foreign powers have made it known 
that they would like to have an American diplomatist recalled and re- 
placed with a more acceptable successor. The waning popularity of the 
former American Ambassador to the Soviet Union, William C. Bullitt, 
was undoubtedly a factor which led to his replacement by Joseph E. Davies. 
In the vast majority of cases where a diplomat falls into gradual disfavor, 
however, the situation is handled without a sharp rupture of cordial 
relations. Again, the fact that an American diplomat is recalled does not 
necessarily mean that such action has been requested or that his mission 
has been terminated. Diplomats are frequently recalled for the purpose 
of giving them further instructions or gathering their advice. And they 
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may be recalled by way of a protest against the domestic practices of the 
foreign country where they are serving, as was the case when President 
Roosevelt recalled Ambassador Dodd from Nazi Germany in November, 
1938, to express disapproval of the outbreak of the Jewish pogroms. 

Life in the diplomatic corps, as one might readily surmise, subjects 
a person to a rigid discipline. Professionally, the diplomats serving in the 
Foreign Service might be said to represent this nation’s radar equipment. 
Among the foremost of their duties is that of training a keen eye on all 
political developments and faithfully reporting these events to Washington. 
They are also negotiators both in executing current agreements and in 
maintaining a lookout for future agreements that might prove beneficial 
to this country; and finally they have protective responsibilities for the 
safeguarding of personal and property rights of Americans residing or 
travelling abroad. 

In the course of his tour of service, the diplomat must measure up 
to exacting and trying social demands. He must quickly learn to tune 
himself to the wave-length frequencies of foreign people, if he is to win 
their confidence and be able to understand them. In consequence, he 
must strive to adjust to their customs and manners as far as possible. At 
the same time, the diplomat must also function within the confines of 
strictly prescribed codes of etiquette in the diplomatic colony and of the 
inflexible business procedures decreed by the State Department. And, as 
in the Army, rank in diplomacy is not a matter to be taken lightly. Here 
again, the rule followed by the State Department is the one laid down 
by the Congress of Vienna, under which diplomats of the same class—that 
is ambassadors, envoys, ministers, or charges d’affairs—rank according to 
the precedence of the date giving official notification of their arrival. 

But if the American Foreign Service officer chafes under the many 
diplomatic niceties, he is likely to become exacerbated over the regulations 
prescribing the methods he must use in making out reports and covering 
a great variety of other matters in minute detail. He must, for example, 
never say “I believe,” or “I suggest,” in writing a report, but is always 
required to use the third person. Much of the diplomat’s time is consumed 
by extremely trivial matters, which are made to sound all the more so 
because of the stilted, if not pontificial, methods that govern their dis- 
position. The following cablegram signed by the Undersecretary of State 
(probably drafted by a subordinate and signed for the Undersecretary ) 


well illustrates this point: 


AMEMBASSY RESTRICTED 


HABANA, (CUBA) APRIL 3, 1946 


Reference Embassy’s airgram No. 218, February 18 regarding sprinkling 
by a group of distinguished ladies, on the Pan American tree, of certified 
waters from the rivers or lakes of the Sister Republics. 
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The Department concurs with the Embassy’s approval of this project. 
A container of genuine Potomac River water from the capital of the 
United States is being sent air express. 


It is suggested that if the container suffers damage in transit and the 
liquid therein be dissipated, that water be secured from a source in 
the Embassy which may be considered United States soil. It is believed 
that the Embassy can supply an appropriate container into which the 
specimeni can be transferred prior to the activities of the lady who will 
represent the United States. 

ACHESON 


Again, to correct any false notions concerning the glamour of the 
Foreign Service it is worth noting a comment of an officer, whose six- 
word summary of the work involved is not an exaggeration. A surprising 
amount of the work done by our three-hundred embassies, legations, and 
consulates, he describes as “undramatic drudgery performed in unre- 
warded anonymity.” Not all of the duties, of course, are as unimaginative 
or unchallenging as this characterization would imply, but there is much 
sterile routine from which even the high functionaries of the Service 
do not escape. 

For personal accounts of the more trying aspects of a diplomat’s pro- 
fession, the memoirs or autobiographies of some of our ambassadors 
provide rich quarries of information. ** The activities that a diplomat 
must suffer through are as incredible as they are multitudinous, yet they 
are a part of the task of securing a better understanding between two 
peoples and they contribute to what Walter Hines Page, Ambassador 
to the Court of St. James, called the “warp and woof of our international 
friendliness.” That qualities of temperament are inseparably linked with 
the success or failure of a diplomat, few would deny, though they are by 
no means reducible to packageable form. The United States has produced 
some remarkably able diplomats like James Russell Lowell and John G. 
Winant, both of whom differed greatly in training and personality. Oliver 
Wendell Holmes’s reference to the “enchantments” and “alluring arts” by 
which “our truthful James led captive British hearts,” have been quite 
simply set down as “his gift for friendship and his beguiling talent for after- 
dinner oratory.” Upon his arrival at the Court of St. James, Lowell was 
advised by Lord Coleridge, perhaps the most talented speaker in Great 
Britain, that he would receive a wearisome number of invitations to speak. 
“Select your anecdote before hand,” counselled Coleridge, “and when 
called upon, lead up to your anecdote, tell it, go gently away from it and 
your speech is made.” Lowell heeded this advice with the result that his 
popularity with the British people has probably never been equalled by 

38 For an account of a typical day in one of our principal embassies see the descrip- 


tion of Ambassador Jefferson Caffery in action at Paris in J. Rives Childs: American 
Foreign Service (New York, 1948), pp. 88-90. 


716 A GRAMMAR OF AMERICAN POLITICS 


an American representative. That sharp wit and clever tongue are effec- 
tive catalysts in winning over a people is also borne out by the career of 
Sir Gerald Campbell, one of the most successful British diplomatists to 
serve in the United States, who began his mission after landing in Phila- 
delphia on July 4, 1920, with the remark that “it was nice to see everyone 
enjoying taxation with representation.” 

On the other hand, quite a few American diplomats have given highly 
creditable performances without any oratorical skill whatsoever. Public 
speaking admittedly was not the forte of Ambassador Winant, yet he won 
the warm affection of the British people and established an enviable 
record as an able diplomat. As a tool of the trade, of course, skill in public 
speaking will continue to serve the diplomat in good stead, but the lack 
of it may be compensated for by other abilities just as surely as much of the 
personal charm and elegance of the nineteenth-century diplomat has been 
superseded by other qualities. 


THE CHANGING NATURE OF DIPLOMACY 


Within the general framework of international diplomacy there have been 
important changes that have affected the working habits of the American 
diplomat. Radical changes in communication have whittled down his op- 
portunities for making personal decisions that were justified in the days 
when it took six weeks or more to wait for proper instructions. To state 
that the diplomat today is merely a “clerk at the end of a telegraph or 
telephone wire” is an over-simplification though technical advances have 
unquestionably bound the diplomat to the policy-making authorities in the 
home office in so far as instructions are concerned. But the contention that 
there is a radical distinction between the old diplomacy and the new 
has probably been overworked. The diplomatic representatives of the 
United States are still agents of a sovereign government and are committed 
to serving the interests of that government. Diplomatic practices, or per- 
haps what might be called the rules of the game, have been refined, but 
diplomacy still has the essential marks of a domestic political struggle 
diffused to global proportions. Indeed, Lord Grey’s remark on this sub- 
ject a quarter of a century ago is unfortunately pertinent to post-World 
War II diplomacy: “Representatives of governments call each other Excel- 
lency, and so forth, but the game they play is essentially the same as if 
they were called Tom, Dick, or Harry.” ; : 
On the optimistic side, however, the upward swing of a progressive 
diplomacy that seeks to orient the diplomatic practices of an individual 
state with the larger and more compelling interest of a community of 
nations deserves to be emphasized. In the course of its evolution, diplomacy 
has progressed “from the narrow conception of exclusive tribal rights 
to the wider conception of inclusive common interests,” and the United 
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States, after failing to help nourish this trend by joining the League of 
Nations, has now nailed its standard firmly to the Charter of the United 
Nations. Under the impetus of being a leading participant in the United 
Nations, American diplomacy takes on a new significance. Its task is not 
only to recast its operations to fit within the larger framework of the 
United Nations organization, but also to harmonize them with the many 
important subsidiaries of the parent organization in coping with problems 
that transcend national boundaries. In such a setting, it does not seem 
too much to hope that the evolutionary trend in the management of foreign 
affairs will continue toward a world federation without destroying the 
individuality of its component members. , 
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CHAPTER XXXV 


FOREIGN POLICY AND THE AMERICAN GOVERNMENT 
IN ITS INTERNATIONAL SETTING 


® 


There are critical moments in the life of every nation which call for the 
straightest, the plainest and the most courageous thinking of which we are 
capable. We confront such a moment now. It is not only desperately important 
to America. It is important to the world... . 

The thing . .. we need to do Mr. President . . . is to frankly face the postwar 
alternatives which are available. . .. 

There are two ways to do it. One way is by exclusive individual action in 
which each of us tries to look out for himself. The other is by joint action in which 
we undertake to look out for each other, 

The first is the old way which has twice taken us to Europe’s interminable 
battlefield’s within a quarter of a century. The second way is the new way in 
which our present fraternity of war becomes a new fraternity of peace. I do not 
believe that either we or our Allies can have it both ways. They serve to cancel 
out each other. We cannot tolerate unilateral privilege in a multilateral peace. .. .1 


MoNG the nations not bent upon territorial conquest or world 
aggression in furtherance of a revolutionary ideal there are three 
fundamental motives in charting foreign policy—security, the 

desire for favorable trade, and the humanitarian quest for a peaceful world 
in which the cultural and material interchange of people and ideas will 
remain fluid. It takes no fine discernment to observe that the first of these 
objectives may rest upon the third or vice versa, and that perhaps to enjoy 
any of these goals for more than a brief period a nation must strive to 
secure all three. National policies aimed at security that fail to take into 
account the stake of all nations in keeping peace may only postpone 
and increase the magnitude of eventual conflict. Similarly, unsound and 
narrowly conceived trade policies designed to undercut the economic 
health of other nations may start an infection that will sooner or later de- 
Stroy security and peace. 

To live—that is, to provide employment and food for her people— 
Switzerland must import 75 per cent of the raw materials that are proc- 


1 Speech of the Hon. Arthur H. Vandenberg delivered in the United States Senate, 
January 10, 1945. 
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essed into watches, precision instruments, and other articles for which she 
is noted, and she has to import about 50 per cent of her required food- 
stuffs. A larger nation that today is in much the same situation as Switzer- 
land, is Great Britain whose survival depends upon her ability to import 
the materials she needs and vastly step up the sale of her exports. By slow 
stages the realization that a country must not only export but must also 
import goods if the sources of economic conflict among nations are to be 
removed, has made definite inroads. The reasonableness of this proposition 
should be fairly evident. Inequities in the distribution of natural resources 
among different nations require some countries to import raw materials. 
And, in order to pay for the raw materials, they must be able to sell in the 
export market articles manufactured from them. The residents of other 
countries, of course, have often been painfully aware of the conditions im- 
posed upon them by their geographic position both in terms of military and 
economic security. But the inhabitants of the United States have for many 
years been able to side-step this worry because of (1) the unusual fertility 
of their soil, (2) the abundance of their resources, and (8) the strategic 
security afforded by their remoteness from other nations. Each of these 
geographic factors has also influenced the evolution of American foreign 
policy even though the individual citizen may not always have been con- 
scious of it. In an earlier period, the geography of the United States en- 
couraged withdrawal policies and fostered a general attitude of indiffer- 
ence toward international affairs. More recently, however, the change in 
pace of communication linked with the disastrous effects of two world wars 
has wrought a significant alteration in our conception of the United States’ 
position in the international community. The fabulous Yankee Clipper of 
the 1850’s with its top speed of eighteen knots has given way to the Pan 
American Airways Clipper with a cruising speed of three hundred miles 
per hour—and modern warfare with its radioactive missiles leaves no 
cranny of the earth’s surface impregnable to attack. Thus the aims of our 
foreign policy may no longer be based upon the assumption that our geo- 
graphic setting makes us invulnerable in terms of military security. 2 Nor 
may the course of foreign policy be mapped with the comfortable assur- 
ance that strategic materials are inexhaustible, for it is already ominously 
apparent that our mineral reserve has been tapped to dangerously low 
levels in some instances. 

In the course of its evolution American foreign policy has not always 
favored political abstention. At times our diplomacy has made bold ad- 
vances in expanding our foreign relations, just as it has carried us in the 
opposite direction on other occasions. Speaking broadly, the problems of 
American foreign policy divide into two groups, those which may be 
thought of as primarily political and those that may be regarded as eco- 
nomic. In dealing with both of these facets of our foreign policy it is well 
to recall that initially the United States concerned itself specifically with 


2 See Nicholas J. Spykman: America’s Strategy in World Politics (New York, 1942), 
pp. 446-8. 
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one nation at a time in working out its foreign policies. The idea of in- 
. volvement in larger commitments where we shared responsibility for en- 

. forcement with a group of nations was slow in evolving. ° Like the indus- 
trial revolution, acceptance of our international responsibility for helping 
to insure a peaceful and prosperous world was not consummated in a single 
moment; it was a gradual process that spanned the better part of a century 
and a half. In the course of that period—which saw many false starts toward 
international collaboration—American foreign policy took on certain doc- 
trines and characteristics, some of which have long since outlived their 
usefulness. Others, however, have remained as vital anchorage points, and 
continue to be invoked as the architects of American foreign policy cope 
with the international problems of the hour.‘ 


SHIFTING CURRENTS IN AMERICAN FOREIGN POLICY: 
POLITICAL TRENDS 


“The American foreign policy,” wrote De Tocqueville in 1832, “is reduced 
by its very nature to await the chances of the future history of the nation, 
and for the present it consists more in abstaining from interference than in 
exerting its activity.” ° From its inception the United States government 
proceeded cautiously in its political relations with other nations. * The 
origins of the political isolationist doctrine are generally attributed to 
Washington who warned his fellow countrymen that the best rule for this 
country in regard to foreign nations was “in extending our commercial 
relations,” and to maintain “as little political connection as possible.” An- 
other early occupant of the presidency who took a critical attitude toward 
entangling alliances with European powers was Thomas Jefferson. He 
was ever fearful that the United States by soliciting favors from other 
countries might be called upon itself to reciprocate and thus become in- 
volved in the conflicts of the European continent. As a budding member of 
the international community, the United States found it expedient to re- 
main aloof from political commitments during its infancy.’ The govern- 
ment managed to avoid being drawn into the Napoleonic Wars, and it was 


’ The successive contributions of the United States toward the objectives of inter- 
national organization are brought out in a unique study by Malbone W. Graham: 
American Diplomacy in the International Community (Baltimore, 1948). 

*An illuminating and brilliantly conceived book of readings on the problems of 
American foreign policy is Lawrence H. Chamberlain and Richard S. Snyder: Amer- 
ican Foreign Policy (New York, 1948). In connection with this chapter see particu- 
larly chaps. 11-18, 24, and 25. 

® Alexis de Tocqueville: Democracy in America (New York, 1900), Vol. I, p. 237. 

® An extensive and carefully selected book of significant documents in United States 
diplomatic history is R. J. Bartlett, editor: The Record of American Diplomacy; Docu- 
ments and Readings in the History of American Foreign Relations (New York, 1947 ). 

7 “In the first hundred years and more of the history of American foreign policy, 
writes Dexter Perkins, “the distinctive feature, outside of the expansion of territory, is 
the crystallization of the tradition of what has come to be called isolationism.” —The 
Evolution of American Foreign Policy (New York, 1948), p. 40. 
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not a participant in the Congress of Vienna which formulated the peace 
treaties at the end of the Napoleonic Wars. Our early foreign policy, in 
brief, was one which aspired to keep this country from being embroiled in . 
European affairs and at the same time ward off any threat of European 
expansionism on the American continent. 

In the course of its history American foreign policy came to be iden- 
tified with certain prominent doctrines and principles such as non-inter- 
vention, neutrality, freedom of the seas, recognition of de facto govern- 
ments, the maintenance of reciprocity without discrimination in com- 
mercial agreements, and the Monroe Doctrine. ® Clearly, not all of these 
doctrines or principles have meant the same course of action when ap- 
plied, and some have now been abandoned. Nonetheless, some of these 
principles have, with broad variations, guided American foreign policy 
during the major part of its history and call for brief mention here. 


Non-Intervention 


The principle of non-intervention, although designed primarily to keep 
this nation apart from all European political arrangements, was also de- 
signed to suggest our determination not to intercede in the internal affairs 
of other nations. ® Under the latter interpretation the doctrine of non- 
intervention was intended to affirm the right of each nation to determine 
its own form of government and to handle its own domestic problems in 
any manner it deemed necessary. During the nineteenth century the idea 
that the United States should not interfere in the domestic affairs of an- 
other country was quite generally followed, but certain foreign-policy 
measures were occasionally used to influence domestic policy within an- 
other nation. Thus, the recognition of Haiti by the United States in 1826 
was withheld because the government of Haiti was unstable and it dis- 
criminated against American trade. Moving into the twentieth century, 
the tendency to use the instruments of foreign policy for the purpose of 
influencing internal domestic conditions of a country became more notice- 
able. This was particularly true of the Latin American countries. Asa con- 
dition for the recognition of Haiti, President Taft agreed to recognize the 
Leconte government when it was “in full possession of the machinery of 
government with the acquiescence of the people of Haiti and was in a 
position to meet its international responsibilities.” Again in 1918, Presi- 
dent Wilson refused to recognize the Huerta government in Mexico until 
civil warfare had ceased, assurances were given of a free election, and 
Huerta would promise not to be a candidate in any ensuing election. Thus, 
the doctrine of non-interference did not exactly preclude action calcu- 


American diplomacy will be found in Seuviel Biage 
i i. i Thomas 

Bemis: A Diplomatic History of the United States (New York, 1942). See also 

A. Bailey. if Diplomatic History of the American People (New York, 1947), and 

J. M. Mathews: American Foreign Relations: Conduct and Policies (revised edition; 


New York, 1938). , ; 
° See John Bassett Moore: Principles of American Diplomacy (2nd ed.; New York, 


1918), p. viii. 


8 The most complete account of 
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lated to influence domestic policy. With notable exceptions, such as par- 
ticipation in the Hague Conferences of 1899 and 1907, aiding the joint 
military expedition of European countries in Japan during the Boxer Re- 
bellion of 1900, and serving as mediator to conclude the hostilities of the 
Russo-Japanese War of 1905, the United States abstained from making 
any major political commitments in international affairs until after the 
beginning of World War I. The abstention from political commitments, 
however, did not mean that the foreign policies of the United States op- 
posed the negotiation of economic and commercial agreements with other 
nations. Indeed, the trade and commerce of the United States with other 
nations did much to temper the political isolationism which characterized 
this country’s foreign policies for so many years, and our commercial rela- 
tions gradually reinforced the need for greater political participation in 
the arrangement of the world’s affairs. 


Neutrality 


Closely allied with the non-intervention doctrine was the doctrine of 
neutrality which was a logical outgrowth of a non-intervention policy. !° 
Although not unmindful of the debt this country owed to France for assist- 
ance during the Revolutionary War, the United States declined to come 
to the aid of France during her conflict with Great Britain at the close of 
the eighteenth century and this policy was set forth by Washington’s 
Proclamation of Neutrality in 1793. The origins of the neutrality prin- 
ciple stretch far back into the history of international law. Essentially, the 
principle of neutrality simply means that in exchange for a neutral’s agree- 
ment not to give military assistance to countries engaged in warfare and 
to respect the military operations of the belligerents on such matters as 
contraband and blockade, the belligerents agree to respect the neutral’s 
rights to maintain an uninterrupted trade with other belligerents. This, 
concession was only granted, of course, if the goods traded were not con- 
traband—in other words military or war supplies. 

In those days, neutrality as a foreign-policy doctrine seemed reason- 
ably sound for a nation as yet too immature to risk antagonizing nations 
with more formidable military and naval strength. But however expedient 
the policy of neutrality may have been in the early nineteenth century, 
changing conditions of international society and in the conduct of warfare 
gradually made a strict application of this principle untenable. “The 
United States as a champion of neutral rights,” comments Professor Bemis, 
“found that the defense of these rights led not to neutrality but to war, 
when violations touched American lives rather than American property. 
Reflective opinion slowly began to ask whether legal rights, the defense of 
which spells war rather than neutrality, were after all the best kind of 
rights.” 11 Even before World War I the list of goods that were considered 
contraband during time of war had become far more extensive than it was 


10 See Edward Borchard: American Foreign Policy (Indianapolis, 1946), p. 8. 
11 Samuel Flagg Bemis: Diplomatic History of the United States, p. 666. 
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during the nineteenth century. # In the course of World War II the list 
of materials considered contraband by belligerents expanded to such an 
extent that it embraced practically all articles which would normally flow 
between countries in the course of trade. Warfare in the twentieth century 
was no longer an undertaking that was confined to any particular military 
theater. It affected both civilians and military personnel, and it gave no 
quarter to either group. Under the modern conception of warfare any 
trade between a neutral and a belligerent is likely to strengthen the bel- 
ligerent’s position. Thus nations at war now utilize every effort to seal off 
trade between neutrals and enemy countries. During World War II, for 
example, elaborate precautions were taken by Great Britain and the United 
States to prevent products received via neutral channels in Portugal, Swit- 
zerland, and Sweden from then being transferred to the German Reich. 1# 
Except for the nations with an unusual geographic and historical position 
such as Switzerland, a policy of strict neutrality no longer conforms to the 
realistic conditions of international politics, and after abandoning the prin- 
ciple in two world wars it appears quite unlikely that the United States will 
again champion the neutrality doctrine as a cardinal element of its foreign 


policy. 
The Monroe Doctrine 


Motivated by a desire to ward off threatened European territorial expansion 
in the Western Hemisphere, President Monroe laid down the principles of 
what has since come to be regarded as “The Monroe Doctrine” in his annual 
message to Congress in 1823. In the immediate sense the Doctrine was 
aimed at European powers helping Spain to recover control of her lost 
provinces in the Western Hemisphere and also at Russia in her attempts 
to expand the frontiers of her colonies on the West Coast. The Doctrine re- 
affirmed the intention of the United States to remain outside of European 
affairs but warned that any attempt on the part of European powers “to ex- 
tend their system to any nation of this hemisphere” would be regarded as 
“dangerous to our peace and safety.” 1 The Doctrine enunciated further 
that any moves on the part of European powers that sought to control or 
interfere with the newly created Latin American republics would be con- 
sidered “a manifestation of an unfriendly disposition toward the United 
States.” 

As a channel marker for the United States foreign policy the Monroe 
Doctrine has not always been observed. The Doctrine was dormant for the 
first twenty years; then it was revived by President Polk in a message to 
Congress which sought to discourage British territorial expansion in 
Oregon, California, and Texas. * During the course of our foreign-policy 


12 See Malcolm Moos: “The Navicert in World War II.” American Journal of Inter- 


national Law (1944), 38:115-19. ; 
13 Malcolm Moos: “Swiss Neutrality.” The Yale Review (1943), 33:121-34. 


14J. D. Richardson, editor: Messages and Papers of the Presidents (Washington, 


1896-99), Vol. II, p. 209. 
15 Tbid., Vol. IV, pp. 398-9. 
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statecraft it became abundantly clear that the United States did not always 
intend to invoke the Monroe Doctrine. In the spirit with which President 
Monroe initially pronounced the principle, the United States protested 
against the annexation of Santo Domingo by Spain in 1861, but in the same 
year Secretary of State Seward refused to invoke the Doctrine when French 
troops intervened in Mexico to support the Maximillian government. More- 
over, although the United States regarded the Monroe Doctrine as an in- 
strument of foreign policy designed to keep European powers out of the 
Western Hemisphere, it did not interpret the Doctrine to require any 
corollary obligation to exclude American intervention. United States inter- 
vention in the Caribbean—in Cuba, Haiti, Nicaragua, and Santo Domingo 
—was highly unpopular in the Latin American countries, and the Monroe 
Doctrine in this area came to be associated with American imperialism. 

In a gesture to put these fears of imperialistic aggression at rest, Secre- 
tary of State Cordell Hull signed a non-intervention agreement at Monte- 
video in 1983 which inspired warm approval throughout Latin America. 
And by action taken at the Buenos Aires Peace Conference in 1936 the 
Monroe Doctrine was presumably internationalized, each individual coun- 
try in the Western Hemisphere taking some responsibility for keeping the 
Doctrine intact. The solidarity principle laid down at Buenos Aires in 1936 
was reinforced at Chapultepec in 1945 by a pledge of hemispheric solidarity 
and intervention against “aggressors.” As the events of world diplomacy 
unfolded prior to World War II, it became increasingly clear that while 
the Latin American republics retained an understandable fear of American 
intervention, whether political or economic, they were also restive over the 
possibility of becoming pawns of some European aggressor. Thus the assur- 
ance of the United States not to intervene in Latin American affairs made 
the Monroe Doctrine more palatable to our southern neighbors and helped 
inspire a reciprocal gesture from the countries of Latin America—affirma- 
tion of solidarity with the United States in halting potential aggressors, 

In addition to the Caribbean region and Latin America generally, the 
Monroe Doctrine has come to be applied in many other areas. Following 
German absorption of Czechoslovakia in 1988, Franklin Roosevelt made it 
known that he intended to include Canada under the Monroe Doctrine 
when he stated that “the United States will not stand idly by if domination 
of Canadian soil is threatened by any other empire.” After the German inva- 
sion of Denmark in 1941 the United States also declared Greenland within 
the Monroe Doctrine, and with the permission of the Greenland Councils 
went ahead with its plans to construct and maintain sea defenses for this 
Danish possession. 

Whatever limits the scope of the Monroe Doctrine may have, it has 
proved flexible in application. Because the Doctrine as originally conceived 
presumed that the United States would not participate in European wars, 
critics allege that its application is no longer justified now that the United 
States has twice within the century invaded the battle fields of Europe. 
While there is undoubtedly some foundation to this charge, and it is true 


726 A GRAMMAR OF AMERICAN POLITICS 


that the original geographic emphasis which was laid upon the Doctrine 
has given way to the broader political objective of keeping authoritarian 
ideologies in check, the change has not been entirely inconsistent. More 
noticeably since the end of World War II the United States has moved to a 
position where it recognizes its responsibility to keep the institutions of 
government responsive to free peoples wherever they are endangered by 
the threat of foreign aggression. Instead of simply being concerned with 
Latin American affairs the United States has lengthened its sights with re- 
spect to foreign policy and has indicated its willingness, and indeed its firm 
intention, to help repel aggression wherever it threatens free government. 


The Truman Doctrine 


Two events, particularly, since the end of World War II have heralded a 
broad change in the perspective of American foreign policy—the Truman 
Doctrine and the Marshall plan. The so-called Truman Doctrine emanated 
from a presidential message to Congress on March 12, 1947 requesting 
financial and military aid to Greece and Turkey. ‘© Underlying the decision 
to give financial and military assistance to these countries were two factors. 
A short time before the policy was announced the British government had 
quietly advised our State Department that British troops stationed in 
Greece could no longer cope with the growing Communist agitation in 
Greece, and that it would be immediately necessary to withdraw the troops 
unless aid were forthcoming. To forestall a possible Communist coup in 
Greece the Truman Doctrine was raised as a hasty answer. Although the 
Truman Doctrine was of initial help in checkmating broad dissatisfac- 
tion with the Greek government and a growing Communist sentiment 
within the country, it received much criticism both in the United States 
and abroad as an unsound policy. Chief among the arguments advanced 
was that the Truman Doctrine simply predicated a negative policy—a 
policy of daily improvisation that was at best only a temporary means of 
restraining Communism. 

Such a policy, argued the critics, was fraught with many dangers. If 
adhered to, the United States ran the risk of arriving too late with too 
little, and it was not designed to help people fend for themselves in the 
long run by providing the economic assistance that would best serve them 
in reconstructing their national economies. A foreign policy which seeks 
to prevent the spread of Communism into Western Europe and other parts 
of the world, it was held, must, if it is to be successful, succeed in fertiliz- 
ing the disrupted national economies of Western Europe to increase their 
productive capacities. The successful antidote to Communism lies in 
healthy economic systems that will one day be able to care for the con- 
sumption needs of their respective peoples. For this reason, the Truman 
Doctrine was shortly supplemented by the Marshall Plan—a compre- 
hensive proposal for the reconstruction of Europe, the broad outline of 


16 New York Times, March 18, 1947. 
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which was submitted by Secretary of State George C. Marshall in a com- 
mencement address at Harvard University on June 5, 1947. 


The Marshall Plan 


Although the ideas which Secretary of State Marshall set forth in his Har- 
vard commencement address in the late spring of 1947 were not yet crys- 
tallized into any specific proposal, they were quickly dignified by Ameri- 
can journalists with the title of “The Marshall Plan.” The genesis of the 
plan stemmed from a formula that had been prepared by three specialists 
in the State Department, George F. Kennan, Charles E. Bohlen, and Loy 
Henderson. The first two members of this group were experts on the Soviet 
Union, Mr. Kennan being the author of the famous article by “Mr. X” 
which appeared in the specialized journal Foreign Affairs in July, 
1947, and is reputed to have advanced the ideas for a diplomatic policy 
of containment against the Soviet Union. In any case, the framework for 
the Marshall Plan is found in a State Department publication entitled 
“The Development of the Foreign Reconstruction Policy of the United 
States,” published in May, 1947, and the broad objectives of the idea are 
also outlined in a speech delivered the same month at Cleveland, Missis- 
sippi, by Undersecretary of State Dean Acheson. Instead of proceeding 
on a unilateral basis and offering a blueprint for the reconstruction of 
Europe, the Marshall Plan called first for a meeting of European nations 
to determine their own needs. Following a conference of the European 
nations, at which they would attempt to appraise their individual require- 
ments, the United States was to consider these needs in the hope of ful- 
filling them to the best of its ability. 

Some awkward moments followed the announcement of the Marshall 
Plan because of the Soviet Union’s opposition to the proposal. Not only 
did the Soviet Union denounce the plan; it became readily apparent that 
the leaders in the Kremlin would use all their influence to keep countries 
within the Soviet sphere—Bulgaria, Yugoslavia, and others—from par- 
ticipating in the Marshall Plan. Despite this discouraging factor, a con- 
ference of sixteen Western European nations was held in the summer of 
1947, and the recommendations of this meeting were transmitted to Sec- 
retary of State George C. Marshall. That the United States Congress was 
not prepared to write a blank check for European recovery was evidenced 
by the debate and the final appropriation for the Marshall Plan. Secretary 
Marshall asked for a total appropriation of from $12,000,000,000 to $17,- 
000,000,000 for a four-year period. An appropriation of $16,000,000,000 
for a four-year European recovery program would average about $28 a year 
in taxes for each American. After prolonged debate in the House and 
Senate the Marshall Plan emerged with an appropriation of $6,300,000,- 
000 for the first fifteen months. Congressional opposition to having the 
Marshall Plan administered by the State Department resulted in the cre- 
ation of a special agency to execute the plan, and Paul Hoffman, the Presi- 


728 A GRAMMAR OF AMERICAN POLITICS 


dent of the Studebaker Corporation, was named the first director of this 
agency. 

Any judgment on how well the Marshall Plan will succeed with its 
broad program to provide sixteen European nations with funds for the 
stabilization of their currency, and for food, fertilizer, coal, petroleum, 
iron and steel, timber, and many other raw materials must await long- 
range developments. At the outset it was recognized that the venture 
would be costly. But in the words of Secretary Marshall it was “a calcu- 
lated risk” which the United States had no alternative but to accept. On 
the positive side, the arguments for the Marshall Plan can be grouped 
under three different headings. First, it was a humanitarian proposal to 
help rebuild a battered Europe and to prop up the people of Europe. Sec- 
ond, the restoration of Europe’s economy would in the long run provide 
new outlets for American exports and would once again lead to the mu- 
tually beneficial exchange of commodities between the United States and 
Europe. Finally, the Marshall Plan appeared to offer some hope of re- 
straining the advance of Communism into Western Europe. 

Against the argument that the United States during time of peace 
has no more right to interfere with the political affairs of a European 
nation than a European country has to meddle in the affairs of a Latin 
American republic, the proponents of the’ Marshall Plan had a ready re- 
joinder. Ever since the United States was in its infancy, American foreign 
policy has often endeavored to give moral and material support to any 
country whose independence, sovereignty, free institutions, and human 
freedom were imperilled by the threat of an aggressor nation. Thus the 
Marshall Plan was said to be in complete accord with the traditions of 
the past. The extension of economic and financial assistance by the United 
States, when invited to do so by other nations, was justified on the ground 
that it is necessary to preserve the conditions in certain foreign countries 
under which human freedom may survive. Concededly, the Marshall Plan 
is a highly inflated conception of the original Monroe Doctrine, and should 
it result—as some of its critics contend it will—in an orgy of American 
economic imperialism aimed at dominating the European economy, it 
could hardly be defended. But if carried out in the spirit in which it was 
planned and promulgated the Marshall Plan holds warm promise for the 
restoration of Western Europe’s economy and some hope for the immuni- 
zation of the Western World against the influx of totalitarian ideologies. 


The Administration of the Marshall Plan 


It was quite natural that a program with as broad a compass as the Mar- 


shall Plan, and one which supercharged our foreign policy with so many 
political implications, would be beset with administrative difficulties from 
the outset. One of the immediate difficulties arose from the fact that Con- 
gress, in establishing the European Recovery Program, imposed certain 
restrictions upon East-West trade in Europe. These restrictions were prem- 
ised on the fear that countries in Western Europe receiving aid from the 
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United States would in turn trade with the Soviet Union and thus permit 
American goods designed primarily to help the countries of Western 
Europe to bolster the strength of the Soviet Union. 1” More specifically, it 
was feared that the materials which the Soviet Union might obtain in this 
indirect fashion would help increase its war potential. Thus the Foreign 
Assistance Act which launched the European Recovery Program directs 
the administrator to refuse to deliver to participant nations all commodi- 
ties that are to be used by the participants in manufacturing or processing 
products for Russia or its satellites, if for security reasons shipment of 
these products from the United States direct to Russia or countries lying 
within the Soviet sphere of influence is banned by the American Export 
License System. 

Another volatile issue involved in the administration of the Marshall 
Plan was the question of what actual use might be made of the financial 
or material aid rendered by the United States to the country concerned. 
Stripped to simplest terms, the question was whether United States aid 
under the Marshall Plan might be applied for the purpose of furthering 
programs of nationalization or socialization in the countries of Western 
Europe. In the heat of congressional debate one group took the position 
that American money should not be used “to shore up socialism in Brit- 
ain” or, for that matter, to prop up the sagging economy of any European 
country whose political program called for further nationalization and 
socialization of industry. At the opposite pole, equally emphatic argu- 
ments were put forward that the United States had no right to interfere 
with the domestic economy of another country and that promises to re- 
frain from socialistic policies should not be a prerequisite to receiving 
American aid under the Marshall Plan. 

Congress wisely did not place a restriction upon the use of funds in 
countries where programs of nationalization or socialization of industry 
were being carried out. By its insistence that the administrating agency be 
quite apart from the jurisdiction of the Department of State, however, 
Congress indicated its concern over how expenditures under the Marshall 
Plan were to be made. The fact that the head of the Economic Coopera- 
tion Administration created by Congress required senatorial confirmation 
also demonstrated that the legislative branch of our government stood in 
a firm position to see for what purpose the money allocated under the 
European Recovery Program was actually expended. The uses to which 
United States financial and material aid is to be applied will be decided 
in detail by the Economic Cooperation Administrator, and he has broad 
discretionary powers in this respect. However, in selecting Mr. Paul G. 
Hoffman, President of the Studebaker Corporation, as the head of the 
European Economic Cooperation Administration President Truman in- 
dicated his willingness to go along with prevailing congressional senti- 
ment that the administration shall, in so far as possible, be kept com- 


7 See William Diebold “East West Trade and the Marshall Plan.” Foreign Affairs 
(1948), 26:709-22. 
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patible with the general objectives of responsible free enterprise. Un- 
doubtedly many rifts are likely to occur as the administration of the Mar- 
shall Plan progresses. Charges will be made that aid is being withheld 
because of disagreement over the economic policies of the country, just 
as surely as countercharges will follow that the United States is building 
Socialism abroad at the risk of destroying its own economic system at 
home. But the redeeming feature of the Marshall Plan program is that it 
offers a realistic plan under which differences between the United States 
and the countries of Western Europe appear insignificant when compared 
with the price that would most certainly be paid if nothing were done and 
the impoverished conditions of Western Europe caused the countries to 
go Communist by default. 18 


SHIFTING CURRENTS IN AMERICAN FOREIGN POLICY: 
ECONOMIC TRENDS 


Although the United States has been much criticized in the. past for its 
policy of nurturing home industries and agriculture by raising high tariff 
barriers, one wholesome trend that emerged early in our history was that 
the United States was against discriminatory policies in our trade rela- 
tions with other nations. Both Hamilton and Jefferson favored the prin- 
ciple that whatever commercial and trading privileges the United States 
accorded to one country should also be granted to other countries engaged 
in friendly trade with the United States. This principle is found in our 
first commercial treaty with France in 1778. In its preamble the treaty 
called for “the most perfect equality and reciprocity” as one of the basic 
tenets of Franco-American commercial relations. While tending to bestow 
no special favors among the countries with whom it traded, however, the 
United States hewed to a definitely protectionist line during the greater 
part of the nineteenth century and into the contemporary period. 


Protectionism 


The early decision to protect infant industries and agriculture was easily 
defended. The plan was not inspired by any diabolical plot to destroy 
the trade of other nations or seriously to impair the livelihood of nations 
depending upon an export trade. As initially conceived, protectionism was 
simply an expedient to nourish home industries and agricultural production 
in order that the United States might continue to enjoy an independence 
which continued to be precarious well into the first quarter of the nine- 
teenth century. The need for fostering home industry was convincingly 
phrased by Alexander Hamilton in his celebrated report On the Subject of 
Manufactures. Since during the colonial period America had generally 


18 A brief but adequate analysis of the Marshall Plan appears in Stacy May: “Meas- 
uring the Marshall Plan” Rares Affairs (1948), 26:457-69. See also J. K. Galbraith: 
“Europe’s Last Great Chance.” Harper's (1949), 198:41-8. For more extensive 
accounts see Seymour E. Harris: The European Recovery Program (Cambridge, 
1948); and Barbara Ward: The West at Bay (New York, 1948). 
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been regarded by Great Britain as a source of raw materials rather than 
as a competing industrial outpost, the need for stimulating the develop- 
ment of industry was self-evident. 

From 1816 to the present day, the United States has leaned toward 
a protectionist policy for domestic manufactures. There seemed little reason 
to doubt that the policy of protectionism at an earlier date tended to 
further strengthen the position of neophyte industry in the United States. 
Following the Civil War, however, the policy of subordinating foreign 
trade interests in order to bolster “infant industries” began to have some 
noticeably negative effects. Even the vast West was not entirely consuming 
all American manufactured products and some surpluses remained which 
required foreign markets. As long as the United States imported more than 
it exported protective tariffs did not too seriously impinge upon the foreign 
trade. But when this country gradually began to find itself saddled with 
surpluses of manufactured products, our restrictive tariff policies, which 
tended to discourage imports, interfered with the exchange of foreign im- 
ports for our own manufactured products. Several efforts were made to 
keep our foreign trade from being seriously damaged, such as the Mc- 
Kinley Tariff Law of 1890 which authorized reciprocity treaties with some 
foreign countries. At no time, however, could it be said that the United 
States completely abandoned protectionism. 

After some attempt to lower tariff barriers shortly before World 
War I, a more determined protectionist policy was resumed in the 1920’s— 
a policy which continued until the adoption of the Reciprocal Trade 
Agreements Act of 1934. In 1916, Congress authorized the creation of a 
tariff commission, and the Fordney-McCumber Act of 1922 provided for 
flexible tariff rates which the Commission was authorized to recommend 
to the president after studying foreign and domestic market conditions. 
Under this scheme Congress provided a yardstick to guide the Commis- 
sion by setting the range within which the Commission might adjust tariff 
rates. In theory, the purpose of this arrangement was to compensate for 
the higher cost of American manufacturing. It authorized the president 
upon being advised by the Tariff Commission, to change tariff rates for 
the purpose of equalizing differences between domestic and foreign manu- 
facturing costs. For almost two decades after the establishment of the 
Tariff Commission, however, the United States continued a policy of pro- 
tectionism notwithstanding the fact that upon occasion—such as at the 
International Economic Conference held at Geneva in 1927—this country 
took a stand favoring the reduction of tariff barriers. 


The Reciprocal Trade Agreements 


In 1934 the United States softened its high-tariff policy by the adoption 
of the Reciprocal Trade Agreements Act, which was urged upon Con- 
gress by Secretary of State Cordell Hull. Under this law Congress gave 
the president advance authority to negotiate mutually beneficial trade 
agreements with foreign countries. An underlying assumption of the law 
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was that it would be used to negotiate agreements which would facilitate 
the exchange of goods produced in large quantities by one of the two 
contracting parties. Thus tariff reductions on products not produced in 
abundant quantities in the United States were not usually granted in the 
trade agreements that followed the adoption of the Reciprocal Trade Act. 
The Hull reciprocal trade program was hailed in many quarters as 
an outstanding contribution to the improvement of world trade and inter- 
national economic relations. In essence the program was based on the 
simple truth that trade between nations, like all trade, is not a unilateral 
proposition. If the United States is to sell its products abroad it must also 
buy from foreign countries. Moreover, as a creditor nation—and the 
United States is at present the chief creditor nation—it cannot expect 
to have its foreign loans repaid unless it is willing to accept payment 
in goods. In this respect the reciprocal trade program takes on a greater 
significance now that the Marshall Plan has been launched. As the countries 
of Western Europe receiving aid under the Marshall Plan do not have 
dollars with which to make payment for goods received from the Ameri- 
can government, their only alternative is to make repayment in goods. 
During the first ten years of operation twenty-eight reciprocal trade 
agreements were made with foreign nations. The Hull program was ex- 
tended during the war but in the spring of 1948, with the Reciprocal 
Trade Agreements Act due to expire on June 12 of that year, a long-con- 
tained revolt broke out in Congress. In an attack spearheaded by the 
farm bloc, the House passed the Gearhart Bill limiting the extension of 
the Reciprocal Trade Agreement Act to a single year instead of setting 
three years for the extension of the law as it had always done previously. 
Besides the single-year extension, several other more drastic changes were 
made in the reciprocal trade program. The Tariff Commission, which had 
operated efficiently as an integral part of the trade-making procedure 
under the Hull program, was empowered to censor the president in the 
exercise of powers which had previously been delegated to him in this 
field by Congress. Any action taken by the president which was opposed 
by the Tariff Commission could be vetoed by Congress within the next 
sixty days. This provision was severely criticized on the ground that it 
would be a major impediment to the president in conducting his tariff 
negotiations with other countries. That the changes made in the recip- 
rocal trade program in 1948 would stand for more than a year appeared 
doubtful after the general election in November of that year. As the 
Eighty-first Congress got under way there appeared to be strong support 
for re-establishing the original Hull program, and by June, 1949, a bill 
to accomplish this end had already passed the House. 
The Investment of American Capital Abroad 
Not all matters pertaining to the economic aspects of American foreign 
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investments sometimes had to be safeguarded, and occasional threats to 
American investments when foreign countries undertook expropriation 
measures have raised extremely delicate questions. Should the United 
States government intercede to protect American investments about to be 
expropriated? Mutual respect for contractual obligations is, of course, 
to the advantage of the international community and today American 
capital is sorely needed in many parts of the world for the reconstruction 
of war-devastated countries as’ well as for the economic development 
of backward regions. But today also, there is a growing feeling against 
the idea of government intervention to protect American investments 
abroad. Moreover, in line with this attitude there is also increasing sup- 
port for the idea that the foreign investments and the rewards derived 
from foreign investments are proper subjects of a trust whose regulation 
should be shared by the international community. Like areas of activity 
within the domestic jurisdiction of a nation which are said to be affected 
with a public interest, foreign investments raise questions of concern for 
the international community of nations. The return on the investments, 
the elimination of restrictive devices such as international monopolies or 
cartels, and many other problems which may result from foreign invest- 
ment of capital are being more and more regarded as subjects calling for 
international regulation—a trend to which American foreign relations are 
gradually being oriented on many fronts. 


International Trends in American Foreign Economic Policies 


Among the several world economic problems with which our foreign 
economic policy has become concerned one of the most vital is the inter- 
national stabilization of currency. At the London Economic Conference 
called by the League of Nations in 1933 to consider war debts, reparations, 
the reduction of tariff barriers, and the problem of currency stabilization, 
the United States by suddenly changing its position on currency stabiliza- 
tion caused the meeting to break up without achieving any positive results. 
This country favored general tariff reductions but insisted at the time 
that the question of international currency stabilization—particularly the 
maintenance of the gold standard—was a subject to be worked out on a 
bilateral rather than a collective basis. Obviously such a stand afforded 
no relief to a pressing situation that called for the broadest kind of inter- 
national cooperation. By devaluing its own currency an individual country 
may secure a temporary advantage. The effect of such action abroad, 
however, may be quite harmful. The reasons for this are clear. Success- 
ful business relations between countries cannot be maintained when they 
are unable to trust each other’s money. A farmer, for example, is not 
eager to sell wheat for money he has reason to believe may be worthless. 
Nor does a manufacturer with a surplus of articles on his hands wish to 
sell if the currency with which he is to be paid, despite its face value, may 
actually bring him less than the cost of his raw materials. Thus monetary 
instability is often a major factor in obstructing the circulation of goods 
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between countries. And, as unilateral action by one country in depreciating 
its currency often sets off a cycle of similar moves in others, it is easy 
to perceive why the net result is anything but encouraging for stable 
international economic relations. 

In approaching problems affecting our economic relations with other 
countries, the United States has in recent years become noticeably more 
internationally minded. By its adherence to the International Monetary 
Fund—the purposes of which were determined by the United Nations 
Monetary and Financial Conference at Bretton Woods, New Hampshire 
(July, 1944)—the United States indicated its willingness to promote cur- 
rency stabilization on a world-wide basis. Membership in the fund also 
commits the United States to pursue policies which will “hasten the re- 
moval of artificial barriers to international payments.” This objective 
seeks to prevent countries from trying to work out an artificial balance 
of trade by lopping off their sales or purchases abroad. This problem is, 
of course, intimately connected with the maintenance of a stable currency. 
If large fluctuations in money values are likely to occur, the trade between 
nations tends to move toward barter, which results in awkward two-sided 
trading. And when barter arrangements do not balance out, countries re- 
sort to the methods mentioned above to restore an artificial balance. 
Currency stabilization is one of the chief means of overcoming this di- 
lemma. It stimulates trade by facilitating the handling of foreign credits, 
and it paves the road for a flexible multi-lateral system of trade in which 
country A might sell to B any claims on C that-A did not desire to 
collect himself. 

Further evidence of the broader scope of our economic foreign policy 
is also suggested by the membership of the United States in the Inter- 
national Bank for Reconstruction and Development. For many years the 
United States has made extensive financial loans to other countries to 
be used for various purposes such as national defense, economic recon- 
struction, or perhaps the stabilization of a sagging currency. Most of this 
financing, however, has been carried on independently. But in becoming 
a member of the International Bank which was created in 1945, the United 
States moves again to the cadence of the trend toward greater inter- 
national economic collaboration. The Bank is a world-wide effort to guide 
the flow of international investment. 1° It seeks to direct capital investment 
for the purpose of rebuilding the devastated areas of Europe and also to 
increase production in the retarded regions of the world. The Bank may 
lend funds either directly from its capital funds or from funds which it 
borrows. Already the United States has contributed heavily to the capital 
stock of the Bank ($3,175,000,000 ), and the congressional act authorizing 
this subscription also set up a National Council on International Monetary 
and Financial Problems to coordinate the policies and operations of our 
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representatives on the Bank with those of other agencies of the United 
States. 

The capstone of post-World War II international economic projects 
in which the United States has taken the initiative is the International 
Trade Organization. 2° Measured in broadest terms the charter of the 
I,T.O. calls upon member states to surrender their former freedom to 
pursue economic policies that might be injurious to other members of 
the international community. The United States has taken the lead in the 
I.T.O. program for world trade and if it synchronizes its foreign economic 
policies with the general aims set forth in the charter of the L.T.O., it 
will be moving toward the broadest kind of international economic co- 
operation. The American trade program proposed for the I.T.O. at the 
Geneva conference in April of 1947, looks to a sharp reduction in tariffs, 
the removal of other trade barriers, and the elimination of discriminatory 
trade practices. Among further objectives of the proposed I.T.O. program 
are policies which would encourage the economic development of back- 
ward areas of the world, restrict harmful practices of international com- 
bines and cartels, and commit member nations to take appropriate action 
necessary to maintain full employment within their own jurisdictions. 
Clearly the I.T.O. program is one of bold conception marking a sharp 
departure from earlier practices in our foreign economic policies. 


THE BROADENING PATTERN OF AMERICAN FOREIGN 
RELATIONS 


Our brief canvass of political and economic trends of American foreign 
policy brings out the unilateral emphasis in treating problems of diplomacy 
during a large part of our history. During the nineteenth century and 
indeed well into the twentieth, with few exceptions the framing of foreign 
policies followed the specific rather than the general or international 
method of approach. At the close of the last century, however, faint 
signs were already visible that the United States would become increas- 
ingly concerned with a new area of foreign policy—that of international 
agencies. Despite the fact that the United States remained outside of the 
League of Nations it participated in the work of such international agen- 
cies as the Universal Postal Union and the Pan-American Sanitary Union 
during the early part of this century. Moreover, although the United 
States disdained to join the first great experiment in collective security 
at the close of World War I and was generally labelled as “isolationist” 
during the twenty years’ crisis from 1919 to 1989, the segment of her 
foreign policy devoted to cooperation with international agencies steadily 
enlarged during these critical years. 

In the year ending June 30, 1939, even the “isolationist” United States 
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participated in seventy-seven international conferences and congresses 
and joined in nine international expositions. At the same time, the State 
Department listed fifty permanent international commissions, bureaus, 
unions, and other bodies of which the United States was a member along 
with forty-two agencies for international conciliation or arbitration. By 
the close of World War II the number of international agencies in which 
the United States was a participating member had multiplied several 
times. In May, 1946, the State Department listed 216 international agen- 
cies in which the United States held active membership. In this group 
were agencies ranging from the Inter-American Commission on Tropical 
Agriculture to bodies such as the International Whaling Commission, the 
Permanent Court of Arbitration, the International Labor Organization, 
and the Provisional International Civil Aviation Organization. Our in- 
creased participation in international bodies, therefore, has been one of 
the outstanding developments in the course of United States foreign 
policy. And this trend, indeed, in the United States as well as in other 
countries holds the greatest promise for stabilizing peaceful international 


cooperation. 
The United Nations Charter 


In July, 1945, by a vote of eighty-nine to two, the United States Senate 
formally ratified the United Nations Charter, thus reversing the stand 
that it had taken twenty years previously in keeping this country out 
of the League of Nations. A great deal of popular confusion exists over 
the true nature of the United Nations, and while this is not the proper 
place for a full-dress analysis of the organization a brief sketch is in order. *4 

The United Nations is a confederation of some sixty-odd states who 
have ratified the U.N. Charter (sometimes called the San Francisco 
Charter because it was drafted and signed by fifty-one signatories in this 
city) and have been admitted into the organization. Much of the real 
spade work on the Charter was done in a conference held in Washington 
at Dumbarton Oaks during the fall of 1944, and the Charter itself which 
was completed in June, 1945, is remarkably similar to the League of 
Nations Covenant drafted in 1919. 

Creation of the United Nations organization did not bring a world 
government into being. The organization is made up of sovereign states, 
and it can act only through the cooperation of sovereign states. Neither 
the United Nations nor any of its numerous subsidiary bodies has the 
power to legislate over individuals or to set up independent military 
forces. The Charter makes no mention of the right of a U.N. member to 
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withdraw, though this right may probably be implied and members may 
be suspended or expelled. The structure of the United Nations is divided 
into three main organs: (1) the Secretariat, (2) the General Assembly, 
and (3) the Security Council. 


The Secretariat 


The first of these units, the Secretariat, is composed of some 2,000 em- 
ployees—research experts, administrators, and clerks—headed by a secre- 
tary general. There are eight departments in the Secretariat which may 
be enumerated simply to give some idea of the wide scope of its activities: 
Security Council Affairs; Economic Affairs; Social Affairs; Conference 
and General Services; Trusteeship and Information from Non-self-govern- 
ing Territories; Administrative and Financial Service; Legal; and Public 
Information. The Secretariat is chiefly a fact-finding and fact-dispensing 
agency. It has no authority to enforce policies but its suggestions may be 
voluntarily accepted by individual states within the United Nations and 
it is in this fashion, of course, that the work of the Secretariat seeks 
recognition. 


The General Assembly 


The United Nation’s General Assembly is more like a conference body 
than a legislature. It has certain elective, budgetary, and administrative 
functions, but it is expressly forbidden to make recommendations with 
respect to disputes between nations or matters before the Security Council 
unless requested to do so by the Council. On any other questions upon 
which the General Assembly takes action, it simply makes recommenda- 
tions and again has no power to compel a nation to conform with its 
suggestions. In effect, it “serves as a sounding board for the expression 
of the viewpoints of all nations.” The Assembly operates on the basis of 
one vote for each member, a two-thirds vote being required where action 
is contemplated on an important question. In many respects the Assembly 
is something of a debating society, functioning like some legislative upper 
chambers that have been stripped of important powers. Debate and 
deliberation may serve a very useful purpose, however, and under the 
old League of Nations some highly constructive proposals were advanced 
by the Assembly. 


The Security Council 


In the Security Council rests the primary responsibility “for the main- 
tenance of international peace and security.” 2? Made up of five permanent 
memhers (United Kingdom, France, China, Union of Soviet Socialist Re- 
publics, and the United States) and six non-permanent members elected 
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for two-year terms by a two-thirds vote of the Assembly, the Council 
considers disputes or situations which jeopardize peace, and may recom- 
mend methods for settlement. Where the Council believes peace to be 
endangered it may ask member states to break off diplomatic and com- 
_ mercial relations with the offending state or it may resort to more serious 
measures such as blockades or even military action. If military operations 
are undertaken the member states of the U.N. are to supply the necessary 
contingents of arms and men who would be under the command of a 
United Nations Military Staff Committee. The use of military contingents, 
however, is conditioned by special agreements to be concluded with mem- 
ber states—a matter upon which little progress has been made thus far. 
Moreover, the use of military contingents by the Security Council is fur- 
ther qualified by Article 51 of the U.N. Charter which admits the “inher- 
ent right of individual or collective self-defense if an armed attack occurs.” 
The functioning of the Security Council, which meets every two 
weeks—has been beset by a seemingly insurmountable difficulty, namely, 
the voting procedure. Where collective coercion is to be imposed on an 
offender by the Security Council, a unanimous vote of the five permanent 
members of the Council is required. Under an interpretation that has 
been given the Charter this has been construed to mean that not only 
can one permanent member of the Council veto a measure for coercive 
action but it may also veto recommendations to investigate a situation 
which might be considered as threatening peace. ** This interpretation, of 
course, has led to a wearisome succession of arguments over the use of the 
“veto” and it has also resulted in extensive use of the veto by the Soviet 
representative on the Security Council. 4 With the sharper polarization 
of political power between the Soviet Union with its Eastern European 
satellites and the Western bloc of nations led by the United States, little 
relief can probably be expected from quarrels over the “veto.” Nor is it 
likely in view of the present power line-up in international politics that 
the Soviet Union will resort to a more sparing use of the “veto” as long as 
it feels that proposals for inquiries initiated by the Western powers repre- 
sent intrusions on matters that should be the exclusive concern of the 
U.S.S.R. But in face of dreary debate, an abundance of name-calling, 
serious delays, and many disappointments, the Security Council has forged 
ahead and its record for achievement is not wholly barren. In the dispute 
over the withdrawal of Soviet troops from Iran in the spring of 1946, 
the Security Council won the upper hand after some stormy skirmishing 
and it also has gained respect as a result of its recommendations on the 
partition of Palestine and for its part in attempting to mediate the armed 
conflict between the military forces of the Arab states and the Israeli. 
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However immature the machinery and inept the mortal manipulators 
of that machinery may appear, the fact remains that the United Nations 
is an impressive experiment upon which the hopes of millions of peaceful 
minded citizens are pinned. The adherence of the United States to the 
U.N. Charter marks a new departure in American foreign policy—a de- 
parture that was a painfully long time developing. Of the U.N.’s budget 
($85,000,000 in 1948) the United States contributes about 40 per cent. 
The United States also is to be the permanent site of the headquarters 
of the U.N. which will be located along the East River on Manhattan 
Island in New York City. Property for the U.N. valued at $8,500,000 was 
given by John D. Rockefeller, Jr.; an additional bequest of property esti- 
mated at $2,000,000 was donated by the City of New York. The $65,000,000 
construction cost for the skyscraper headquarters will presumably be 
either financed by a loan from the United States or by an outright gift. 

Thus far, the United States has been a very active participant in 
U.N. affairs. Concern has been shown for synchronizing our foreign poli- 
cies with U.N. objectives and while on occasion we have been highly 
inconsistent, such as first agreeing to the submission of the Palestine 
partition question to the Security Council and then later withdrawing, 
the record for cooperation is promising. Since the major focus of the U.N. 
in so far as publicity is concerned is the Security Council, the work of 
the functional agencies of the U.N. has escaped widespread popular atten- 
tion, yet their work is important even though they have no authority 
to make sovereign nations follow their recommendations. 5 

One prominent institution of the United Nations in which the United 
States now holds membership is the International Court of Justice. This 
legal body, successor to the old Permanent Court of International Justice 
of the League of Nations, was created by Article 92 of the United Nations 
Charter as “the principal judicial organ” of the U.N. The International 
Court of Justice is not like our Supreme Court; it is not a supreme court 
of the world with the authority to make final decisions nor does it have 
compulsory jurisdiction over disputes. ?° But it is a permanent organiza- 
tion to which its members may submit their disputes for peaceful settle- 
ment by judicial determination, and the high quality of its predecessor’s 
decisions augurs well for the success of the new Court. 

Perhaps the propaganda for the United Nations misled people into 
expecting too much. Great difficulties must be anticipated with an organiza- 
tion of this nature. And, if we are distressed at the inordinate amount 
of wrangling in Security Council deliberations, we must not forget that 
at times the bickering in our own Congress may sound as if a civil war 
is imminent, yet we dismiss it without giving it a thought. The difference 
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is that we know in the case of congressional jousting that the issues will 
in the long run be resolved without war. Part of the same faith, patience, 
and casualness is needed as we watch the Security Council struggling 
along under infinitely greater difficulties than our national legislature. 
Like that of all organizations, U.N. prestige must accumulate slowly, 
and it is not too much to hope that the United States will be able to con- 
tribute in no small measure to the strengthening of an instituion and an 
idea that all persons agree must eventually prevail if the world is to live 
in peace. 


THE FRAMING OF FOREIGN POLICY IN TRANSITION 


Committed at last to international responsibility and pressed on all sides 
to shoulder the consequences and problems such a position entails, the 
people of the United States are finding that the framing of foreign policy 
presents one of the greatest challenges to their government. *7 The gov- 
ernmental arrangements for handling external relations noted in the pre- 
vious chapter have both furthered and hindered the framing of foreign 
policy. Fortunately, the Constitution and practice under it have given 
the president broad powers to initiate policy. Despite his supremacy in this 
field, however, the president must still look to Congress for support of his 
policies and in case of treaties, of course, must have the concurrence of two- 
thirds of the Senate. Not only is the president’s task of framing policy 
made difficult by the possibility that legislative support may not be forth- 
coming, but it is further complicated by the fact that more than one 
agency assists in the formation of policy. The president does not formulate 
policy with the aid of the State Department alone; he is helped by a great 
many other departments and agencies. ** There is, moreover, an increasing 
tendency for departments and agencies to formulate policies which con- 
flict with those of the State Department. Some conception of this prob- 

lem is given by the foreign affairs sub-committee report of the Hoover 

Commission on Organization of the Executive Branch of the Govern- 

ment which states that in 1948 there were thirty-three interdepartmental 

committees and 142 interdepartmental subcommittees dealing with foreign 

affairs in Washington. : 

Some of the interdepartmental disputes over foreign policy have been 
brought into sharp public focus such as the one between the State De- 
partment and the National Military Establishment over our foreign policy 
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toward Germany on industrial reconstruction. Many interdepartmental 
disputes on foreign policy, however, go unnoticed in the public eye and 
apparently some important ones fail to receive the attention of the presi- 
dent. Since the president alone has the ultimate responsibility for the con- 
duct of the nation’s foreign policy, the task of formulating foreign policies 
and coordinating the operation of foreign programs with one another or 
with domestic policies, must be directed by the chief executive. But to 
direct such work skillfully the president needs able assistants and an ad- 
ministrative organization that will facilitate coordination. Consequently, if 
the president is to meet the complexities of world affairs and prevent the 
agencies formulating foreign policies from working at cross purposes it 
has been suggested that he be given more help from an executive secretariat 
organized to assist and watch the work of all departments and agencies 
touching on foreign affairs. One way of attacking the problem, then, would 
be to organize the cabinet into a series of high-level committees which by 
working closely with a small executive secretariat might resolve many 
of the inconsistencies that derive from improper coordination of the 
numerous agencies involved in framing foreign policy. Some progress along 
this line of approach has already been realized by the formation of im- 
portant interdepartmental committees at the cabinet level, such as the 
National Security Council on Defense and the National Advisory Council 
on International Monetary and Financial Problems. Admittedly the ac- 
complishment of such an objective is far from simple, and the problem, 
like so many other governmental problems, does not yield readily to re- 
organizational experiment. Yet it is one of the most urgent of all problems 
of American government and its solution has a tremendous bearing on the 
quality of American leadership in world affairs. 

Among other factors complicating the framing of foreign policy is the 
dual character of our external relations. In matters of foreign policy, the 
United States has both a unilateral policy and one for international co- 
operation. As we have moved into the vanguard in the international com- 
munity we have sought to reconcile unilateral policy with international 
policy but there have been notable disparities and there has been a cer- 
tain amount of impatience over the inability to harmonize the two. Al- 
though formally adhering to the principles of the U.N. Charter, Congress 
has not always seen fit to pass legislation which will indicate our desire to 
match in deed what we have subscribed to in principle. Moreover, the 
president himself has pursued a unilateral foreign policy and by-passed 
the United Nations where the latter’s policies appeared inimical to Ameri- 

‘ can interest. Thus President Truman was sharply criticized for our mili- 
tary and financial aid to Greece and Turkey heralded as the Truman Doc- 
trine in March, 1947, on the ground that he was by-passing the U.N. ma- 
chinery for collective security. It might be recalled that when powerful 
nations by-passed the League of Nations—as Great Britain did in rego- 
tiating the Locarno treaties in 1925—it greatly weakened the prestige of 
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that organization. But we must remember that expediency and the exigen- 
cies of a particular situation may require us to fall back upon the unilateral 
approach, particularly when the United Nations is still in its infancy, is 
divided politically, and does not yet have the material resources to exe- 
cute decisions. ?° 


Public Opinion and the Framing of Foreign Policy 


Contributing to the complexity of framing foreign policy is the increased 
demand for popular control over foreign-policy decisions. To insist that 
the course of foreign policy be responsive to public opinion is a whole- 
some idea but there remains the vital problem of seeing that the public is 
properly informed if it is to exercise critical judgment—a feat which can- 
not be easily accomplished on short notice, yet decisions must often be 
made quickly. At the moment when a decisive step is called for and those 
who are informed are ready to take it, public opinion may not be prepared 
to take the step. Thus while popular control is desirable, it makes the fram- 
ing and execution of foreign policies far more difficult than under the old 
scheme of diplomacy where decisions were made without waiting on pub- 
lic opinion. This difficulty was experienced in the adoption of the Mar- 
shall Plan. Once the plan had been formulated after months of preparation 
and announced by the Secretary of State it was warmly acclaimed by the 
governmental leaders of several Western European states. But the bet- 
ter part of a year went by before the measure was adopted by Congress. 
All during this period attempts were made to mobilize favorable public 
opinion in this country in the hope that public opinion would impress upon 
Congress the urgent need for action. The delay in obtaining congressional 
approval proved a serious handicap for those charged with the responsi- 
bility for guiding our foreign policy. Promise of American aid under the 
Marshall Plan was a potent factor in the Anti-Communist stand of political 
leaders in Western Europe, but when the promised help was not forth- 
coming the situation in some countries threatened to get out of hand. So 
serious was the situation thought to be in Italy, that in the weeks imme- 
diately before the parliamentary elections on April 18, 1948, the Ameri- 
can ambassador made several speeches at Italian ports as a commemora- 
tive gesture when ships arrived bringing United States aid. Thus the time 
lag in handling foreign policy—the time between the announcement of 
a policy and the date when it actually takes effect is a matter of serious 
concern. Taking a decision to operate a foreign policy on one time belt 
when in reality it may be slowed down to another by an unresponsive 
public opinion and delay-minded Congress makes it difficult to meet the 
challenges of present-day diplomacy. Moreover, the fact that an original 
foreign policy set by the president and his advisers may be drastically 
29“It will be observed,” writes Ambassador Loy Henderson, “that although our 
foreign policies rest upon basic principles which have a high degree of constancy, their 
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remodelled by Congress wraps American foreign policy with an element 
of uncertainty—a handicap not incurred under a cabinet system where 
the government leaders ordinarily count upon Parliamentary support. 

Among other problems of public opinion affecting foreign-policy state- 
craft in the United States is one which Charles Evans Hughes forcefully 
called attention to in 1922, shortly after he took up his duties as Secretary 
of State: “. . . the difficulty of maintaining a true perspective and a dis- 
tinctively American opinion in the field of foreign affairs is greatly in- 
creased by the natural and persistent efforts of numerous groups to bend 
American policy to the interest of particular peoples to whom they are 
attached by ties of kinship and sentiment. The conflicts of opinion and in- 
terest in the old world are reproduced on our own soil. Then there are the 
various sorts of propaganda by which organized minorities and special 
interests seek to maintain a pervasive influence.” °° The difficulties of 
which Mr. Hughes speaks are abundantly illustrated in American poli- 
tics.$! Congressmen are threatened with trouble at the next election if they 
fail to vote in accordance with the wishes of minority groups seeking 
specific objectives in foreign policies, and presidential candidates are like- 
wise badgered.*? Under such conditions it is difficult indeed to maintain 
a clear-minded foreign policy. The heterogeneous character of our popu- 
lation is one of our strongest assets, yet it presents obstacles to the framing 
of foreign policy. Religious differences as well as the mixed nationality 
background of our citizenry still put many obstacles in the way of making 
foreign policy. 

Improvement of foreign relations and of the leadership which the 
United States now exercises in the international community may proceed 
along many lines. There is a pressing need for helping all citizens better 
to understand the problems of foreign affairs. “Today,” as Professor White- 
head notes, “the world is passing into a new stage of existence. New 
knowledge and new technologies have altered the proportions of things.” 
In our own generation the facilities of communication have expanded 
several times faster than the general ability to judge the significance of 
events in foreign affairs. An informed citizenry can greatly expedite the 
handling of foreign policy, and our duty in this connection is clear. 

Through another approach, solving the problems of foreign policy 
in the United States has also made modest progress—the bipartisan 
method. A substantial amount of misunderstanding persists over the mean- 
ing of the term “bipartisan” foreign policy. “If,” as one editor puts it, “the 
expression merely means that foreign policy may be an exception to the 

30 Charles E. Hughes: “Some Observations on the Conduct of our Foreign Rela- 
tions.” American Journal of International Law (1922), 16:367. 

31 For a lively discussion of propagandist and pressure group activity in influencing 
foreign policy, see Thomas A. Bailey: The Man in the Street (New York, 1948), 
Pees John W. Masland: “Pressure Groups and American Foreign Policy Preced- 
ing Pearl Harbor.” Public Opinion Quarterly (1942), 6:115-22; and Harold H. 


Sprout: “Pressure Group and Foreign Policies. ” Annals of the American Academy of 
Political and Social Science (1935), 179:114-23. 
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rule of parliamentary government whereby a majority ‘yes’ almost auto- 
matically meets a minority ‘no’ then the words carry some freight.” By 
and large the idea behind the bipartisan treatment of foreign-policy ques- 
tions is that a certain area of agreement on the broad objectives of Ameri- 
can foreign policy is desirable to give continuity to our policies. But we 
should not expect too much from the “bipartisan” formula nor should we 
feel that it has broken down beyond repair when a conflict arises. The term 
“bipartisan foreign policy” is a misnomer. It does not and was never 
intended to signify an unbreachable agreement to achieve certain objec- 
tives in a prescribed manner. Actually a more meaningful name to describe 
the cooperative approach in dealing with foreign policy would be “non- 
partisan,” for it is inevitable that on the means to be followed in carrying 
out foreign policies many divisions will occur that are not prevented 
by the “bipartisan” formula. A “nonpartisan” rather than strictly partisan 
approach, however, is most desirable for coping with major foreign- 
policy problems. 

The prospects for American foreign-policy statecraft are brightened 
by many factors. The United States is a member of the United Nations 
and it has added substantially to the prestige of that organization. There 
are those, of course, who feel that the United Nations is not the answer 
to world security and that we should proceed at once to establish interna- 
tional government—a world parliament. But world government at the 
present juncture is not an alternative squarely before us. Indeed, as 
Herbert Briggs persuasively notes, the “alternative to the United Nations 
is not world government but chaos.” ** Yet the way toward an international 
order in which world security may be realized is available to us through 
the gradual spiritual and material reinforcement of the United Nations 
and the principles for which it stands. The coming of age of an organiza- 
tion like the United Nations—the time when it will achieve such para- 
mountcy that it can prevent internacine conflicts between nations—may 
be “shore dimly seen” at the moment, but it is a sure eventuality and one 
toward which American diplomacy must be directed in an undeviating 
course. 


33 Herbert W. Briggs: “The Problems of World Government.” American Journal 
of International Law (1947), 41:112. 
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APPENDIX 


THE CONSTITUTION 
OF THE UNITED STATES OF AMERICA 


& 


E THE Peopte of the United States, in Order to form a more per- 
fect Union, establish Justice, insure domestic Tranquility, provide 
for the common defence, promote the general Welfare, and secure 


the Blessings of Liberty to ourselves and our Posterity, do ordain and establish 
this Constrrution for the United States of America. 


ARTICLE I. 


Section 1. All legislative Powers herein granted shall be vested in a 
Congress of the United States, which shall consist of a Senate and House of 
Representatives. 

Section 2. The House of Representatives shall be composed of Members 
chosen every second Year by the People of the several States, and the Electors 
in each State shall have the Qualifications requisite for Electors of the most 
numerous Branch of the State Legislature. 

No Person shall be a Representative who shall not have attained to the Age 
of twenty-five Years, and been seven Years a Citizen of the United States, and 
who shall not, when elected, be an Inhabitant of that State in which he shall be 
chosen. 

[Representatives and direct Taxes ? shall be apportioned among the several 
States which may be included within this Union, according to their respective 
Numbers, which shall be determined by adding to the whole Number of free 
Persons, including those bound to Service for a Term of Years, and excluding 
Indians not taxed, three fifths of all other Persons.*] The actual Enumeration 
shall be made within three Years after the first Meeting of the Congress of the 
United States, and within every subsequent Term of ten Years, in such Manner 
as they shall by Law direct. The Number of Representatives shall not exceed 
one for every thirty Thousand, but each State shall have at Least one Repre- 

1 This version of the Constitution is that published by the Office of Education, United States 
Department of the Interior, 1935, and follows the original document in spelling and capitalization. 


2 Modified as to income taxes by the 16th Amendment. 
8 Replaced by the 14th Amendment. 
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sentative; and until such enumeration shall be made, the State of New Hampshire: 
shall be entitled to chuse three, Massachusetts eight, Rhode-Island and Provi- 
dence Plantations one, Connecticut five, New-York six, New Jersey four, Penn- 
sylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, 
South Carolina five, and Georgia three. 

When vacancies happen in the Representation from any State, the Execu- 
tive Authority thereof shall issue Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse their Speaker and other Officers; 
and shall have the sole Power of Impeachment. 

SEcTION 3. [The Senate of the United States shall be composed of two 
Senators from each State, chosen by the Legislature thereof, for six Years; and 
each Senator shall have one Vote.] ¢ 

Immediately after they shall be assembled in Consequence of the first 
Election, they shall be divided as equally as may be into three Classes. The 
Seats of the Senators of the first Class shall be vacated at the Expiration of the 
second Year, of the second Class at the Expiration of the fourth Year, and of 
the third Class at the Expiration of the sixth Year, so that one-third may be 
chosen every second Year; [and if Vacancies happen by Resignation, or other- 
wise, during the Recess of the Legislature of any State, the Executive thereof 
may make temporary Appointments until the next Meeting of the Legislature, 
which shall then fill such Vacancies.] 5 

No Person shall be a Senator who shall not have attained to the Age of 
thirty Years, and been nine Years a Citizen of the United States, and who shall 
not, when elected, be an Inhabitant of that State for which he shall be chosen. 

The Vice President of the United States shall be President of the Senate, 
but shall have no vote, unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro tem- 
pore, in the absence of the Vice President, or when he shall exercise the Office 
of President of the United States. 

The Senate shall have the sole Power to try all Impeachments. When sit- 
ting for that purpose, they shall be on Oath or Affirmation. When the President 
of the United States is tried, the Chief Justice shall preside: And no person shall 
be convicted without the Concurrence of two thirds of the Members present. 

Judgment in Cases of Impeachment shall not extend further than to re- 
moval from Office, and disqualification to hold and enjoy any Office of honor, 
Trust, or Profit under the United States: but the Party convicted shall neverthe- 
less be liable and subject to Indictment, Trial, Judgment, and Punishment, 
according to Law. 

Section 4. The Times, Places and Manner of holding Elections for 
Senators and Representatives, shall be prescribed in each State by the Legisla- 
ture thereof; but the Congress may at any time by Law make or alter such 
Regulations, except as to the Places of Chusing Senators. ; 

[The Congress shall assemble at least once in every Year, and such Meeting 
shall be on the first Monday in December, unless they shall by Law appoint a 
different Day.] ¢ 

SEcTION 5. Each House shall be the Judge of the Elections, Returns and 
Qualifications of its own Members, and a Majority of each shall constitute a 
Quorum to do Business; but a smaller number may adjourn from day to day, 


4 Superseded by Seventeenth Amendment. 
5 Modified by Seventeenth Amendment. 
6 Superseded by Twentieth Amendment. 
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and may be authorized to compel the Attendance of absent Members, in such 
Manner, and under such Penalties, as each House may provide. 

Each House may determine the Rules of its Proceedings, punish its Mem- 
bers for disorderly Behavior, and, with the Concurrence of two thirds, expel 
a Member. 

Each House shall keep a Journal of its Proceedings, and from time to time 
publish the same, excepting such Parts as may in their Judgment require 
Secrecy; and the Yeas and Nays of the Members of either House on any ques- 
tion shall, at the Desire of one fifth of those Present, be entered on the Journal. 

Neither House, during the Session of Congress, shall, without the Consent 
of the other, adjourn for more than three days, nor to any other Place than that 
in which the two Houses shall be sitting. 

Section 6. The Senators and Representatives shall receive a Compen- 
sation for their Services, to be ascertained by Law, and paid out of the Treasury 
of the United States. They shall in all Cases, except Treason, Felony, and 
Breach of the Peace, be privileged from Arrest during their Attendance at the 
Session of their respective Houses, and in going to and returning from the same; 
and for any Speech or Debate in either House, they shall not be questioned in 
any other Place. 

No Senator or Representative shall, during the Time for which he was 
elected, be appointed to any civil Office under the Authority of the United 
States, which shall have been created, or the Emoluments whereof shall have 
been increased, during such time; and no Person holding any Office under the 
United States shall be a Member of either House during his continuance in 
Office. 

Section 7. All Bills for raising Revenue shall originate in the House of 
Representatives; but the Senate may propose or concur with Amendments as 
on other bills. 

Every Bill which shall have passed the House of Representatives and the 
Senate, shall, before it become a Law, be presented to the President of the 
United States; If he approve he shall sign it, but if not he shall return it, with 
his Objections, to that House in which it shall have originated, who shall enter 
the Objections at large on their Journal, and proceed to reconsider it. If after 
such Reconsideration two thirds of that House shall agree to pass the bill, it 
shall be sent, together with the objections, to the other House, by which it shall 
likewise be reconsidered, and if approved by two thirds of that House, it shall 
become a Law. But in all such Cases the Votes of both Houses shall be deter- 
mined by Yeas and Nays, and the Names of the Persons voting for and against 
the Bill shall be entered on the Journal of each House respectively. If any Bill 
shall not be returned by the President within ten Days (Sundays excepted) 
after it shall have been presented to him, the Same shall be a Law, in like 
Manner as if he had signed it, unless the Congress by their Adjournment pre- 
vent its Return, in which Case it shall not be a Law. 

Every Order, Resolution, or Vote to which the Concurrence of the Senate 
and House of Representatives may be necessary (except on a question of Ad- 
journment) shall be presented to the President of the United States; and before 
the Same shall take Effect, shall be approved by him, or being disapproved by 
him, shall be repassed by two thirds of the Senate and House of Representatives, 
according to the Rules and Limitations prescribed in the Case of a Bill. 

Section 8. The Congress shall have Power To lay and collect Taxes, 
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Duties, Imposts and Excises, to pay the Debts and provide for the common 
Defence and general Welfare of the United States; but all Duties, Imposts and 
Excises shall be uniform throughout the United States; 

To borrow money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several States, 
and with the Indian Tribes; 

To establish an uniform Rule of Naturalization, and uniform Laws on the 
subject of Bankruptcies throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix 
the Standard of Weights and Measures; 

To provide for the Punishment of counterfeiting the Securities and current 
Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their respective Writings 
and Discoveries; 

To constitute Tribunals inferior to the Supreme Court; 

To define and punish Piracies and Felonies committed on the high Seas, 
and Offenses against the Law of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make Rules 
concerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money to that Use 
shall be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval 
Forces; 

To provide for calling forth the Militia to execute the Laws of the Union, 
suppress Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining the Militia, and for 
governing such Part of them as may be employed in the Service of the United 
States, reserving to the States respectively, the Appointment of the Officers, and 
the Authority of training the Militia according to the discipline prescribed by 
Congress; i ee 

To exercise exclusive Legislation in all Cases whatsoever, over such District 
(not exceeding ten Miles square) as may, by Cession of particular States, and 
the acceptance of Congress, become the Seat of the Government of the United 
States, and to exercise like Authority over all Places purchased by the Consent 
of the Legislature of the State in which the Same shall be, for the Erection of 
Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings;—And ; 

To make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers vested by this Constitution 
in the Government of the United States, or in any Department or Officer thereof. 

SEcTION 9. The Migration or Importation of such Persons as any of the 
States now existing shall think proper to admit, shall not be prohibited by the 
Congress prior to the Year one thousand eight hundred and eight, but a tax or 
duty may be imposed on such Importation, not exceeding ten dollars for each 

rson. 
7 The privilege of the Writ of Habeas Corpus shall not be suspended, unless 
when in Cases of Rebellion or Invasion the public Safety may require it. 
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No Bill of Attainder or ex post facto Law shall be passed. 

No capitation, or other direct, Tax shall be laid unless in Proportion to the 
Census or Enumeration herein before directed to be taken. 

No Tax or Duty shall be laid on Articles exported from any State. 

rf No Preference shall be given by any Regulation of Commerce or Revenue 
to the Ports of one State over those of another: nor shall Vessels bound to, or 
from, one State, be obliged to enter, clear, or pay Duties in another. 

No Money shall be drawn from the Treasury, but in Consequence of Ap- 
propriations made by Law; and a regular Statement and Account of the Receipts 
and Expenditures of all public Money shall be published from time to time. 

No Title of Nobility shall be granted by the United States: And no Person 
holding any Office of Profit or Trust under them, shall, without the Consent of 
the Congress, accept of any present, Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign State. 

Section 10. No State shall enter into any Treaty, Alliance, or Confedera- 
tion; grant Letters of Marque and Reprisal; coin Money; emit Bills of Credit; 
make any Thing but gold and silver Coin a Tender in Payment of Debts; pass 
any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of 
Contracts, or grant any Title of Nobility. 

No State shall, without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be absolutely necessary for 
executing its inspection Laws: and the net Produce of all Duties and Imposts, 
laid by any State on Imports or Exports, shall be for the Use of the Treasury of 
the United States; and all such Laws shall be subject to the Revision and Control 
of the Congress. : 

No State shall, without the Consent of Congress, lay any duty of Tonnage, 
keep Troops, or Ships of War in time of Peace, enter into any Agreement or 
Compact with another State, or with a foreign Power, or engage in War, unless 
actually invaded, or in such imminent Danger as will not admit of delay. 


ARTICLE II. 


Section 1. The executive Power shall be vested in a President of the 
United States of America. He shall hold his Office during the Term of four 
years, and, together with the Vice-President, chosen for the same Term, be 
elected, as follows: 

Each State shall appoint, in such Manner as the Legislature thereof may 
direct, a Number of Electors, equal to the whole Number of Senators and Rep- 
resentatives to which the State may be entitled in the Congress: but no Senator 
or Representative, or Person holding an Office of Trust or Profit under the 
United States, shall be appointed an Elector. 

[The Electors shall meet in their respective States, and vote by Ballot for 
two persons, of whom one at least shall not be an Inhabitant of the same State 
with themselves. And they shall make a List of all the Persons voted for, and 
of the Number of Votes for each; which List they shall sign and certify, and 
transmit sealed to the Seat of the Government of the United States, directed to 
the President of the Senate. The President of the Senate shall, in the Presence 
of the Senate and House of Representatives, open all the Certificates, and the 
Votes shall then be counted. The Person having the greatest Number of Votes 
shall be the President, if such Number be a Majority of the whole Number of 
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Electors appointed; and if there be more than one who have such Majority, and 
have an equal Number of Votes, then the House of Representatives shall imme- 
diately chuse by Ballot one of them for President; and if no Person have a 
Majority, then from the five highest on the List the said House shall in like 
Manner chuse the President. But in chusing the President, the Votes shall be 
taken by States, the Representation from each State having one Vote; a quorum 
for this Purpose shall consist of a Member or Members from two-thirds of the 
States, and a Majority of all the States shall be necessary to a Choice. In every 
Case, after the Choice of the President, the Person having the greatest Number 
of Votes of the Electors shall be the Vice President. But if there should remain 
two or more who have equal votes, the Senate shall chuse from them by Ballot 
the Vice-President.] 7 

The Congress may determine the Time of chusing the Electors, and the 
Day on which they shall give their Votes; which Day shall be the same through- 
out the United States. 

No person except a natural-born Citizen, or a Citizen of the United States, 
at the time of the Adoption of this Constitution, shall be eligible to the Office 
of President; neither shall any Person be eligible to that Office who shall not 
have attained to the Age of thirty-five years, and been fourteen Years a Resident 
within the United States. 

In Case of the Removal of the President from Office, or of his Death, 
Resignation, or Inability to discharge the Powers and Duties of the said Office, 
the same shall devolve on the Vice President, and the Congress may by Law 
provide for the Case of Removal, Death, Resignation, or Inability, both of the 
President and Vice President, declaring what Officer shall then act as President, 
and such Officer shall act accordingly, until the disability be removed, or a 
President shall be elected. 

The President shall, at stated Times, receive for his Services a Compensa- 
tion, which shall neither be increased nor diminished during the Period for 
which he shall have been elected, and he shall not receive within that Period 
any other Emolument from the United States, or any of them. 

Before he enter on the execution of his Office, he shall take the following 
Oath or Affirmation:—“I do solemnly swear (or affirm) that I will faithfully exe- 
cute the Office of President of the United States, and will, to the best of my 
Ability, preserve, protect, and defend the Constitution of the United States. 

SECTION 2. The President shall be Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several States, when called 
into the actual Service of the United States; he may require the Opinion, in 
writing, of the principal Officer in each of the executive Departments, upon any 
subject relating to the Duties of their respective Offices, and he shall have Power 
to Grant Reprieves and Pardons for Offenses agairist the United States, except 
in Cases of Impeachment. 

: He shall fave Power, by and with the Advice and Consent of the Senate, 
to make Treaties, provided two-thirds of the Senators present concur; and he 
shall nominate, and by and with the Advice and Consent of the Senate, shall 
appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme 
Court, and all other Officers of the United States, whose Appointments are not 
herein otherwise provided for, and which shall be established by Law: but the 
Congress may by Law vest the Appointment of such inferior Officers, as they 


7 Superseded by Twelfth Amendment, which, in turn, is modified by the Twentieth Amendment. 
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think proper, in the President alone, in the Courts of Law, or in the Heads of 
Departments. 

The President shall have Power to fill up all Vacancies that may happen 
during the Recess of the Senate, by granting Commissions which shall expire at 
the End of their next Session. 

SEcTION 3. He shall from time to time give to the Congress Information 
of the State of the Union, and recommend to their Consideration such Measures 
as he shall judge necessary and expedient; he may, on extraordinary occasions, 
convene both Houses, or either of them, and in Case of Disagreement between 
them, with respect to the Time of Adjournment, he may adjourn them to such 
Time as he shall think proper; he shall receive Ambassadors and other public 
Ministers; he shall take Care that the Laws be faithfully executed, and shall 
Commission all the Officers of the United States. 

Section 4. The President, Vice President and all civil Officers of the 
United States, shall be removed from Office on Impeachment for, and Convic- 
tion of, Treason, Bribery, or other high Crimes and Misdemeanors. 


ARTICLE III. 


Section 1. The judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior Courts as the Congress may from time to 
time ordain and establish. The Judges, both of the supreme and inferior Courts, 
shall hold their Offices during good Behaviour, and shall, at stated Times, receive 
for their Services, a Compensation, which shall not be diminished during their 
Continuance in Office. 

Section 2. The judicial Power shall extend to all Cases, in Law and 
Equity, arising under this Constitution, the Laws of the United States, and 
Treaties made, or which shall be made, under their Authority;—to all Cases 
affecting ambassadors, other public ministers and consuls;—to all cases of ad- 
miralty and maritime Jurisdiction;—to Controversies to which the United States 
shall be a Party;—to Controversies between two or more States;—between a State 
and Citizens of another State; *—between Citizens of different States,-between 
Citizens of the same State claiming Lands under Grants of different States, and 
between a State, or the Citizens thereof, and foreign States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall have original Juris- 
diction. In all the other Cases before mentioned, the supreme Court shall have 
appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under 
such Regulations as the Congress shall make. 

The trial of all Crimes, except in Cases of Impeachment, shall be by Jury; 
and such Trial shall be held in the State where the said Crimes shall have been 
committed; but when not committed within any State, the Trial shall be at such 
Place or Places as the Congress may by Law have directed. 

Section 3. Treason against the United States, shall consist only in levying 
War against them, or in adhering to their Enemies, giving them Aid and Com- 
fort. No Person shall be convicted of Treason unless on the Testimony of two 
Witnesses to the same overt Act, or on Confession in open Court. 

The Congress shall have power to declare the Punishment of Treason, but 
no Attainder of Treason shall work Corruption of Blood, or Forfeiture except 
during the Life of the Person attainted. 


8 Restricted by the 11th Amendment. 
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ARTICLE Iv. 


Section 1. Full Faith and Credit shall be given in each State to the public 
Acts, Records, and judicial Proceedings of every other State. And the Congress 
may by general Laws prescribe the Manner in which such Acts, Records and 
Proceedings shall be proved, and the Effect thereof. 

SEcTIoN 2. The Citizens of each State shall be entitled to all Privileges 
and Immunities of Citizens in the several States. 

A Person charged in any State with Treason, F elony, or other Crime, who 
shall flee from Justice, and be found in another State, shall on demand of the 
executive Authority of the State from which he fled, be delivered up, to be re- 
moved to the State having Jurisdiction of the crime. 

No Person held to Service or Labour in one State, under the Laws thereof, 
escaping into another, shall, in Consequence of any Law or Regulation therein, 
be discharged from such Service or Labour, but shall be delivered up on Claim 
of the Party to whom such Service or Labour may be due. 

Section 3. New States may be admitted by the Congress into this Union; 
but no new State shall be formed or erected within the Jurisdiction of any other 
State; nor any State be formed by the Junction of two or more States, or parts of 
States, without the Consent of the Legislatures of the States concerned as well 
as of the Congress. 

The Congress shall have Power to dispose of and make all needful Rules 
and Regulations respecting the Territory or other Property belonging to the 
United States; and nothing in this Constitution shall be so construed as to 
Prejudice any Claims of the United States, or of any particular State. 

Section 4. The United States shall guarantee to every State in this Union 
a Republican Form of Government, and shall protect each of them against 
Invasion; and on Application of the Legislature, or of the Executive (when the 
Legislature cannot be convened) against domestic Violence. 


ARTICLE V. 


The Congress, whenever two-thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two-thirds of the several States, shall call a Convention for pro- 
posing Amendments, which, in either Case, shall be valid to all Intents and 
Purposes, as part of this Constitution, when ratified by the Legislatures of three- 
fourths of the several States, or by Conventions in three-fourths thereof, as the 
one or the other Mode of Ratification may be proposed by the Congress; Pro- 
vided that no Amendment which may be made prior to the Year One thousand 
eight hundred and eight shall in any Manner affect the first and fourth Clauses 
in the Ninth Section of the first Article; and that no State, without its Consent, 
shall be deprived of its equal Suffrage in the Senate. 


ARTICLE VI. 


All Debts contracted and Engagements entered into, before the Adoption 
of this Constitution, shall be as valid against the United States under this Con- 
stitution, as under the Confederation. 

This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land; and the 


4 


Tue Constiruion of the United States of America 755 


Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding. 

The Senators and Representatives before mentioned, and the Members of 
the several State Legislatures, and all executive and judicial Officers, both of the 
United States and of the several States, shall be bound by Oath or Affirmation 
to support this Constitution; but no religious Test shall ever be required as a 
qualification to any Office or public Trust under the United States. 


ARTICLE VII. 


The Ratification of the Conventions of nine States shall be sufficient for 
the Establishment of this Constitution between the States so ratifying the same. 


Done in Convention by the Unanimous Consent of the States present 
the Seventeenth Day of September in the Year of our Lord one thousand 
seven hundred and Eighty seven, and of the Independence of the United 
States of America the Twelfth. In Witness whereof We have hereunto 
subscribed our Names. 

[Signatures of members of the convention.] 


ARTICLES IN ADDITION TO, AND AMENDMENT OF, THE CONSTITUTION 
OF THE UNITED STATES OF AMERICA, PROPOSED BY CONGRESS, AND 
RATIFIED BY THE LEGISLATURES OF THE SEVERAL STATES, Pur- 
SUANT TO THE FiFTH ARTICLE OF THE ORIGINAL CONSTITUTION ® 


[ARTICLE I.] 2° 


Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to assemble, and to petition the 
Government for a redress of grievances. 


[ARTICLE II.] 


A well regulated Militia, being necessary to the security of a free State, 
the right of the people to keep and bear Arms shall not be infringed. 


[ARTICLE III.] 


No Soldier shall, in time of peace, be quartered in any house, without the 
consent of the Owner, nor in time of war, but in a manner to be prescribed by 
law. 


[ARTICLE IV.] 


The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, supported by Oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized. 


[ARTICLE V.] 


No person shall be held to answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in cases 


9 This heading appears only in the joint resolution submitting the first ten amendments. 
10 In the original manuscripts the first twelve amendments have no numbers. 
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arising in the land or naval forces, or in the Militia, when in actual service in 
time of War or public danger; nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of life, liberty, or 
property, without due process of law; nor shall private property be taken for 
public use, without just compensation. 


[ARTICLE VI.] 

In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed, which district shall have been previously ascertained 
by law, and to be informed of the nature and cause of the accusation; to be con- 


fronted with the witnesses against him; to have compulsory process for obtain- 
ing witnesses in his favor, and to have the Assistance of Counsel for his defence. 


[ARTICLE VIL] 


In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, 
shall be otherwise reexamined in any Court of the United States, than according 
to the rules of the common law. 


[ARTICLE VIII.] 


Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 


[ARTICLE IX.] 


The enumeration in the Constitution, of certain rights, shall not be con- 
strued to deny or disparage others retained by the people. 


[ARTICLE X.] 
The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to the 


people. 
[Amendments I-X, in force 1791.] 


ARTICLE XI.*+ 


The Judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the United 
States by Citizens of another State, or by Citizens or Subjects of any Foreign 


State. 
ARTICLE XII.1? 


The Electors shall meet in their respective States and vote by ballot for 
President and Vice-President, one of whom, at least, shall not be an inhabitant of 
the same State with themselves; they shall name in their ballots the person voted 
for as President, and in distinct ballots the person voted for as Vice-President, 
and they shall make distinct lists of all persons voted for as President, and of all 
persons voted for as Vice-President, and of the number of votes for each, which 


11 Adopted in 1798. 
12 Adopted in 1804. 
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lists they shall sign and certify, and transmit sealed to the seat of the government 
of the United States, directed to the President of the Senate;—The President of 
the Senate shall, in the presence of the Senate and House of Representatives, 
open all the certificates and the votes shall then be counted;—The person having 
the greatest number of votes for President, shall be the President, if such number 
be a majority of the whole number of Electors appointed; and if no person have 
such majority, then from the persons having the highest numbers not exceeding 
three on the list of those voted for as President, the House of Representatives 
shall choose immediately, by ballot, the President. But in choosing the President, 
the votes shall be taken by states, the representation from each state having one 
vote; a quorum for this purpose shall consist of a member or members from two- 
thirds of the states, and a majority of all the states shall be necessary to a choice. 
And if the House of Representatives shall not choose a President whenever the 
right of choice shall devolve upon them, before the fourth day of March next 
following, then the Vice-President shall act as President, as in the case of the death 
or other constitutional disability of the President—The person having the great- 
est number of votes as Vice-President, shall be the Vice-President, if such number 
be a majority of the whole number of Electors appointed, and if no person have a 
majority, then from the two highest numbers on the list, the Senate shall choose 
the Vice-President; a quorum for the purpose shall consist of two-thirds of the 
whole number of Senators, and a majority of the whole number shall be neces- 
sary toa choice. But no person constitutionally ineligible to the office of President 
shall be eligible to that of Vice-President of the United States. 


ARTICLE XIII.?8 


Section 1. Neither slavery nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall have been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appropri- 
ate legislation. 


ARTICLE XIV.1# 


Section 1. All persons born or naturalized in the United States, and sub- 
ject to the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws. 

SEcTION 2. Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of persons in 
each State, excluding Indians not taxed. But when the right to vote at any elec- 
tion for the choice of electors for President and Vice-President of the United 
States, Representatives in Congress, the Executive and Judicial officers of a State, 
or the members of the Legislature thereof, is denied to any of the male inhabitants 
of such State, being twenty-one years of age, and citizens of the United States, or 
in any way abridged, except for participation in rebellion, or other crime, the 
basis of representation therein shall be reduced in the proportion which the num- 

. ber of such male citizens shall bear to the whole number of male citizens twenty- 
one years of age in such State. 


13 Adopted in 1865. 
14 Adopted in 1868, proclaimed July 28, 1868. 
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Section 8. No person shall be a Senator or Representative in Congress, or 
elector of President and Vice-President, or hold any office, civil or military, under 
the United States, or under any State, who, having previously taken an oath, as a 
member of Congress, or as an officer of the United States, or as a member of 
any State legislature, or as an executive or judicial officer of any State, to sup- 
port the Constitution of the United States, shall have engaged in insurrection or 
rebellion against the same, or given aid or comfort to the enemies thereof. But 
Congress may by a vote of two-thirds of each House, remove such disability. 

Section 4. The validity of the public debt of the United States, authorized 
by law, including debts incurred for payment of pensions and bounties for serv- 
ices in suppressing insurrection or rebellion, shall not be questioned. But neither 
the United States nor any State shall assume or pay any debt or obligation in- 
curred in aid of insurrection or rebellion against the United States, or any claim 
for the loss or emancipation of any slave; but all such debts, obligations, and 
claims shall be held illegal and void. 

Section 5. The Congress shall have the power to enforce, by appropriate 
legislation, the provisions of this article. 


ARTICLE XV.1* 


Section 1. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 
color, or previous condition of servitude— 

SECTION 2. The Congress shall have power to enforce this article by ap- 
propriate legislation. 

ARTICLE XVI.1¢ 


The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several States, and 
without regard to any census or enumeration. 


ARTICLE XVII.17 


The Senate of the United States shall be composed of two Senators from 
each State, elected by the people thereof, for six years; and each Senator shall 
have one vote. The electors in each State shall have the qualifications requisite 
for electors of the most numerous branch of the State legislatures. 

When vacancies happen in the representation of any State in the Senate, the 
executive authority of such State shall issue writs of election to fill such vacancies: 
Provided, That the legislature of any State may empower the executive thereof 
to make temporary appointments until the people fill the vacancies by election as 
the legislature may direct. 

This amendment shall not be 
any Senator chosen before it becomes valid as part of the Const: 


ARTICLE XVIII.*® 
Section 1. After one year from the ratification of this article the manu- 
facture, sale, or transportation of intoxicating liquors within, the importation 
15 Proclaimed March 30, 1870. 


16 Passed July, 1909; proclaimed February 25, 1913. hu A 
17 Passed May, 1912, in lieu of Article I, Section 3, Clause I, of the Constitution and so much of 


i i ies; i 31, 1913. 
clause 2 of the same Section as relates to the filling of vacancies; proclaimed May 31, 
18 Passed December 3, 1917; proclaimed January 29, 1919. Repealed by the Twenty-first Amend- 


ment, 


so construed as to affect the election or term of 
itution. 
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thereof into, or the exportation thereof from the United States and all territory 
subject to the jurisdiction thereof for beverage purposes is hereby prohibited. 

Section 2. The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 

Section 8. This article shall be inoperative unless it shall have been rati- 
fied as an amendment to the Constitution by the legislatures of the several States, 
as provided in the Constitution, within seven years from the date of the sub- 
mission hereof to the States by the Congress. 


ARTICLE XIX.1° 


The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of sex. 
Congress shall have power to enforce this article by appropriate legislation. 


ARTICLE XX.?° 


Section 1. The terms of the President and Vice-President shall end at noon 
on the 20th day of January, and the terms of Senators and Representatives at 
noon on the 3d day of January, of the years in which such terms would have 
ended if this article had not been ratified; and the terms of their successors shall 
then begin. 

Section 2. The Congress shall assemble at least once in every year, and 
such meeting shall begin at noon on the 3d day of January, unless they shall by 
law appoint a different day. 

Section 8. If, at the time fixed for the beginning of the term of the Presi- 
dent, the President elect shall have died, the Vice-President elect shall become 
President. If a President shall not have been chosen before the time fixed for 
the beginning of his term, or if the President elect shall have failed to qualify, 
then the Vice-President elect shall act as President until a President shall have 
qualified; and the Congress may by law provide for the case wherein neither a 
President elect nor a Vice-President elect shall have qualified, declaring who 
shall then act as President, or the manner in which one who is to act shall be 
selected, and such person shall act accordingly until a President or Vice-President 
shall have qualified. 

Section 4, The Congress may by law provide for the case of the death of 
any of the persons from whom the House of Representatives may choose a 
President whenever the right of choice shall have devolved upon them, and for 
the case of the death of any of the persons from whom the Senate may choose a 
Vice-President whenever the right of choice shall have devolved upon them. 

Section 5. Sections 1 and 2 shall take effect on the 15th day of October 
following the ratification of this article. 

Section 6. This article shall be inoperative unless it shall have been rati- 
fied as an amendment to the Constitution by the legislatures of three-fourths of 
the several States within seven years from the date of its submission. 


ARTICLE XXI.?? 


Section 1. The eighteenth article of amendment to the Constitution of 
the United States is hereby repealed. 


19 Adopted in 1920. 
20 Adopted in 1933. 
21 Adopted in 1933. 


760 Tue Constirution of the United States of America" 


Section 2, The transportation or importation into any State, Territory, 
or possession of the United States for delivery or use therein of intoxicating 
liquors, in violation of the laws thereof, is hereby prohibited, 

SecTIon 3. This article shall be inoperative unless it shall have been rati- 
fied as an amendment to the Constitution by conventions in the several States, as 
provided in the Constitution, within seven years from the date of the submission 
hereof to the States by the Congress. 
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tutional Convention, 35; on power of the 
few in large assemblies, 207; on admin- 
istration, 343-4; views on economy, 
579-80; attitude on foreign trade, 730; 
on need for protecting home industries, 
730 
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Hester v. United States (1924), 120 
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serve, 657; Department of the Air Force, 
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539-40; spending policies, 541-48; defi- 
cit spending, 542-3; obstacles to fiscal 
policy planning, 543; employment, 
590-4; see also Employment; during 
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133, 1384 

Neuberger, Richard L., 227n 
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party leadership, 231-4; congressional 
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212 

Organized Reserve Corps, 656 

Ortega y Gasset, José, 149; on public opin- 
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Pan-American Sanitary Union, 735 
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180; Jeffersonian Republicans, 180; era 
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two-party system persists, 188; simi- 
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848-9; and civil service, 391-2 
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hi 20d v. Pearson (1903), 117 

Perkins, Dexter, 721n 

Permanent Court of Arbitration, 736 
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Polls: sampling methods, 168-9; National 
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President, the: 40; influenced by pressures, 
11, 12; creation of the office, 41; influ- 
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vention introduced, 235-6; factors in 
“availability”, 239-40; renomination, 
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paigns, 275-6; issues in campaigns, 278— 
80; party leadership, 287-8; selection 
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College, 289-92; inauguration, 297; na- 
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ness, 576; labor, 577; see also Lobby- 
ing, and Public opinion 

Preuss, Lawrence, 112 

Prevost v. Greneau (1857), 86 
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complaints against administration of, 
675-6; United States governmental 
agencies in, 676; Butler-Crawford Act, 
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